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Memorandum  of  April  1,  1997 

Delegation  of  Authority  on  Rates  of  Compensation  for  U.S. 
Representatives  to  the  United  Nations 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States  of  America,  including  section  301  of  title  3  of  the  United 
States  Code,  I  hereby  delegate  to  the  Secretary  of  State  the  functions  vested 
in  the  President  by  section  2(g)  of  the  United  Nations  Participation  Act 
of  1945  (Public  Law  79-264,  22  U.S.C.  287(g)). 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


THE  WHITE  HOUSE, 
Washington,  April  1,  1997. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  at  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  ol 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Senrice 

9  CFR  Part  94 

[Docket  No.  97-034-1] 

Change  in  Disease  Status  of  The^ 
Netherlands  Because  of  BSE 

AQB4CY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  our 
regulations  by  adding  The  Netherlands 
to  the  list  of  coimtries  where  bovine 
spongiform  encephalopathy  (BSE)  exists 
b^use  the  disease  has  been  detected  in 
a  cow  in  that  coimtry.  The  effect  of  this 
action  is  to  prohibit  or  restrict  the 
importation  of  certain  fresh,  chilled,  and 
frozen  meat,  and  certain  other  animal 
products  and  animal  byproducts  firom 
ruminants  which  have  been  in  The 
Netherlands.  This  action  is  necessary  to 
reduce  the  risk  that  BSE  could  be 
introduced  into  the  United  States. 

DATES:  Interim  rule  effective  April  10, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  Mfore  June 
16, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-034-1,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-034-1.  Comments 
received  may  be  inspected  at  USDA, 
Room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Animal 
Products  Program,  National  Center  for 
Import  and  ^port,  VS,  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231,  (301)  734-3399;  or  e-mail: 
jcougill@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  parts  94  and 
95  (referred  to  below  as  the  regulations) 
govern  the  importation  of  meat,  animal 
products,  animal  byproducts,  hay,  and 
straw  into  the  United  States  in  order  to 
prevent  the  introduction  of  various 
animal  diseases,  including  bovine 
spongiform  encephalopathy  (BSE). 

BSE  is  a  neurological  disease  of 
bovine  animals  and  other  ruminants  and 
is  not  known  to  exist  in  the  United 
States. 

It  appears  that  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  ruminants  in 
countries  in  which  BSE  exists,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 

Sections  94.18  and  95.4  of  the 
regulations  prohibit  and  restrict  the 
importation  of  certain  meat,  animal 
pn^ucts,  and  animal  byproducts  from 
ruminants  which  have  b^n  in  countries 
in  which  BSE  exists.  These  countries  are 
listed  in  §  94.18  of  the  regulations. 

The  Netherlands’  Ministry  of 
Agriculture  has  reported  a  case  of  BSE 
in  The  Netherlands.  BSE  was  confirmed 
by  histopathological  examination 
according  to  standardized  procedures 
for  the  diagnosis  of  BSE.  llie 
Netherlands’  Ministry  of  Agriculture 
confirmed  that  BSE  was  in  a  cow  bom 
in  The  Netherlands.  The  exposure  of 
this  animal  to  the  BSE  agent  could  only 
have  occurred  in  The  Netherlands.  In 
order  to  reduce  the  risk  of  introducing 
BSE  into  the  United  States,  we  are, 
therefore,  adding  The  Netherlands  to  the 
list  of  countries  where  BSE  is  known  to 
exist.  Thus,  we  are  prohibiting  or 
restricting  the  importation  into  the 
United  States  of  certain  fresh,  chilled, 
and  frozen  meat,  and  certain  animal 
products  and  animal  byproducts  from 


ruminants  which  have  been  in  The 
Netherlands. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  the  introduction  of  BSE  into  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  rule  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  mle  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12886  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  adds  The  Netherlands  to 
the  list  of  countries  where  BSE  exists. 
We  are  taking  this  action  based  on 
reports  we  have  received  from  The 
Netherlands’  Ministry  of  Agriculture, 
which  confirmed  that  a  case  of  BSE  has 
occurred  in  The  Netherlands. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  ffiis  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
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before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  cx}ntains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAQUE),  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

^  Authority:  7  U.S.C.  147a,  ISOee,  161, 162, 
^and  450;  19  U.S.C.  1?06.  21  U.S.C.  Ill,  114a. 
134a.  134b.  134c,  134f,  136,  and  136a;  31 
U.S.C  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

f04w18  (AnMndecQ 

2.  In  §94.18,  paragraph  (a)  is 
amended  by  adding  the  words  “The 
Netherlands,”  immediately  after  “Great 
Britain.” 

Done  in  Washington,  DC,  this  10th  day  of 
April  1997. 

Donald  W.  Luchsinger, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  97-9633  Filed  4-14-97;  8:45  am] 
MUJNQ  COOC  341fr-a«-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-ANE-02] 

Amendment  to  Class  E  Airspace;  New 
Haven,  CT 

AOBtCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  conHrmation  of 
effective  date. 


SUMMARY:  This  action  confirms  the 
effective  date  of  a  direct  final  rule  which 
modified  the  Class  E  airspace  at  New 
Haven,  CT  (KHVN)  by  removing  the 
Class  E  airspace  extending  upward  from 


the  surface,  effective  during  the  times 
when  the  Airport  Traffic  Control  Tower 
(ATCT)  is  not  operating.  The  final  rule 
resulted  from  the  lack  of  continuous 
weather  reporting  at  Tweed-New  Haven 
Municipal  Airport. 

EFFECTIVE  DATE:  The  direct  final  rule 
was  effective  on  09tH  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299:  telephone:  (617)  238-7533;  fax 
(617) 238-7596. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  February  7, 1997  (62  FR 
5755).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that'no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
March  27, 1997.  No  adverse  comments 
were  received,  and  thus  this  document 
confirms  that  the  final  rule  became 
efiective  on  that  date. 

Issued  in  Burlington,  MA,  on  April  8, 1997. 
John  J.  Boyce, 

Assistant  Manager,  Air  Traffic  Division,  New 
England  Region. 

(FR  Doc.  97-9578  Filed  4-14-97;  8:45  am] 
■LUNQ  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  96-AWP-32] 

Amendment  of  Class  E  Airspace, 
Battle  Mountain,  NV;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  errors  in 
the  airspace  description  of  a  final  rule 
that  was  published  in  the  Federal 
Register  on  March  21, 1997  (62  FR 
13537),  Airspace  Docket  No.  96-AWP- 
32.  That  final  rule  amended  the  Class  E 
airspace  area  at  Battle  Mountain,  NV. 
EFFECTIVE  DATE:  0901  UTC  May  22, 
1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  We.stern -Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  97-7225, 
Airspace  Docket  No.  96-AWP-32, 
published  on  March  21, 1997  (62  FR 
13537),  amended  the  airspace 
description  of  the  Class  E  airspace  area 
at  Battle  Mountain,  NV.  An  error  was 
di^overedin  the  airspace  description 
for  the  Battle  Mountain,  NV,  Class  E 
airspace  area.  This  action  corrects  that 
error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
description  for  the  Class  E  airspace  area 
at  Battle  Mountain,  NV,  which  is 
incorporated  by  reference  in  §  71.1,  as 
published  in  the  Federal  Register  on 
March  21, 1997  (62  FR  13537),  (Federal 
Register  Document  97-7225;  page 
13537,  column  3)  is  corrected  to  read  as 
follows: 

§71.1  [Corrected] 

***** 

AWP  NV  E5  Battle  Mountain,  NV 
[Corrected] 

Battle  Mountain  Airport,  NV 

(Lat.  40*35'57"N,  long.  116*52'28"  W) 
Battle  Mountain  VORTAC 
(Ut.  40'’34'09"  N,  long.  116*55'20"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  4.3-mile 
radius  of  the  Battle  Mountain  Airport  and 
within  4.3  miles  southeast  and  11.7  miles 
northwest  of  the  Battle  Mountain  VORTAC 
218°  radial  extending  from  the^Battle 
Mountain  VORTAC  to  25  miles  southwest  of 
the  VORTAC.  That  airspace  extending 
upward  from  1,200  feet  above  the  surface 
within  8.7  miles  southeast  and  11.7  miles 
northwest  of  the  Battle  Mountain  VORTAC 
218°  and  038°  radials  extending  from  25 
miles  southwest  to  10.4  miles  northeast  of 
the  Battle  Mountain  VORTAC  and  within  5.6 
miles  south  and  7.8  miles  north  of  the  Battle 
Mountain  VORTAC  077°  and  257°  radials, 
extending  frtim  7  miles  west  to  16.1  miles 
east  of  the  Battle  Mountain  VORTAC. 
***** 

Issued  in  Los  Angeles,  California,  on  April 
2, 1997. 

Sabra  W.  Kaulia, 

Assistant  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 

[FR  Doc.  97-9576  Filed  4-14-9'7:  8:45  am] 
BILLING  CODE  4910-13-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart4‘ 

Electronic  Filing  of  Disclosure 
Documents  Wi^  the  Commission 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”)  is 
announcing  the  adoption  of  an  optional, 
permanent  program  for  commodity  pool 
operators  (“CPOs”)  and  commodity 
trading  advisors  (“CTAs”)  electronically 
to  file  Disclosure  Documents  with  the 
Commission.  This  permanent  filing 
program  is  the  continuation  of  a 
substantially  similar  pilot  program, 
which  commenced  on  October  15, 1996. 
Additionally,  the  Commission  has 
adopted  a  series  of  technical 
amendments  to  Part  4  of  its  rules  to 
codify  the  permanent  electronic  filing 
program. 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  C.  Ervin,  Deputy  Director/Chief 
Counsel,  or  Gary  L.  Goldsholle, 

Attorney /Advisor,  Division  of  Trading 
and  Markets, ^Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington,  D.C.  20581. 
Telephone  Number:  (202)  418-5450. 
Facsimile  Number:  (202)  418-5536. 
Electronic  Mail:  tm@cftc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  8, 1996,  the  Commission 
announced  an  optional,  six-month  pilot 
program  for  electronic  filing  of  CPO  and 
CTA  Disclosure  Documents  with  the 
Commission  (“Pilot  Program”)  and 
invited  public  comment  on  issues 
relevant  to  the  Program.'  The  Pilot 
Program  commenced  on  October  15, 
1996,  and  has  been  used  by  over  100 
CPOs  and  CTAs.  Under  the  Pilot 
Program,  CPOs  and  CTAs  have  been 
permitted  to  file  their  Disclosure 
Documents  by  sending  them  to  a 
designated  Internet  electronic  mail 
address  for  the  Commission. 
Additionally,  any  related 
correspondence  between  Commission 
staff  ami  the  CPOs  and  CTAs  concerning 
the  Disclosure  Dociunents  filed  under 
the  Pilot  Program  also  has  been 
conducted  by  means  of  electronic  mail. 
Based  upon  its  experience 
administering  the  Pilot  Program  and  the 
comments  received,  the  Commission 
has  determined  to  adopt  a  permanent 


•  61  FR  42146,  42163-65  (August  14, 1996). 


filing  program  that  is  substantially 
similar  to  the  Pilot  Program. 

The  Commission  announced  the  Pilot 
Program  in  its  Interpretation  Regarding 
Use  of  Electronic  Media  by  Commodity 
Pool  Operators  and  Commodity  Trading 
Advisors  (“Release”).^  In  the  Release, 
the  Commission  set  forth  the  procedures 
for  filing  Dis(;losure  Documents  under 
the  Pilot  Program  and  invited  interested 
parties  to  comment  on  a  wide  range  of 
issues  relevant  to  the  Pilot  Program. 
Specifically,  the  Commission  requested 
comment  concerning:  (1)  Whether  it  is 
preferable  to  require  CPOs  and  CTAs  to 
file  Disclosure  Documents  electronically 
instead  of  in  paper  form;  (2)  whether 
special  encryption  procedures  or  other 
protections  against  unauthorized 
interception  should  be  required;  (3) 
whether  special  graphical  capabilities 
are  needed;  (4)  whether  the  Commission 
should  establish  uniform  formatting 
requirements  for  electronically  filed 
docviments;  and  (5)  whether  word 
processing  programs  or  versions  in 
addition  to  those  specified  in  the 
Release  should  be  permitted.  The 
(Dommission  also  noted  in  the  Release 
that  it  had  received  an  imsolicited 
proposal  from  a  vendor  who  had 
developed  a  prototype  electronic  filing 
system.  The  Commission  requested 
comment  concerning  the  advisability  of 
establishing  a  contractual  relationship 
with  an  independent  vendor  to  facilitate 
electronic  fiUng  and/or  to  serve  as  a 
repository  or  conduit  for  public  access 
to  documents,  and  the  willingness  of 
registrants  to  pay  a  filing  fee  to  cover  the 
potential  cost  of  implementing  a  third- 
party  filing  system.  The  Commission 
also  published  a  notice  seeking 
information  and  indications  of  interest 
from  other  potential  third-party  vendors 
in  Commerce  Business  Daily. 

n.  Analjrsis  of  Omiments  Received  and 
Use  of  the  Pilot  Program 

Although  the  Commission  received 
over  eighty  comments  on  the  issues 
discussed  in  the  Release,  only  two 
commenters  addressed  issues  pertaining 
to  the  Pilot  Program:  the  National 
Futures  Association  (“NFA”)  and  a 
CTA. 

NFA  commended  the  Commission’s 
decision  to  initiate  the  Pilot  Program. 
Indeed,  to  facilitate  the  use  of  the  Pilot 
Program,  NFA  adopted  procedures 
essentially  identical  to  those  established 
for  the  Pilot  Program,  thus  allowing 
CPOs  and  CTAs  to  file  Disclosure 
Documents  electronically  with  both  the 
Commission  and  NFA  under  the  same 


2  61  FR  42146. 

^Commerce  Business  Daily,  Issue  No.  PSA-1669, 
August  29, 1996,  at  4. 


basic  procedures  and  protocols.'*  NFA 
opposed  the  use  of  a  private  vendor  to 
provide  an  electronic  filing  system  for 
the  Commission.  In  particular,  NFA  was 
concerned  about  the  costs  likely  to  be 
associated  with  the  use  or 
implementation  of  a  third-party  system, 
regardless  of  whether  such  costs  are 
ultimately  bom  by  registrants  or  the 
Commission.  NFA  commented  that  it 
was  “not  aware  of  any  potential 
regulatory  benefits  which  would  justify 
these  additional  costs.”  NFA  also 
expressed  concern  that  a  private  vendor 
might  have  possession  of  or  access  to 
confidential  or  sensitive  information. 

The  CTA  who  submitted  comments 
also  strongly  opposed  the  suggestion 
that  the  Ccnnmission  might  contract 
with  a  private  vendor  to  provide  an 
electronic  filing  service.  Like  the  NFA, 
this  commenter  expressed  concern 
regarding  the  costs  of  a  privately 
operated  system,  stating  that  he  was 
unwilling  to  bear  any  additional  costs 
for  an  electronic  filing  system.  With 
respect  to  issues  of  format,  this 
commenter  opposed  the  creation  of 
uniform  formatting  requirements  and 
suggested  that  the  Commission  expand 
the  list  of  acceptable  word  processing 
programs.  This  commenter  also 
expressed  the  view  that  an  enoyption 
requirement  would  represent  “overkill” 
in  the  context  of  filing  of  Disclosure 
Documents.  The  commenter  favored  a 
universal  requirement  that  CPOs  and 
CTAs  file  Disclosure  Documents 
electronically  and  lu^d  the 
Commission  to  make  such  documents 
publicly  available  in  a  system  analogous 
to  the  Securities  and  Exchange 
Commission’s  (“SEC’s”)  EDGAR 
system.® 

Based  upon  the  comments  received 
and  its  experience  with  the  Pilot 
Program,  the  Commission  has 
determined  to  make  the  pilot  program 
for  the  electronic  filing  of  CPO  and  CTA 
Disclosure  Documents  permanent.  In 


^NFA  Rule  2-13  requires  that  CTOs  and  CTAs 
who  file  a  Disclosure  Document  with  the 
Commission  also  must  file  such  Disclosure 
Document  enth  the  NFA  at  its  Chicago  office. 

>  EDGAR,  which  is  an  acrQn3rm  for  Electronic 
Data  Gathering.  Analysis  and  Retrieval,  performs 
automated  collection,  validation,  indexing, 
acceptance,  and  forwarding  of  submissions  by 
companies  and  others  who  are  required  by  law  to 
file  forms  with  the  SEC  As  of  May  6, 1996,  all 
public  domestic  companies  were  required  to  make 
their  filings  on  EDGAR.  Amcmg  the  items  filed  on 
EDGAR  are  annual  and  quartwly  reports,  mutual 
fund  prospectuses  and  proxy  statements.  Filings 
under  EDGAR  must  be  prepared  in  accordance  with 
Regulation  S-T  (17  CFR  Part  232  (1996))  and  the 
SEC'S  EDGAR  Filer  Manual.  EDGAR  filings  must  be 
made  in  ASCII  format.  On  Octoba  19, 1996,  the. 
SEC  released  a  Request  for  Proposals  soliciting 
offers  for  ths  construction  and  operation  of  a  new, 
modernized,  privatized  EDGAR  electronic  filing 
system. 
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general,  the  Commission’s  experience 
administering  the  Pilot  Progr^  has 
been  favorable.  The  CPOs  and  CTAs 
who  have  used  the  program  have 
expressed  support  for  the  additional 
flexibility  and  efficiency  fostered  by 
electronic  filing.  Since  October  15, 

1996,  over  100  CPOs  and  CTAs  have 
filed  Disclosure  Documents  under  the 
program. 

The  permanent  electronic  filing 
program  will  be  nearly  identical  to  the 
Pilot  Program.  The  Commission 
encourages  NFA  to  make  permanent  its 
procediues  for  electronic  filing, 
incorporating  the  modifications 
announced  in  this  release  as  well  as  any 
subsequent  modifications,  such  as  those 
concerning  acceptable  word  processing 
programs.  Given  the  relatively  modest 
usage  of  the  Pilot  Program,  the 
Commission  is  reluctant  at  this  time  to 
incur  the  costs  necessary  to  expand  the 
electronic  filing  system  beyond  its 
current  structure  or  to  develop  a 
mechanism  for  passing  such  costs  on  to 
CPOs  and  CTAs.  Although  the 
Commission’s  notice  in  Commerce 
Business  Daily  generated  proposals  and 
expressions  of  interest  firom  more  than 
a  dozen  firms,  in  light  of  the 
commenters’  views  that  the  costs  of 
using  a  third-party  vendor’s  electronic 
filing  system  would  likely  outweigh  the 
benefits,  the  Commission  will  continue 
to  monitor  usage  of  its  and  NFA’s 
electronic  fifing  program  to  determine 
whether  development  of  a  more 
elaborate  fifing  system  or  solicitation  of 
bids  from  third-party  vendors  becomes 
appropriate  in  the  future. 

While  the  Commission  agrees  with 
the  CTA  commenter  that  it  may  be 
advantageous  for  certain  CPOs  and 
CTAs  to  be  able  to  file  documents  in 
additional  word  processing  programs 
and  operating  systems,  this  benefit  must 
be  weighed  against  the  effects  on 
efficiency  of  access  and  review  that 
would  re^t  if  CPOs  and  CTAs  filed 
Disclosure  Documents  in  myriad 
formats.  Currently,  the  relevant 
Commission  staffi  have  access  only  to 
the  word  processing  formats  identified 
in  the  Pilot  Program.  i.e.,  WoidPerfect 
for  DOS  and  Microsoft  Word  for 
Windows.  However,  the  Commission 
recognizes  the  rapid  pace  at  whidi 
computer  software  evolves  and  thus  that 
wora  processing  standards  common 
today  may  soon  become  obsolete. 
Accordingly,  the  Commission  intends 
the  electronic  fifing  program  to 
accommodate  additional  word 
processing  or  electronic  formats  as 
technologies  evolve.  The  Commission 
%vill  maintain  a  fist  of  acceptable 
formats  for  fifing  Disclosure  Docummits 
and  amendments  on  its  Internet  website 


or  other  publicly  accessible  source. 
However,  since  most  word  processing 
programs  in  use  today  are  able  to 
convert  documents  into  the  formats 
identified  in  the  Pilot  Program,  the 
Commission  does  not  believe  that  it  is 
necessary  to  expand  the  fist  of  available 
formats  at  the  present  time.  Persons  who 
wish  to  use  the  electronic  fifing  program 
but  are  imable  to  use  the  formats 
currently  permitted  may  contact  the 
Division  of  Trading  and  Markets, 
Managed  Fimds  Review  Branch  for 
assistance. 

The  Commission  also  agrees  with  the 
CTA  commenter  that  it  is  not  necessary 
to  mandate  uniform  electronic 
formatting  requirements,  other  than  the 
specification  of  acceptable  word 
processing  programs.^  In  addition, 
based  upon  the  comments  received  and 
the  Commission’s  experience  in 
operating  the  Pilot  Program,  the 
Commission  does  not  l^lieve  that  it  is 
necessary  to  mandate  encryption 
procedures  or  standards  for  use  in  the 
electronic  fifing  program  as  currently 
designed.  Since  the  use  of  electronic 
fifing  procedmos  remains  entirely 
voluntary,  CTAs  or  CPOs  who  are 
imwilling  to  assume  the  risk  of  having 
an  electronic  fifing  intercepted  or 
altered  may  continue  to  rely  on 
hardcopy  filings.  However,  the 
Conunission  does  not  wish  to  preclude 
CPOs  or  CTAs  from  using  encryption 
procedures  they  believe  to  be  necessary, 
and  registrants  who  desire  to  use  their 
own  encryption  or  other  security 
measures  may  contact  the  Managed 
Ftmds  Review  Branch  to  discuss  the 
feasibility  of  filing  encrypted  material. 
The  Commission  may  revisit  this  issue 
as  encryption  technologies  and  systems 
develop. 

Finally,  the  Commission  does  not 
believe  that,  at  ciment  usage  levels,  the 
electronic  fifing  program  would  justify 
the  expense  of  creating  an  "EDGAR- 
like”  public  access  system.  Currently, 
such  a  system  would  capture  only  about 
one  p)ercent  of  public  pool  documents 
and  CTA  Disclosure  Documents.  Based 
upon  the  SEC’s  experience  with 
EDGAR,  substantial  costs  are  associated 
with  operating  a  public  electronic 
repository.'  Moreover,  many  CPOs  and 


*ln  th«  futun,  the  Commiesion  mey  wish  to  give 
guidance  concerning  voluntary  fonnatting  maasuret 
that  could  be  taken  to  bcilitate  the  staffs  review  of 
Discloeure  Documents. 

^The  SEC  began  developing  EDGAR  in  the  early 
1980s.  and  the  cost  of  development  has  exceeded 
Sill  million.  85%  higher  tbim  proiacted.  “SBC 
System  Shows  Need  For  Upgrades.”  USA  Today. 
March  6. 1996,  at  2B.  In  addition,  EDGAR  has  baisn 
receiving  so  many  filings  that  the  system  recently 
overflowiM  and  the  SEC  was  forced  temporarily  to 
purge  data  from  1994  to  accommodate  new 
submissioits.  Lisa  Bransten,  “SBC  Dumps  Data  as 


CTAs  may  not  wish  to  undertake  the 
procedures  necessary  for  electronic 
filing.  The  Commission  will  continue  to 
monitor  the  progress  of  EDGAR  and 
other  electronic  repositories  to 
determine  if  implementing  such  a 
system  for  Disclosure  Documents 
b^omes  feasible  and  appropriate.^ 

m.  Procedures  for  Fifing  Disclosure 
Documents  Electronically 

In  establishing  a  permanent  electronic 
fifing  program  for  Disclosure 
Doc^ents,  the  Commission  encourages 
CPOs  and  CTAs  to  take  advantage  of  the 
efficiencies  this  new  medium  offers. 
Because  electronic  mail  transmissions 
are  nearly  instantaneous,  in  the  limited 
context  of  the  Pilot  Program,  the 
Commission  found  that  the  review 
process  for  electronically  submitted 
Disclosure  Documents  was  generally 
completed  more  quickly  than  would  be 
the  case  for  paper-based  submissions. 

The  Commission  expects  that,  as 
increasing  numbers  of  registrants 
connect  to  the  Internet,  use  of  electronic  . 
fifing  procedures  will  increase. 

Upon  the  effective  date  of  this  release, 
CPOs  and  CTAs  may  file  a  Disclosure 
Document,  or  amendments  thereto,  with 
the  Commission  by  taking  the  following 
steps. 

1.  Save  the  Disclosure  Document  or 
amendments  as  either  a  WordPerfect  for 
DOS  (version  5.1  or  earlier)  or  Microsoft 
Word  for  Windows  (version  6.0  or 
earlier)  file,  or  another  acceptable 
format  as  specified  on  the  Commission’s 
Internet  website  (www.cftc.gov/tm/efile) 
or  publicly  available  source  of  guidance. 
As  noted  above,  CPOs  or  CTAs  who  are 
unable  to  file  Disclosure  Documents 
using  these  formats  may  contact  the 
Division  of  Trading  and  Markets. 

2.  Use  the  CTA’s  NFA  identification 
nmnber  or  CPO’s  pool  identification 
number  as  the  file  name  for  the  saved 
document,  with  a  successively 
numbered  file  extension  (DDl.  DD2, 
DD3,  *  *  *  DIO,  Dll,  *  *  *D99,EE1, 
EE2,  etc.)  for  each  item  of 
correspondence.*  Note  that  the 


Website  Overflows,”  Finencial  Times  (USA 
Edition).  February  26. 1997,  at  8. 

*Of  course,  the  Commission  does  not  intend  to 
preclude  a  third  party  from  voluntarily  compiling 
Disclosure  Documents  and  making  such  iacilitias 
available  to  the  public. 

*For  example,  XYZ,  whose  NFA  identification 
number  is  99999999,  is  a  CTA  %vith  separate 
Disclosure  Documents  for  two  trading  programs. 
XYZ  names  one  Disclosure  Document 
“99999999.DD1”  and  the  other  “99999999.DD2.” 
The  first  amendment  to  either  Disclosure  Document 
would  be  named  “99999699.DD3,”  and  each 
subsequent  submission  for  either  Disclosure 
Document  would  follow  sequentially.  e.g.. 
99999969.DD4,  999999991X35,  etc.  In  tte  event  that 
a  registrant  has  more  than  one  version  of  the 
Disclosure  Document  for  a  particular  trading 
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reqmrement  for  CPOs  to  use  the  pool 
identification  number  represents  a 
change  from  the  Pilot  Program  and  is 
necessary  to  assist  Ck)mmission  staff  in 
distinguishing  among  multiple  pools 
operated  by  a  CPO.  CTAs  who  file  more 
than  one  Elisclosure  Document  are 
requested  to  indicate  in  the  text  of  the 
electronic  mail  message  the  name  of 
each  trading  program  for  which  it  is 
filing  a  Disclosure  Document  as  an 
attadunent.  Other  than  this  minor 
change  in  nomenclature,  registrants  who 
have  filed  documents  under  the  Pilot 
Program  should  continue  niunbering 
their  submissions  sequentially  and 
should  not  revert  bade  to  DDl  for 
purposes  of  the  permanent  electronic 
filing  program. 

3.  Add  the  file  as  an  attachment  to  an 
electronic  mail  message  addressed  to 
ddoc-efiledcftc.gov.^o  Persons  who  file 
Disclosure  Documents  electronically 
must  agree  to  receive  c.omments  from 
Commission  staff  by  electronic  mail. 
Accordingly,  the  message  text  should 
include  the  electronic  mail  address  to 
which  comments,  if  any,  may  be  sent. 
Confirmation  of  receipt  of  the  filed 
Disclosure  Document  will  be  provided 
by  Commission  staff  to  the  electronic 
mail  address  supplied  by  the  registrant, 
and  the  Disclosure  Document  will 
proceed  through  the  normal  staff  review 
process.  Following  review  of  the  filed 
document,  staff  comments  also  will  be 
transmitted  to  the  registrant’s  electronic 
mail  address. 

4.  The  registrant’s  response  to  staff 
comments,  if  any,  should  be  sent  by 
electronic  mail  message  directly  to  the 
Commission  staff  reviewer’s  Internet 
address  provided  in  the  staff  comment 
letter.  The  message  should  indicate  the 
date  of  the  staff  comment  message,  and 
any  revised  text  or  pages  should  be 
attached  in  the  same  manner  as  the 
original  filing  (using  the  registrant’s 
NFA  identification  number  and  the 
appropriate  sequential  file  extension  as 
described  in  No.  2,  above).  For  instance, 
if  a  Disclosiire  Document  is  submitted 
as  99999999.DD9,  then  the  revised  text 
or  pages  comprising  the  next  document 
submitted  to  the  Commission  should  be 
numbered  99999999.D10. 

For  purposes  of  the  electronic  filing 
program,  a  document  of  up  to  one 
megabyte  (approximately  230  pages)  can 
be  received  as  an  electronic  mail 
attachment.  Registrants  who  have  a 
Disclosure  Document  in  excess  of  one 


program  or  pool  owning,  each  version  would 
similarly  be  given  a  separate  file  extension. 

■°PersQiu  participating  in  the  pilot  program  ate 
not  required  to  make  duplicate  filings  under  Rules 
4.26(d)  or  4.36(d),  as  clarified  in  rule  amendments 
discussed  infra. 


megabyte  should  contact  the  Managed 
Fimds  Review  Branch. 

IV.  Final  Rules 

On  August  19, 1996,  the  Clommission 
authorized  publication  of  a  series  of  * 
proposed  technical  changes  to  Part  4  of 
its  rules  to  reflect  interpretations  set 
forth  in  the  Release  and  the  proposed 
establishment  of  an  electronic  filing 
program.^^  In  connection  with  the 
institution  of  the  Pilot  Program  for 
electronic  filing  and  the  eventual 
creation  of  a  permanent  electronic  filing 
system,  the  (Commission  proposed 
technical  amendments  to  Rules  4.2(a), 
4.26(d)  and  4.36(d)  to  accommodate 
electronic  filing  with  the  (Commission. 
The  (Commission  also  proposed 
amendments  to  Rules  4.1, 4.21  and  4.31, 
which  pertain  to  the  delivery  of 
Disclosure  Dociunents  to  prospective 
pool  participants  and  managed  account 
customers  and  the  receipt  of  electronic 
acknowledgments  of  su^  delivery. 
Although  the  Commission  requested 
public  comment  on  the  proposed 
amendments  to  Rules  4.2(a),  4.26(d)  and 
4.36(d),  no  comments  were  received. 
The  (Commission  plans  to  address  the 
proposed  amendments  to  Rules  4.1, 4.21 
and  4.31  in  a  subsequent  release. 

A.  Rule  4.2(a) — Requirements  as  to 
Filing 

Rule  4.2(a)  ciurently  provides  a  postal 
address  for  ^  materid  to  be  filed  with 
the  Commission  under  Part  4.  Rule 
4.2(a)  was  proposed  to  be  amended  to 
provide  that  Disclosure  Documents  and 
amendments  to  Disclosure  Documents 
may  be  filed  at  an  electronic  mail 
address  as  specified  by  the  (Commission 
in  addition  to  the  designated  postal 
address.  In  light  of  the  Commission’s 
decision  to  adopt  the  permanent 
electronic  Disclosure  Document  filing 
program  announced  in  this  release,  the' 
Commission  has  determined  to  amend 
Rule  4.2(a)  as  set  forth  in  the  rule 
proposal,  with  minor  modifications  to 
the  language  more  accurately  to  reflect 
the  (Commission’s  intent. 

B.  Rules  4.26(d)  and  4.36(d)~—Use, 
Amendment  and  Filing  of  Disclosure 
Document 

The  (Commission  also  proposed 
several  technical  modifications  of  Rules 
4.26(d)  and  4.36(d),  which  relate  to 
filing  of  Disclostire  Documents.  The 
proposed  amendments  would  have 
clarified  that  persons  filing  Disclosure 
Documents  electronically  are  required 
to  file  the  document  only  once,  rather 
than  in  duplicate  as  is  required  for 
paper-based  filings.  In  lig^t  of  the 


■■  61  FR  44009  (August  27. 1996). 


(Commission’s  decision  to  establish  the 
permanent  electronic  Disclosure 
Document  filing  program  aimounced  in 
this  release,  the  ^mmission  has 
determined  to  amend  Rules  4.26(d)  and 
4.36(d)  as  set  forth  in  the  rule  proposal, 
with  minor  modifications  to  the 
language  more  accurately  to  reflect  the 
(Commission’s  intent. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601-611  (1994), 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  The  rule 
amendments  discussed  herein  would 
affect  registered  (CPOs  and  (CTAs.  The 
(Commission  has  previously  established 
certain  definitions  of  “small  entities’’  to 
be  used  by  the  (Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.'2  The  (Commission  previously 
determined  that  registered  (CPOs  are  not 
small  entities  for  the  purpose  of  the 
RFA.>3  With  respect  to  (CTAs,  the 
(Commission  has  stated  that  it  would 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  affected  CTAs  would  be 
considered  to  be  small  entities  and,  if 
so,  the  economic  impact  on  them  of  any 
rule.'^ 

The  amendments  adopted  herein  do 
not  impose  any  new  burdens  upon 
(CPOs  or  (CTAs.  The  proposed 
amendments  enable  (CPOs  and  (CTAs 
electronically  to  file  Disclosure 
Documents  with  the  (Commission. 
(Consequently,  the  (Commission  believes 
that  the  adoption  of  these  rule 
amendments  will  in  many  cases  reduce 
the  burden  of  compliance  by  (CPOs  and 
CTAs. 

In  certifying  pursuant  to  section  3(a) 
of  the  RFA  that  the  proposed  revisions 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  (Commission  invited 
comments  from  any  (CP(Ds  and  (CTAs 
who  believed  that  the  proposed 
revisiems,  if  adopted,  would  have  a 
significant  economic  impact  on  their 
activities.  No  such  comments  were 
received  on  the  revisions  adopted 
herein. 

Accordingly,  pursuant  to  Rule  3(a)  of 
the  RFA  (5  U.S.C.  605(b)).  the 
Chairperson,  on  behalf  of  the 
(Commissimi.  certifies  that  the  action 
taken  herein  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 


•247  FR  18618-21  (April  30. 1982). 
'*47  FR  at  18619-20. 

>447  FR  at  18620. 
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*-  B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995,  Pub.  L.  104-13  (May  13, 1995), 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  While  this 
rule  has  no  burden,  the  group  of  rules 
(3038-0005)  of  which  this  is  a  part  has 
the  following  burden: 

Average  Burden  Hours  per  Response: 
124.75. 

Number  of  Respondents:  4,654. 

Frequency  of  Response:  On  occasion. 

Copies  of  the  0MB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from:  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 

Room  10202,  NEOB  Washington  DC 
20503,  (202)  395-7340. 

C.  List  of  Subjects  in  1 7  CFR  Part  4 

Commodity  futiues.  Reporting  and 
recordkeeping  requirements.  Filings. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act.  and  in 
particular  sections  2(a)(1),  4b,  4c,  4/, 

4m.  4n,  4o,  and  8a,  7  U.S.C.  2,  6b.  6c, 

67. 6m, '6n,  6o,  and  12a,  the  Commission 
hereby  amends  Chapter  I  of  Title  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  4'-COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

Subpart  A — General  Provisions, 
Definitions  and  Exemptions 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C  la,  2, 4, 6b,  6c,  67. 6m, 
6n,  6o,  12a  and  23. 

2.  Section  4.2  paragraph  (a)  is  to  be 
revised  to  read  as  follows: 

§4.2  Raquirements  as  to  filing. 

(a)  All  material  filed  with  the 
Commission  imder  this  part  4  must  be 
filed  with  the  Commission  at  its 
Washington,  DC  office  (Att:  Special 
Coimsel,  Front  Office  Audit  Unit, 
Division  of  Trading  and  Markets, 
C.F.T.C.,  Three  Lafayette  Centre,  1155 
21st  Street,  NW.,  Washington,  DC 
20581;  Provided,  however,  that 
Disclosure  Documents  and  amendments 
thereto  may  be  filed  at  an  electronic 
mail  addr^  for  the  Commission,  as 
specified  by  the  Commission. 
***** 


Subpart  B — Commodity  Pool 
Operators 

3.  Section  4.26  paragraph  (d)  is  to  be 
revised  to  read  as  follows: 

§  4.26  Use,  amendment  and  filing  of 
Disclosure  Document 
***** 

(d)  Except  as  provided  by  §  4.8: 

(1)  The  commodity  pool  operator 
must  file  with  the  Commission  two 
copies  of  the  Disclosure  Document  for 
each  pool  that  it  operates  or  that  it 
intends  to  operate  not  less  than  21 
calendar  days  prior  to  the  date  the  pool 
operator  first  intends  to  deliver  the 
Document  to  a  prospective  participant 
in  the  pool;  Provided,  however,  that  a 
pool  operator  electing  to  file 
electronically  pursuant  to  §  4.2(a)  may 
file  a  single  copy  of  the  Disclosure 
Document  by  ffiat  method;  and 

(2)  The  commodity  pool  operator 
must  file  with  the  Commission  two 
copies  of  the  subsequent  amendments  to 
the  Disclosure  Document  for  each  pool 
that  it  operates  or  that  it  intends  to 
operate  within  21  calendar  days  of  the 
date  upon  which  the  pool  operator  first 
knows  or  has  reason  to  know  of  the 
defect  requiring  the  amendment; 
Provided,  however,  that  a  pool  operator 
electing  to  file  electronically  pursuant  to 
§  4.2(a)  may  file  a  single  copy  of  each 
such  amendment  by  that  method. 

Subpart  C— Commodity  Trading 
Advisors 

4.  Section  4.36  paragraph  (d)  is  to  be 
revised  to  read  as  follows: 

§  4.36  Use,  amendment  and  filing  of 
Disclosure  Document 
***** 

(d)  (1)  The  trading  advisor  must  file 
with  the  Commission  two  copies  of  the 
Disclosure  Documents  for  each  trading 
program  that  it  offers  or  that  it  intends 
to  offer  not  less  than  21  calendar  days 
prior  to  the  date  the  trading  advisor  first 
intends  to  deliver  the  Doaunent  to  a 
prospective  client  in  the  trading 
program;  Provided,  however,  that  a 
trading  advisor  electing  to  file 
electronically  pursuant  to  §  4.2(a)  may 
file  a  single  copy  of  the  Disclosure 
Document  by  that  method. 

(2)  The  commodity  trading  advisor 
must  file  with  the  Commission  two 
copies  of  all  subsequent  amendments  to 
the  Disclosure  Dociunent  for  each 
trading  program  that  it  offers  or  that  it 
intends  to  offer  within  21  calendar  days 
of  the  date  upon  which  the  trading 
advisor  first  knows  or  has  reason  to 
know  of  the  defect  requiring  the 
amendment;  Provided,  however,  that  a 
trading  advisor  electing  to  file 


electronically  pursuant  to  §  4.2(a)  may 
file  a  single  copy  of  each  such 
amendment  by  that  method. 

Issued  in  Washington,  DC  on  April  9, 1997, 
by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-9655  Filed  4-14-97;  8:45  am] 
BH.UNQ  CODE  6361-«1-4» 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  InterMt  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation’s  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  tmder  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  May  1997. 

EFFECTIVE  DATE:  May  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024 (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION:  The 
PBGC’s  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during  May 
1997. 

For  annuity  benefits,  the  interest 
assumptions  will  be  6.30  percent  for  the 
first  25  years  following  the  valuation 
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date  and  5.00  percent  thereafter.  The 
annuity  interest  assumptions  represent 
an  increase  (from  those  in  effect  for 
April  1997)  of  0.20  percent  for  the  first 
25  years  following  the  valuation  date 
and  are  otherwise  unchanged.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  5.00  percent  for  the  period 
during  which  a  beneht  is  in  pay  status, 
4.25  percent  during  the  seven-year 
period  directly  preceding  the  l^nefit’s 
placement  in  pay  status,  and  4.00 
percent  during  any  other  years  - 

preceding  the  benefit’s  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  April  1997)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  for  the  seven 
years  directly  preceding  that  period; 
they  are  otherwise  unchanged. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 


are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  May  1997,  the  PBGC  finds  that 
good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  “significant  regulatory 
action”  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 


List  of  Subjects  in  29  CFK  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— [AMENDED] 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1301(a),  1302(b)(3), 
1341,1344,1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  43  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the' 
reader  and  remains  unchanged. 

Appendix  B  to  Part  4044 — Interest 
Rates  Used  to  Value  Annuities  and 
Lump  Sums 


Table  I— Annuity  Valuations 

[This  table  sets  forth,  for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  ii,  h.  *  *  *,  and  referred  to  gerwraNy  as  i|)  assumed  to  be 
in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


For  valuation  dates  occurring  in  the  month — 

The  values  of  ii  are: 

ii  fort-  ii  fort- 

V  fort  - 

*  *  * 

May  1997  . . 

• 

.0630  1-25  .0500  >25 

• 

N/A  N/A 

Table  II— Lump  Sum  Valuations 

[In  using  this  table:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an¬ 
nuity  rate  shall  a^y;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0  <  y  s  nO,  interest  rate  ii  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immertiate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de¬ 
ferral  period  is  y  years  (where  y  is  an  intewr  and  nt  <  y  <  ni  ni),  interest  rate  b  shall  apply  from  the  valuation  d^  for  a  period  of  y- ni 
years,  interest  rate  ii  shaH  apply  for  the  following  ni  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which  • 
the  deferral  period  is  y  years  (where  y  is  an  integer  and  y  -  ni  -  rh),  interest  rate  i3  shall  apply  from  the  valuation  date  for  a  period  of  y— ni — 
nz  years,  interest  rate  b  shall  apply  for  the  following  nz  years,  interest  rate  ii  shall  apply  for  the  following  ni  years,  and  thereafter  the  imme¬ 
diate  annuity  rate  shall  apply.] 


Rate  set 

For  plans  with  a  valuation 
date 

Immediate 
annuity  rate 

Deterred  annuities 
(percent) 

On  or  after 

Before 

(percent) 

ii  b  b  rti  nz 

• 

43  .... 

05-1-97 

06-1-97 

5.00 

■BSKEiHKI 

Issued  in  Washington,  D.C.,  on  this  8th  day 
of  April  1997. 

John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 

[FR  Doc.  97-9600  Filed  4-14-97;  8:45  ami 
BILUNG  CODE  TTOS-OI-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  756 
[NA-003-FOR] 

Navajo  Nation  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 


ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
Navajo  Nation  abandoned  mine  land 
reclamation  (AMUR)  plan  (hereinafter, 
the  “Navajo  Nation  plan”)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
Navajo  Nation  proposed  revisions  to. 
additions  of.  or  deletions  of  rules 
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pertaining  to  project  selection,  limited 
liability,  contractor  responsibility, 
reports,  certification  of  completion  of 
coal  sites,  and  utilities  and  other 
facilities.  The  amendment  revised  the 
Navajo  Nation  plan  to  meet  the 
requirements  of  the  corresponding 
Federal  regulations,  to  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations,  and  to 
improve  operational  efficiency. 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Guy  Padgett,  Telephone:  (505)  248- 
5070,  Internet  address: 
GPADGErT©CWYGW.OSMRE.GOV. 

SUPPLBIENTARV  INFOIMATION: 

I.  Background  on  the  Navajo  Nation 
Plan 

On  May  16, 1988,  the  Secretary  of  the 
Interior  approved  the  Navajo  Nation 
plan.  General  background  information 
on  the  Navajo  Nation  plan,  including 
the  Secretary’s  findings  and  the 
disposition  of  comments,  can  be  found 
in  the  May  16, 1988,  Federal  Register 
(53  FR 17186).  Subsequmt  actions 
concerning  the  Navajo  Naticm’s  plan 
and  plan  amendments  can  be  found  at 
30  CFR  756.14. 

n.  Pn^oeed  Amendment 

By  letter  dated  September  3, 1996,  the 
Navajo  Nation  submitted  a  proposed 
amendment  to  its  plan  (adininistrative 
record  No.  NA-24S)  pursuant  to 
SMCRA  (30  U.S.C  1201  et  seq.).  Hie 
Navajo  Nation  submitted  the  proposed 
amendment  at  its  own  initiative  and  in 
response  to  a  September  26, 1994,  letter 
(administrative  record  No.  NA-228)  that 
OSM  sent  to  the  Navajo  Nation  in 
accordance  with  30  CTO  884.15(b).  The 
provisions  of  the  Rules  of  the  Navajo 
Reclamation  Plan  that  the  Navajo  Nation 
proposed  to  revise,  add,  or  delete  were: 
policies  and  procedures  for  the  Navajo 
Reclamation  Program,  section  n,  E,  1, 
project  selection;  general  reclamation 
requirements  for  coal  reclamation, 
sections  n,  L,  1(e),  (g),  (h).  (i),  and  (j), 
eligible  coal  lands  and  water,  limited 
liability,  contractor  responsibility,  and 
reports;  general  reclamation 
requirements  for  noncoal  reclamation, 
sections  H,  L,  2(b)(3)  and  (4),  (c).  (d), 
and  (e),  eligible  noncoal  lands  and 
water,  limited  liability,  contractor 
responsibility,  and  reports;  sections  11, 
M.  1(b),  (d),  2,  and  2(a)  and  (b), 
certification  of  completion  of  coal  sites; 
sections  A,  N,  1  and  1(c),  eligible  lands 
and  water  subsequent  to  certification; 
sections  11,  P,  1, 1(a)  through  (c),  2, 2(8) 
through  (f),  and  3,  utilities  and  other 
facilities;  and  administrative  and 
management  structure,  sections  III,  E,  1 


and  1(a),  future  reclamation  set-aside 
program. 

OSM  aimounced  receipt  of  the 
proposed  amendment  in  the  September 
30, 1996,  Federal  Register  (61  FR 
51070),  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No.  NA-249). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  h^d.  The 
public  comment  period  ended  on 
October  30, 1996. 

m.  Director’s  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30 
884.14  and  884.15,  finds  that  the 
proposed  plan  amendment  submitted  by 
the  Navajo  Nation  on  S^tranber  3, 

1996,  meets  the  requirements  of  the 
corresponding  Federal  regulations. 

Thus,  the  Dii^or  approves  the 
proposed  amendment. 

1.  Nonsubstantive  Revisions  to  the 
Navajo  Nation’s  Rules 

The  Navajo  Nation  proposed  revisions 
to  the  following  previously-approved  * 
rules  that  are  nonsubstantive  in  nature 
and  consist  of  minor  editmial, 
pimctuation,  grammatical,  and 
recodification  changes  (corresponding 
Federal  regulation  provisions  are  listed 
in  parentheses): 

Section  D,  L,  1(e)  and  (g),  (30  CFR  874.12(e) 
and  (g)),  eligible  coal  lands  and  water; 

Section  II,  L.  2(b)(3)  and  (4),  (30  CFR 
875.12(c)  and  (d)),  eligible  noncoal  lands  and 
water  prior  to  certification; 

Section  n,  M,  1(b)  and  2,  (30  CFR 
875.13(a)(2)  and  (c)b  certification  of 
completion  of  coal  sites; 

Section  n,  N,  1  and  1(c),  (30  CFR  875.14(a) 
and  (b)).  eligible  lands  and  water  subsequent 
to  certification;  and 

Section  HI,  E.  1  and  1(a),  (30  CFR  873.1, 
873.11,  and  873.12(a)),  foture  reclamation 
set-aside  program. 

Because  the  proposed  revisions  to 
these  pieviously-approved  rules  are 
nonsubstantive  in  nature,  the  Director 
finds  that  they  meet  the  requirements  of 
the  Federal  regulations.  The  Director 
approves  the  proposed  revisions  to 
these  rules. 

2.  Substantive  Revisions  to  the  Navajo 
Nation's  Rules  That  Are  Substantively 
Identical  to  the  Corresponding 
Provisions  of  the  Federal  Regulations 

The  Navajo  Nation  proposed  the 
addition  of  the  following  rules  that  are 
substantive  in  nature  and  contain 
language  that  is  substantively  identical 
to  the  requirements  of  the 
corresponding  Federal  regulations 
(listed  in  parentheses): 


Section  11,  L,  1(h),  (30  CFR  874.15),  limited 
liability: 

Section  II,  L,  l(i),  (30  CFR  874.16), 
contractor  responsibility; 

Section  n,  L,  l(j),  (30  CFR  886.23),  reports; 
Section  II,  L,  2(c),  (30CPR  875.19),  limited 
liability; 

Section  II,  L,  2(d),  (30  CFR  875.20), 
contractor  responsibility;  and 
Section  II,  L,  2(e),  (30  CFR  886.23),  reports. 

Because  these  proposed  added  Navajo 
Nation  rules  are  substantively  identical 
to  the  corresponding  provisions  of  the 
Federal  regulations,  the  Director  finds 
that  they  meet  the  requirements  of  the 
Federal  regulations.  The  Director 
approves  ffie  proposed  addition  of  these 
rules. 

3.  Section  II,  E,  1,  Project  Selection 

The  Navajo  Nation  proposed  new 
language  in  its  rule  at  section  11,  E,  1  to 
provide  the  following. 

Reclamation  techniques  for  the  specified 
noncoal  mine  closure  and  radioactive  mine 
wastes  will  ensure  compliance  with  the  in- 
house  Health  Physics  Standards  and 
Guidelines  in  the  absence  of  any  Tribal  or 
Federal  clean  up  standards  specific  to 
abandoned  mine  lands.  The  mine  wastes 
contain  low  level  radioactivity,  but  the  levels 
are  such  that  the  reclamation  work  can  be 
safely  conducted  if  the  health  and  safety 
standards  are  strictly  followed.  Departmental 
verification  of  the  clean  up  standees  will  be. 
performed  at  each  disturbed  area(s). 

There  are  no  SMCRA  or  implementing 
Federal  regulation  requirements 
concerning  reclamation  standards  or 
techniques  for  noncoal  projects  that 
must  be  followed  or  adher^  to  by  State 
or  Indian  tribe  AMLR  programs.  The 
Director  finds  that  the  proposed  rule  at 
section  11,  E,  1,  which  requires 
reclamation  techniques  for  noncoal 
mine  closures  and  radioactive  mine 
wastes  that  ensure  compliance  with 
specific  Navajo  health  and  safety 
standards  for  clean-up  of  such  sites, 
provides  an  additional  safeguard  for 
human  safety  that  is  not  inconsistent 
with  the  Federal  noncoal  reclamation 
regulations  at  30  CFR  part  875. 
Therefore,  the  Director  approves  the 
proposed  addition  of  this  rule. 

4.  Sections  D,  M,  1(d)  and  2(a)  and  (b), 
and  P,  1(a)  through  (c),  2(a)  through  (j), 
and  3.  Utilities  and  Other  Facilities 

Sections  11,  M,  1(d) 

The  Navajo  Nation  proposed  to  delete 
its  rule  at  section  11,  M.  1(d),  which 
required  a  description  of  the  Navajo 
Nation’s  ability  to  fund  all  potential 
coal-related  problems  that  occur  during 
the  life  of  the  AMLR  program  after  the 
Navajo  Nation’s  certification  of 
completion  of  coal  reclamation.  There  is 
no  direct  coimterpart  in  the  Federal 
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regulations,  but  30  CFR  875.13(a)(3)  has 
similar  requirements.  It  requires  a  State 
or  Indian  tribe  to  agree  to  acknowledge 
and  give  top  priority  to  any  coal-related 
problem  that  may  be  found  or  occur 
during  the  life  of  the  approved  AMLR 
program  after  the  State’s  or  Indian 
tribe’s  certification  of  completion  of  coal 
reclamation.  Such  agreement  is 
provided  in  the  Navajo  Nation’s  rules  at 
section  II,  N,  1(c),  which  requires  that, 
if  eligible  coal  problems  occur  after 
certification,  the  Navajo  Nation  will 
address  such  coal  problems  in  the  next 
grant  cycle.  Because  the  rule  at  section 
II,  N,  1(c)  provides  for  coal  reclamation 
after  certification,  as  required  by  30  CFR 
875.13(a)(3),  and  because  the  deleted 
rule  at  section  n,  M,  1(d)  has  no  direct 
counterpart  in  the  Federal  regulations, 
the  Director  finds  that  deletion  of  the 
rule  at  U,  M,  1(d)  rule  is  not  inconsistent 
with  the  Federal  regulations  at  30  CFR 
part  875.  Therefore,  the  Director 
approves  the  proposed  deletion. 

Sections  n,  M,  2(a)  and  (b)  and  P,  1(a) 
through  (c)  and  2(a)  through  (f) 

The  Navajo  Nation  proposed  to  revise 
its  noncoal  reclamation  rules  by 
deleting  the  introductory  sentence  for 
section  n,  M,  2(a)  and  deleting  in  its 
entirety  section  n,  M,  2(b).  The 
introductory  sentence  for  section  2(a) 
indicates  that  this  section  applies  to 
reclamation  projects  involving  the 
restoration  of  lands  and  water  adversely 
affected  by  past  mineral  mining; 
projects  involving  the  protection,  repair, 
replacement,  construction,  or 
enhancement  of  utilities;  and  the 
construction  of  public  facilities  in 
communities  impacted  by  coal  and 
other  mineral  mining  and  processing 
practices.  Section  2(b)  states  that,  where 
the  Navajo  Nation  President  determines 
there  is  a  need  for  activities  or 
construction  of  specific  public  facilities 
related  to  the  coal  or  minerals  industry, 
the  provisions  of  Part  O  (should  be  “P”) 
of  the  Navajo  plan,  entitkd  Utilities  and 
Other  Facilities,  apply.  The  Navajo 
Nation  also  proposed  to  delete  the 
requirements  provided  by  its  rules  at 
sections  II,  P,  1(a)  through  (c)  and  2(a) 
through  (f),  which  set  forth  criteria  and 
procedures  for  funding  public  utilities 
and  other  facilities  projects. 

The  Federal  regulatory  counterparts  to 
the  deleted  rules  at  sections  II,  M.  2(a) 
and  (b)  are  at  30  CFR  875.15(a)  and  (d). 
The  counterparts  to  the  deleted  rules  at 
sections  II,  P,  1(a)  through  (c)  and  2(a) 
through  (f)  are  in  the  Federal  regulations 
at  30  CFR  875.15(c)  and  (e).  All  of  these 
Federal  regulations  continue  to  allow 
States  and  Indian  tribes  to  include  in 
their  AMLR  plans  provisions  for  the 


funding  of  public  utilities  and  other 
facilities. 

The  effect  of  the  Navajo  Nation’s 
proposed  rule  deletions  is  that  the 
Navajo  Nation  no  longer  has  rules  that 
would  allow  it  to  apply  for  and  receive 
AMLR  funds  for  the  construction  of 
public  utilities  and  other  facilities.  OSM 
does  not  determine  for  a  State  or  Indian 
tribe  that  has  an  approved  AMLR 
program  how  to  allocate  the  limited 
AMLR  funds  each  receives  to  carry  out 
the  purposes  of  title  IV  of  SMCRA. 

In  addition,  the  proposed  deletion  of 
the  Navajo  Nation  rules  at  section  n,  M, 
2(a)  and  (h)  and  P,  1(a)  through  (c)  and 
2(a)  through  (f)  is  consistent  with  the 
overall  intent  of  the  Navajo  Nation  to 
direct  its  AMLR  funds  to  specific 
noncoal  reclamation  projects  and  to  not 
use  these  funds  for  public  utilities  and 
other  facilities.  As  provided  at  section 
405(d)  of  SMCRA,  approval  of  the 
Navajo  Nation  plan  granted  to  the 
Navajo  Nation  exclusive  responsibility 
and  authority  to  implement  the 
provisions  of  its  approved  program.  The 
approval  carries  with  it  the 
responsibility  to  administer  the  AMLR 
program' in  an  efficient  manner  and  to 
carefully  consider  ail  expenditures, 
including  determining  which 
reclamation  projects  will  receive  AMLR 
funding.  The  approval  of  the  AMLR 
program  means  the  Navajo  Nation  can 
spend  its  AMLR  funds  on  reclamation 
projects  of  its  own  choosing  so  long  as 
the  program  continues  to  be  in 
compliance  with  the  procedures, 
guidelines,  and  requirements 
established  under  subsection  405(a)  of 
SMCRA. 

For  these  reasons,  the  Director  finds 
that  the  deletion  of  the  Navajo  Nation 
rules  at  sections  II.  M,  2(a)  and  (b)  and 
P.  1(a)  through  (c)  and  2(a)  throu^  (f) 
is  not  inconsistent  with  the  Federal 
requirements  at  30  CFR  875.15(a),  (c), 
(d),  and  (e).  Therefore,  the  Director 
approves  the  proposed  deletion  of  these 
rules. 

Section  n,  P,  3 

The  Navajo  Nation  proposed  to  delete 
its  rule  at  section  II,  P.  3.  which 
provides  for  (1)  preparation  of  a  news 
release  concerning  the  grant  application 
for  funding  of  public  utilities  and  other 
facilities  and  providing  an  opportunity 
for  public  comment,  (2)  evaluation  of 
public  comments,  and  (3)  a 
determination  that  the  funding  meets 
the  requirements  of  the  Navajo  Nation 
rules  and  is  in  the  best  interest  of  the 
Navajo  Nation.  There  is  no  direct 
Federal  regulation  counterpart  to 
section  II.  P.  3,  but  the  requirements  of 
30  CFR  875.15(e)  generally  are 
counterparts  to  the  deleted  provisions. 


The  deletion  of  this  Navajo  Nation  rule 
is  consistent  with  the  Navajo  Nation’s 
deletion  of  all  rules  concerning  public 
utilities  and  other  facilities. 

For  this  reason  and  for  the  reasons 
discussed  in  the  preceding  findings  tor 
sections  II,  M,  1(d),  2(a)  and  (b)  and  P, 
1(a)  through  (c)  and  2(a)  through  (f),  the 
Director  finds  that  the  deletion  of 
section  n,  P,  3  is  not  inconsistent  with  * 
the  Federal  regulations  at  30  CFR 
875.15.  The  Director  approves  the 
proposed  deletion  of  this  rule. 

IV.  Summary  and  Disposition  of 
Conunents 

As  discussed  below,  OSM  did  not 
receive  any  comments  on  the  proposed 
amendment. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  30  CFR  884.15(a)  and 
884.14(a)(2),  OSM  solicited  comments 
on  the  proposed  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Navajo 
Nation  plan  (administrative  record  Nos. 
NA-246  and  248).  No  comments  were 
received  from  any  Federal  agencies. 

V.  Director’s  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  Navajo  Nation’s 
proposed  plan  amendment  as  submitted 
on  September  3, 1996. 

The  Director  approves,  as  discussed 
in:  finding  No.  1,  section  II,  L,  1(e)  and  . 
(g),  concerning  eligible  coal  lands  and 
water,  section  n,  L,  2(b)(3)  and  (4), 
concerning  eligible  noncoal  lands  9Ik1 
water  prior  to  certification,  section  II,  M, 
1(b)  and  2,  concerning  certification  of 
completion  of  coal  sites,  section  n,  N,  1 
and  1(c).  concerning  eligible  lands  and 
water  subsequent  to  certification,  and 
section  QI,  E,  1  and  1(a),  concerning 
future  reclamation  set-aside  program; 
finding  No.  2,  section  n,  L,  1(h). 
concerning  limited  liability,  section  II, 

L,  l(i).  concerning  contractor 
responsibility,  section  n,  L.  l(j). 
concerning  reports,  section  II,  L,  2(c). 
concerning  limited  liability,  section  n. 

L,  2(d).  concerning  contractor 
responsibility,  and  section  11,  L  2(e), 
concerning  reports;  finding  No.  3. 
section  II,  E,  1,  concerning  project 
selection;  and  finding  No.  4.  deletion  of 
section  II,  M.  1(d),  concerning 
certification  of  completion  of  coal  sites, 
deletion  of  sections  n,  M,  (2)(a)  and  (b) 
and  P,  1(a),  (b),  and  (c).  (2)(a)  through 
(f),  and  (3),  concerning  utilities  and 
other  facilities. 
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The  Director  approves  the  rules  as 
proposed  by  the  Navajo  Nation  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
Part  756,  codifying  decisions  concerning 
the  Navajo  Nation  plan,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  Tribe  plan 
amendment  process  and  to  encourage 
Tribes  to  bring  their  plans  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
Tribe  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  Tribe  or  State  AMLR 
plans  and  revisions  thereof  since  each 
such  plan  is  drafted  and  promulgated  by 
a  specific  Tribe  or  State,  not  by  OSM. 
Dedsions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof 
submitted  by  a  Tribe  or  State  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

3.  National  Environmental  Policy  Act, 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribe  or  State 
AMLR  plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  CttifB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  Tribe  or  State 
submittal  which  is  the  subject  of  this 
rule  is  based  upon  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  Tribe 
or  State.  In  making  the  determination  as 
to  whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  in  the  analyses  for  the 
corresponding  Federal  regulations. 

6.  Unfunded  Mandates  Reform  Act 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  private 
sector. 

List  of  Subjects  in  30  CFR  Part  7S6 

Abandoned  mine  reclamation 
programs,  Indian  lands.  Surface  mining. 
Underground  mining. 

Dated:  March  24, 1997. 

Junes  F.  Fulton, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  E  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  756— INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAMS 

1.  The  authority  citation  for  Part  756 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  and  Pub. 
L.  100-71. 

2.  Section  756.14  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S756.14  Approval  of  amendments  to  the 
Navajo  Nation’s  abandoned  mine  land  plan. 
***** 

(d)  Revisions  to,  additions  of,  or 
deletions  of  the  following  rules,  as 
submitted  to  OSM  on  September  3, 

1996,  are  approved  effective  April  15, 

1997. 

Section  11,  E,  1,  Project  selection. 
Sections  n,  L,  1(e)  and  (g).  Eligible 
coal  lands  and  water. 

Section  n,  L,  1(h),  Limited  liability. 
Section  11,  L,  l(i).  Contractor 
responsibility. 

Section  II,  L,  l(j).  Reports, 


Sections  II,  L,  2(b)(3)  and  (4),  Eligible 
noncoal  lands  and  water  prior  to 
certification. 

Section  II,  L,  2(c),  Limited  liability. 

Section  II,  L,  2(d),  Contractor 
responsibility. 

Section  II,  L,  2(e),  Reports, 

Sections  II,  M,  1(b)  and  (d),  2,  and  2(a) 
and  (b).  Certification  of  completion  of 
coal  sites, 

Sections  11,  N,  1  and  1(c),  Eligible 
lands  and  water  subsequent  to 
certification. 

Sections  II,  P,  1(a)  through  (c),  2(a) 
through  (f),  and  (3),  Utilities  and  other 
facilities,  and 

Section  III,  E,  1  and  1(a),  Future 
reclamation  set-aside  program. 

IFR  Doc.  97-9703  Filed  4-14-97;  8:45  am] 
BILUNG  CODE  431(M>5-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

AQBfCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Prevmiting  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that' 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  DUBUQUE  (LPD 
8)  is  a  vessel  of  the  Navy  which,  due  to 
its  special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  slUp.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  March  6,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R.  Pixa,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  Virginia, 
22332-2400,  Telephone  Number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
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the  Navy,  has  certified  that  USS 
DUBUQUE  (LPD  8)  is  a  vessel  of  the 
Navy  which,  due  to  its  special^ 
con.struction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  ship:  Annex  I,  section  2  (a)(i), 
pertaining  to  the  height  of  the  forward 
masthead  light;  Annex  I,  section  2(g), 
pertaining  to  the  distance  of  the 
sidelights  above  the  hull;  and.  Annex  I, 
section  3(a),  pertaining  to  the  horizontal 
distance  between  the  forward  and  after 
masthead  lights.  The  Deputy  Assistant 
Judge  Advocate  (General  (Admiralty)  of 
the  Navy  has  also  certified  that  the 

lights  involved  are  located  in  closest 
possible  compliance  with  the  applicable 
72  COLRECiS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and  , 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  firom  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 

Part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  One  of  §  706.2  is  amended  by 
adding,  in  numerical  order,  the 
following  entry  for  the  USS  DUBUQUE: 

§706.2  Certifications  of  the  Secretary  of 
the  Navy  Under  Executive  Order  11964^nd 
33  U.8.e.  1605. 

*  *  *  *  t  *  ^ 

Vessel  ‘ 

Distance  in  meters  of  for- 
MiimhAr  masthead  light  below 

minimum  required  height. 
§2(a)(i),  Annex  1 

'  •  * 

USS  DUBUQUE  . 

•  • 

r  » • 

•  •  * 

.  LPD 8  45 

e  6 

A 

Table  Four  of  §  706.2  is  amended  by  adding  the  following  paragraph; 

§706.2  CertificationsoftheSecretaryoftIwNavyUnder  Executive  Order  11964  and  33  U.S.C.  1606. 

19.  Sidelights  on  the  following  ships  do  not  comply  with  Annex  I,  Section  2  (g):  .  . 

Vessel 

Distance  in  meters  of 
Number  sidelights  above  maidmum 
alowed  height 

USS  DUBUQUE  . . . Z . . . . .  LPO  8 


4.  Table  Five  of  §706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  the  USS  DUBUQUE; 

§  706.2  Certifications  of  the  Secretary  of  the  Navy  Under  &ecutive  Order  11964  and  33  U.S.C.  1606. 

*  *  *  *  *  * 


Vessel 


Table  Five 


No. 


Masthead 
lights  not 
over  al  other 
lights  and  ob¬ 
structions. 


annex  I,  sec. 
2(0 


masth 
ight  r» 
forward 
ter  of ! 
annex  I 


After  niast- 
head  light 
less  than 
ship’s  length 
aft  of  forward 
masthead 
light,  annex  I, 
sec.  3(a) 


Percentage 

horizontal 

separation 

attained. 


USS  DUBUQUE 


LPD  8  N/A  N/A  X  57 
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Dated:  March  6, 1997. 

Approved: 

W.  T.  Ston. 

Commander.  JAGC,  U.S.  Navy.  Acting  Deputy 
Assistant  Judg/e  Advocate  General 
(Admiralty). 

(FR  Doc.  97-9599  Filed  4-14-97;  8:45  am] 
MLUNO  COM  aaiO-FF-e 


OEPARrHENT  OF  DEFENSE 
Deportmont  of  th«  Navy 
32  CFR  Fart  706 

Cartificalions  and  Examptions  Undar 
the  Intamalional  Ragulallons  for 
Prevanttng  CoHiakma  at  Saa,  1972 

AQENCY:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certificaticxis  and 
exemptions  under  the  Intamational 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  OOLRBGS).  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
Generd  (Admiralty)  of  the  Navy  has 
deteimiiied  that  USS  MAHAN  (DDG  72) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  amstruction  and  purpose, 
caimot  fully  comply  with  certain 
provisions  of  the  72  OOLREGS  without 
interfering  with  its  special  functicm  as  a 
naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 


EFFECnvE  date:  March'ig,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.  R.  Pixa,  JAGC.  U.S.  Navy, 
Ac^iralty  Counsel.  Office  of  the  Judge 
Advocate  General.  Navy  Department, 

200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Departmmit  of  the  Navy 
amends  32  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  imder 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
MAHAN  (DDG  72)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific  <' 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  2(f)(i) 
pertaining  to  placement  of  the  masthead 
light  or  lights  above  and  clear  of  all 
offier  lights  and  obstructions;  Annex  I, 
paragraph  3(a)  pertaining  to  the  locaticm 
of  the  forwaid  masthead  light  in  the 
forward  quarter  of  the  vessel,  and  the 
horizont^  distance  between  the  forward 
and  after  masthead  lights;  and,  Annex  I, 
paragraph  3(c)  pertaining  to  placement 
of  task  tights  not  less  than  two  meters 
fiom  the  fore  and  aft  centerline  of  the 
ship  in  the  athwartship  direction.  The 
Deputy  Assistant  Judge  Advocate 


General  (Admiralty)  has  also  certified 
that  the  lights  involved  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
maimer  differently  from  that  prescribed 
herein  will  adversely  a%ct  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706--[AMENDEPl 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read  as  follows: 

Audiority:  33  U.S.C  1605. 

2.  Table  Four,  Paragraph  15  of  §  706.2 
is  amended  by  adding,  in  numerical 
order,  the  following  entry  for  USS 
MAHA^^: 

|700l2  Certifications  of  the  Secretary  of 
Vie  Navy  Under  Executive  Order  11964  and 
33  U.S.C.  1606. 


Vessel 

Number 

Horizontal  distance  from 
the  fore  and  aft  centeriine 
of  the  vesMi  in  the 
athwartship  cSrection 

• 

USS  MAHAN  . 

« 

I 

• 

le; 

a 

a 

„.  DDG  72 

1 .90  meters. 

a 

• 

a 

a 

a 

a 

**  a 

3.  Td>le  Four,  Paragraph  16  of  $706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS 
MAHAN: 

$706.2  CartifIcaOons  of  Vie  Secretary  of  the  Navy  Under  Executive  Order  11 964  and  33  U AC  1605. 


Obstruction  arigle  relative 
ship’s  headings 


4.  Table  Five  of  §  706.2  is  amended  by  adding,  in  numerical  order,  the  following  entry  for  USS  MAHAN: 

$706.2  CertiWcations  of  the  Secretary  of  the  Navy  Under  Executive  Order  11964  and  33  UAC.  1605. 
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Table  Five 

Vessel 

• 

No. 

Masthead  . 
lights  not 
over  an  other 
lights  and  ob- 
structionB. 
annex  1,  sec. 
2(f) 

Forward 
masthead 
light  not  in 
forWd  quar¬ 
ter  of  ship, 
annex  1,  sec. 

3(a) 

After  mast¬ 
head  Ight 
less  than  'A 
ship’s  length 
aftof  forv^ 
mesthead 
light,  annex  1. 
sec.  3<a) 

Percentage 

hortEontal 

separation 

attairted 

* 

♦ 

USS  MAHAN  ... 

. . 

.  DDG72 

X 

X 

X 

13.9 

Dated:  March  19, 1997. 

Approved: 

ILR.  Pixa, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
fudge  Advocate  General  (Admiralty). 

IFR  Doc.  97-9598  Filed  4-14-97;  8:45  am) 
BILUNO  cooe  3810-FF-e 


PANAMA  CANAL  COMMISSION 

35  CFR  Parts  103  and  104 
RIN  3207-AA40 

Preference  In  the  Transit  Schedule/ 
Order  of  Transiting  Vessels; 

Passenger  Steamers  Given  Preference 
in  Transiting 

AGENCY:  Panama  Canal  Commission. 
ACTION:  Interim  rule. 

SUMMARY:  This  document  announces  a 
test  of  a  revised  vessel  transit 
reservation  system.  The  interim  rule  to 
be  tested  incorporates  certain  new 
features,  including  increasing  the 
number  of  available  reserved  transit 
slots,  creation  of  a  third  booking  period, 
establishment  of  new  booking,  fees  for 
transit  reservations  whenever  the  total 
number  of  vessels  awaiting  transit  is 
excessively  high,  and  clarification  and 
refinement  of  procedures  concerning 
cancellations,  refunds,  and  penalties. 

The  revised  vessel  transit  reservation 
system  to  be  tested  also  makes  certain 
passenger  vessels  seeking  preference 
over  other  vessels  in  transiting  the 
Panama  Canal,  that  heretofore  were 
exempt,  subject  to  this  interim  rule. 
OATES:  The  test  and  the  effective  date  of 
the  interim  rule  shall  commence  at  2:00 
p.m.  (1400  hours)  April  21, 1997. 
ADDRESSES:  Written  comments 
concerning  any  aspect  of  the  test  should 
be  directed  to  John  A  Mills,  Secretary, 
Panama  Canal  Commission,  1825 1 
Street,  NW,  Suite  1050,  Washington,  DC 
20006-5402,  telephone  (202)  634-6441, 
Fax  (202)  634-6439,  Internet  E-Mail: 
PanCanalWO0AOL.COM. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Mills,  Secretary,  Panama  Canal 
Commission,  1825 1  Street,  NW,  Suite 
1050,  Washington,  DC  20006-5402, 
Telephone:  (202)  634-6441,  Fax  (202) 
634-^439,  Internet  E-Mail: 
PanCanalWO@AOL.COM. 

SUPPLEMENTARY  INFORMATION:  Section 
1801  of  the  Panama  Canal  Act  of  1979, 
as  amended  (22  U.S.C.  3811),  authorises 
the  Panama  Canal  Commission  (PCC)  to 
prescribe  and,  horn  time  to  time,  amend 
regulations  governing  the  passage  and 
control  of  vessels  through  the  Panama 
Canal  or  any  part  thereof,  including  the 
locks  and  approaches  thereto.  This 
interim  rule  constitutes  such  a 
regulation. 

Articles  n  and  m  of  the  Treaty 
Concerning  the  Permanent  Neutrality 
and  Operation  of  the  Panama  Canal 
expressly  provides  for  payment  of  tolls 
and  other  charges  for  transit  and 
ancillary  services  that  are  just, 
reasonable,  equitable  and  consistent 
with  international  law.  The  booking  fees 
that  are  a  component  of  this  interim  rule 
are  for  transit  and  ancillary  services. 

This  interim  rule  involves  public 
property,  the  Panama  Canal,  and, 
therefore,  is  excluded  firom  coverage  of 
the  Administrative  Procedures  Act.  5 
U.S.C.  553(a)(2).  Nevertheless,  in 
implementing  this  interim  rule,  PCC  has 
elected  to  proceed  in  a  manner  generally 
consistent  with  the  provisions  of  the 
Administrative  Procedures  Act 
concerning  notice  of  proposed  rule 
making. 

On  March  5, 1997,  PCC  published  in 
the  Federal  Register  (Volmne  62, 
Number  43,  Pages  9997-10000),  a  notice 
of  proposed  rule  with  request  for 
comments  concerning  a  test  of  this 
interim  rule.  During  the  30-day 
comment  period,  PCC  received  a 
number  of  written  submissions  from 
interested  persons. 

PCC  considered  all  data,  views, 
comments  and  suggestions  submitted, 
some  of  which  remain  imder 


consideration  and  will  be  assessed  in 
light  of  the  test  results. 

PCC  believes  this  interim  rule  is  the 
best  mechanism  for  fairly  testing  the 
various  new  featiires  of  the  revised 
vessel  transit  reservation  system,  and 
will  thus  enable  POC  at  the  end  of  the 
test  to  make  informed,  objective 
assessments  concerning  which  system 
features  are  mutually  beneficial  to  PCC 
and  its  customers.  Depending  on  the  test 
results,  PCC  may  modify  this  interim 
rule  in  some  aspects  prior  to 
implementation  of  the  final  rule. 

To  insure  thoroughness  in  testing  this 
interim  rule,  throu^out  the  test  period, 
PCC  solicits  detail^,  objective  data 
concerning  the  operational  and 
economic  impact  of  this  interim  rule  on 
Canal  customers. 

The  test  of  the  revised  Pemama  Canal 
Vessel  Transit  Reservation  System  will 
commence  at  2:00  p.m.  (1400  hours),  on 
April  21, 1997.  llie  test  will  be  120  days 
or  longer  in  duration. 

PCC  strongly  encourages  all  interested 
persons  to  submit  written  data,  views  or 
arguments  anytime  during  the  test 
period.  All  will  be  considered  by  PCC. 
Whenever  suggested  revisions  to  the 
interim  rule  are  indicated,  revisions 
based  thereon  will  be  incorporated  into 
the  final  rule  to  be  publish^  at  the 
conclusion  of  the  test. 

PCC  is  exempt  from  Executive  Order 
12866.  The  provisions  of  that  directive, 
therefore,  do  not  apply  to  this  interim 
rule.  Even  if  the  Order  w€is  applicable, 
this  interim  rule  would  not  have  any 
significant  economic  impact  on  any 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  of 
1980. 

Additionally,  PCC  has  determined 
that  implementation  of  this  interim  rule 
will  not  have  an  adverse  effect  cm 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  the  U.S.-based  enterprises  to  compete 
with  foreign-based  mterprises  in 
domestic  or  export  markets. 
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The  Secretaiy  of  PCX  certifies  that 
these  regulatory  changes  meet  the 
applicable  standards  contained  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  No.  12988  of  FAruary  7, 1996. 

List  of  Salats  in  35  OFR  Parts  103  and 
104 

Panama  Canal,  Reporting  and 
recordkeeping  requirements.  Vessels. 

Chapter  I  of  35  CFR  is  amended  by 
removing  $§  103.8  and  103.9  and  adding 
a  new  Part  104,  to  read  as  follows; 

PART  104->VESSEL  TRANSIT 
RESERVATION  SYSTEM 

Sec. 

104.1  Applicability  and  scope. 

104.2  Definitions. 

104.3  Booking  periods;  allocatioo  of 
booking  slots. 

104.4  Booked  transits. 

104.5  Passenger  vessel  preference. 

104.6  Booking  fees. 

104.7  Penalties. 

104.8  Re-scheduling. 

104.9  Cancellations. 

104.10  Regular  transits. 

104.11  Temporary  suspension  of  system. 

104.12  Further  implementation. 

Authority:  22  U.S.C.  3811. 

§  104.1  Applicability  and  scope. 

Subject  to  the  limitations  imposed  by 
Article  in  of  the  1901  Treaty  to 
Facilitate  the  Construction  of  a  Ship 
Canal,  entered  into  by  the  United  States 
and  Great  Britain,  and  by  Articles  H  and 
VI  of  the  1977  Treaty  concerning  the 
Permanent  Neutrality  and  Operation  of 
the  Panama  Canal,  between  the  United 
States  and  the  Republic  of  Panama, 

Canal  authorities  have  implemented  a 
vessel  transit  reservation  system  that 
allows  vessels  desiring  transit  of  the 
Panama  Canal  to  reserve  transit  slots  by 
complying  with  the  provisions  of  this 
part. 

f  104.2  Definitions. 

(a)  Booked  for  transit  means  that  a 
vessel,  in  advance  of  arriving  at  the 
Canal,  has  been  assigned  a  specific  date 
by  Canal  authorities  on  whi^  it  will  be 
moved  through  the  Canal  and  that  the 
vessel  has  otherwise  complied  with  the 
provisions  of  this  part. 

(b)  Regular  transit  means  movement 
through  the  Canal  of  a  vessel  that  has 
not  bmn  booked  for  transit. 

(c)  Required  arrival  time  means  the 
date  and  the  hour  of  the  day  established 
by  Canal  authorities  as  the  deadline  by 
which  a  vessel  booked  for  transit  must 
arrive  at  a  terminus  of  the  Canal  in  order 
to  transit  on  its  reserved  transit- date. 
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§  104.3  Booking  periods;  allocation  of 
booking  slots. 

(a)  Vessel  agents  only  may  request 
reserved  transit  slots  for  vessels  during 
the  following  booking  periods: 

(1)  First  period — 365  to  22  days  prior 
to  the  requested  transit  date. 

(2)  Second  period — 21  days  to  4  days 
prior  to  the  requested  transit  date. 

(3)  Third  period — 3  to  2  days  prior  to 
the  requested  transit  date. 

(b)  A  total  of  21  reserved  transit  slots 
will  be  made  available  for  all  three 
booking  pteriods,  allocation  of  which 
among  the  booking  periods  is  to  be 
determined  by  Canal  authorities.  Canal 
authorities,  finm  time  to  time,  may 
adjust  the  total  number  of  available 
reserved  transit  slots  to  ensure 
continued  safe  and  efficient  operation  of 
the  Canal. 

§  104.4  Booked  transits. 

(a)  The  specific  order  vessels  transit 
the  Canal,  whether  booked  or  regular 
transits,  shall  be  determined  by  Canal 
authorities.  Except  as  provided  in  this 
part,  a  vessel  booked  for  transit  may  not 
transit  prior  to  its  reserved  transit  date, 
unless  Canal  authorities  determine  that  ^ 
assigning  the  vessel  an  earlier  transit 
slot  would  not  impair  safe  and  efficient 
operation  of  the  Canal. 

(b)  Notwithstanding  any  subsequent 
assignment  of  an  earlier  transit  slot,  a 
vessel  booked  for  transit  will  be  charged 
the  prescribed  booking  fee. 

(c)  Substitution  of  reserved  transit 
slots  between  or  among  vessels  booked^ 
for  transit  will  be  permitted  only  on 
conditions  specified  by  Cana) 
authorities. 

§  104.5  Passenger  vessel  preference. 

To  the  extent  consistent  with  efficient 
operation  of  the  Canal,  and  subject  to 
being  booked  for  transit,  commercial 
passenger  vessels  miming  on  fixed 
published  schedules  will  be  given 
preference  over  other  vessels  in 
transiting,  as  determined  by  Canal 
authorities. 

§104.6  Booking  fees. 

(a)  The  booking  fee  for  reserving  a 
transit  slot  for  a  Vessel  measured  in 
accordance  with  §  135.13(a)  of  this 
chapter,  shall  be  $0.26  per  PC/UMS  Net 
Ton. 

(b)  The  booking  fee  for  reserving  a 
transit  slot  for  a  vessel  subject  to 
transitional  relief  measures  and 
measured  in  accordance  with 

§  135.13(b)  of  this  chapter,  shall  be 
$0.23  per  Panama  Canal  Gross  Ton,  as 
specified  on  the  last  tonnage  certificate 
issued  to  the  vessel  by  Canal  authorities 
betwemi  March  23, 1976  and  September 
30, 1994,  inclusive. 
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(c)  Notwithstanding  any  contrary 
provision,  whenever  the  total  number  of 
vessels  awaiting  transit  at  both 
terminuses  of  the  Canal  is  projected  by 
Canal  authorities  to  be,  wiffiin  48'hours, 
90  or  more  vessels,  any  vessel  booked 
for  transit  that  transits  the  Canal  while 
this  condition  is  in  efiect  shall 
automatically  be  assessed  a  booking  fee 
of  $0.69  per  PC/UMS  Net  Ton. 

(d)  Notwithstanding  any  contrary 
provision,  the  minimum  booking  fee  for 
any  vessel  booked  for  transit  shall  be 
$1500. 

§  104.7  Penalties. 

(a)  The  reserved  transit  slot  of  a  vessel 
booked  for  transit  will  be  cancelled  by 
Canal  authorities  and  a  penalty  fee 
asses.<«d  in  a  sum  that  is  the  greater  of 
the  prescribed  booking  fee  or  $1,500,  in 
the  following  situations: 

(1)  When  a  vessel  that  is  subject  to 
transit  restrictions  (e.g„  clear  cut,  clear- 
cut  daylight)  has  been  booked  for  transit 
and  does  not  arrive  at  a  terminus  of  the 
Canal  by  0200  hours  of  the  day  of  the 
scheduled  transit; 

(2)  When  a  vessel  that  is  not  subject 
to  transit  restrictions  has  been  booked 
for  transit  and  does  not  arrive  at  a 
terminus  of  the  Canal  by  1400  hours  of 
the  day  of  the  scheduled  transit;  or 

(3)  When  a  vessel  booked  for  transit 
arrives  on  time  but  cannot  or,  at  the 
vessel  operator’s  election,  does  not 
transit  as  scheduled,  despite  the 
readiness  of  Canal  authorities  to 
proceed. 

(b)  Canal  authorities  may  waive 
assessment  of  a  penalty  fee  if  the  vessel 
agent  presents  acceptable  proof  that  late 
arrival  of  the  vessel  was  due  to  a 
medical  or  humanitarian  emergency 
arising  during  the  voyage,  or  a  naturally 
occurring,  extraordinary  phenomenon 
or  event  of  major  proportions  that  could 
not  have  been  reasonably  predicted  in 
advance. 

(c)  Failure  of  the  vessel  agent  to 
provide  complete  and  accurate 
information  required  by  Canal 
authorities  when  requesting  transit 
bookings  may  result  in  rejection  of  the 
booking  request  or  cancellation  of  the 
vessel’s  reserved  transit  slot. 

(d)  When  a  vessel’s  reserved  transit 
slot  is  cancelled,  and  unless  otherwise 
directed  by  the  vessel  agent,  upon 
arrival,  Canal  authorities  will  re¬ 
schedule  the  vessel  for  regular  transit. 

§104.8  Re-scheduiing. 

(a)  Except  as  otherwise  provided,  a 
vessel  agent,  without  pendty,  may 
request  cancellation  of  a  vessel’s 
reserved  transit  slot  and  rescheduling  of 
the  vessel  for  regular  transit  or, 
alternatively,  may  request  assignment  of 
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an  alternate  reserved  transit  slot,  in  the 
following  situations: 

(1)  If  for  whatever  reason  Canal 
authorities  cancel  or  significantly  delay 
the  transit  of  a  vessel  booked  for  transit 
that  is  otherwise  ready  to  proceed  as 
scheduled; 

(2)  If  for  whatever  reason  Canal 
authorities  delay  the  transit  of  a  vessel 
booked  for  transit  to  such  a  degree  that 
the  delay  is  likely  to  cause  the  vessel  to 
be  unable  to  meet  its  required  arrival 
time  for  a  later,  second  reserved  transit, 
booked  before  the  delay  of  the  first 
reserved  transit  occurred;  or 

(3)  If  a  vessel  is  booked  for  transit  on 
the  assumption  that  the  vessel  will  pay 
the  booking  fee  prescribed  by  §  104.6(a) 
or  (b)  but,  subsequently,  a  change  in 
traffic  conditions  occurs  triggering  the 
higher  booking  fee  prescribed  by 

§  104.6(c). 

(b)  A  vessel  booked  for  transit  will  be 
deemed  to  have  transited  the  Canal  on 
its  reserved  transit  date  if  the  vessel 
arrives  at  the  first  set  of  locks  at  either 
terminus  of  the  Canal  prior  to  2400 
hours  that  day  and  its  in-transit  time 
(ITT)  is  18  hours  or  less.  ITT  begins 
when  the  vessel  enters  the  first  set  of 
locks  at  either  Canal  terminus  and  ends 
when  the  vessel  departs  the  last  set  of 
locks  at  the  opposite  terminus.  No 
booking  fee  will  be  charged  if  ITT, 
through  no  fault  of  the  vessel,  exceeds 
18  hours. 

§104.9  Cancellations. 

(a)  A  vessel  agent  may  cancel  the 
transit  reservation  of  a  vessel  by  giving 
notice  prescribed  by  Canal  authorities. 
In  such  event,  and  except  as  otherwise 
provided,  a  cancellation  fee  will  be 
charged.  The  amount  of  the  fee  will 
depend  on  the  amount  of  notice  (days 
or  hours)  received  by  Canal  authorities 
in  advance  of  the  vessel’s  required 
arrival  time,  according  to  the  following 
schedule: 


Advance  notice 
periods 

Cancellation  fee 
(the  greater  of) 

31  days  or  more . 

None 

30  to  11  days  . 

20%  of  booking  fee 
or  $5(X) 

10  to  7  days  . 

40%  of  booking  fee 
or $750 

6  to  2  days  . 

60%  of  booking  fee 
or  $1 ,000 

1  day  to  8  hours . 

80%  of  booking  fee 
or  $1,200 

(b)  Receipt  of  notice  of  cancellation  of 
a  transit  reservation  by  Canal  authorities 
after  the  vessel’s  required  arrival  time 
will  result  in  levy  of  a  cancellation  fee 
equal  to  the  entire  prescribed  booking 
fee. 


§104.10  Regular  transits. 

Vessels  not  booked  for  transit  will  be 
scheduled  for  movement  through  the 
Canal  on  the  date  and  in  the  order 
determined  by  Canal  authorities.  In 
establishing  the  daily  schedule  of 
vessels  to  moved  through  the  Canal, 
the  order  in  which  vessels  arrive  is  only 
one  of  several  considerations.  In 
general,  regular  transits  will  equal  or 
exceed  in  number,  one-half  the  total 
number  of  daily  vessel  transits. 

§  104.11  Temporary  suspension  of  system. 

(a)  Canal  authorities  may  temporarily 
suspend,  in  whole  or  in  part,  for 
whatever  period  of  time  deemed 
necessary,  the  vessel  transit  reservation 
system  established  by  this  part, 
whenever  Canal  authorities  determine 
that  such  action  is  necessary  to  ensure 
continued  safe  and  efficient  operation  of 
the  Canal. 

(b)  No  penalty  or  fee  shall  be  levied 
against  any  vessel  booked  for  transit 
whose  reserved  transit  slot  is  cancelled 
by  reason  of  a  temporary  suspension  of 
the  system  pursuant  to  this  section. 

§  104.12  Further  imptomentaMon. 

(a)  In  order  to  ensure  safe  and 
efficient  operation  of  the  system.  Canal 
authorities  may  establish  additional 
policies  and  procedures,  define 
additional  terms  and  issue  clarifications 
and  interpretations  not  inconsistent 
with  the  provisions  of  this  part,  which 
will  be  published  and  distributed 
periodically  to  Canal  customers  through 
notices  to  shipping  or  other  appropriate 
means. 

(b)  In  the  event  any  provision  of  this 
part  conflicts  with  any  implementation 
provision  issued  pursuant  to  this 
section,  the  provisions  of  this  part  shall 
govern. 

Dated:  April  10, 1997. 

John  A.  Mills, 

Secretary,  Panama  Canal  Commission. 

(FR  Doc.  97-9631  Filed  4-14-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
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40  CFR  Part  60 
[FRL-6811-1] 

RIN  2060-AH16 

Revision  of  New  Source  Performance 
Standards  for  the  Phosphate  Fertilizer 
Industry:  Granular  Triple 
Superphosphate  Storage  Facilities 

agency:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 


SUMMARY:  On  August  6, 1975  the 
Environmental  Protection  Agency  • 
(Agency)  promulgated  new  source 
performance  standards  (NSPS)  to  limit 
emissions  of  total  fluoride  compounds 
from  several  affected  facilities  in  the 
phosphate  fertilizers  industry.  Amongst 
the  affected  facilities  covered  by  the 
NSPS  were  triple  superphosphate  plants 
and  ^anular  triple  superphosphate 
(GTSP)  storage  facilities.  The  NSPS  for 
GTSP  fertilizer  storage  facilities  in  40 
CFR  Part  60,  Subpart  X  were 
promulgated  for  die  purpose  of  limiting 
total  fluoride  emissions  resulting  from 
the  continuation  during  storage  of  the 
chemical  reactions  througli  which  GTSP 
is  manufactured.  After  an  initial  curing 
period,  the  GTSP  fertilizers  cease  to 
emit  appreciable  quantities  of  fluorides. 
As  now  written,  the  NSPS  cover  all 
GTSP  storage  facilities  and  there  is  no 
provision  to  exempt  facilities  storing 
only  cured  fertilizers. 

Today’s  action  clarifies  the  coverage 
of  the  NSPS  to  limit  its  applicability  to 
those  facilities  which  store  fresh  GTSP. 
As  a  result  of  today’s  action,  the  NSPS 
will  include  a  work  practice  through 
which  manufacturers  will  hold  besh 
GTSP  in  storage  until  it  has  cured  prior 
to  shipment  to  their  customers.  This 
limits  the  testing  and  recordkeeping 
requirements  of  Subpart  X  to  only  those 
facilities  associated  with  the 
manufacture  of  GTSP  and,  thereby, 
removes  any  recordkeeping  burden 
currently  imposed  upon  downstream 
distributors  and  users  of  this  product. 
DATES:  This  rule  is  effective  June  16, 
1997  unless  notice  is  receiv^  by  May 
15, 1997  that  adverse  or  critical 
comments  will  be  submitted,  or  that  an 
opportunity  to  submit  such  comments  at 
a  public  hearing  is  requested.  If  adverse 
comments  are  received,  the  effective 
date  will  be  delayed  and  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-97— 

4  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  401  M  Street,  SW., 
Washington,  D.C.  20460.  The  Agency 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to  or  otherwise 
considered  by  the  Agency  in  the 
development  of  this  rulemaking.  For 
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additional  information  on  the 
availability  of  electronic  information, 
see  Supplementary  Information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  action,  contact  Mr.  David  Painter 
(telephone  number  (919)  541-5515), 
Minerals  and  Inorganic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
C^lina  27711. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Today's  action  amends  Sul^iart  X  by 
limiting  its  applicability  to  those 
facilities  which  store  firesh  GTSP.  The 
practical  effect  of  the  revision  is  to 
apply  the  provisions  of  the  NSPS  to 
those  storage  facihties  which  are  co¬ 
located  with  GTSP  production  facilities. 
This  is  accomplish^  by  a  work  practice 
through  which  manufacturers  will  hold 
ficsh  GTSP  in  storage  until  it  has  cured 
prior  to  shipment  to  their  customers.  In 
effect,  this  action  excludes  from 
coverage  those  facilities  which  store  and 
distribute  cured  GTSP. 

Electronic  Information 

An  electronic  copy  of  this  document 
is  available  on  the  Technology  Transfer 
Netwoik  (TTN),  one  of  Agency's 
electronic  bulletin  boards.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free, 
except  for  the  co.st  of  a  phone  call.  Dial 
(919)  541-5742  for  up  to  a  14,400  bps 
modem.  If  more  information  on  the  TTN 
is  needed,  call  the  TTN  HELP  line  at 
(919) 541-5384. 

The  information  in  this  document  is 
organized  as  shown  below. 

L  Statutory  Authority 
n.  Background 

m.  Selection  of  Revised  Standards 

IV.  Impacts  of  Revised  Standards 

A.  Applicability 

B.  Air  Quality  Impacts 

C  Nonair  Environmental  and  Energy 
Impacts 

D.  and  Economic  Impacts 

V.  Administrative  Requirements 

A.  Public  Participation  and  Effective  Date 

B.  Executive  Order  12866 

C  Unfunded  Mandates  Reform  Act 

D.  R^ulatory  Flexibility 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

F.  Paperwork  Reduction  Act 

L  Statutory  Authority 

The  statutory  authority  for  this  action 
is  provided  by  sections  101,  111,  114, 
116,  and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C  7401,  7411,  7414, 
7416.  and  7601). 


n.  Background 

On  August  6, 1975  (40  FR  33152),  the 
Agency  promulgated  NSPS  to  limit 
emissions  of  total  fluoride  compounds 
from  several  affected  facihties  in  the 
phosphate  fertiUzers  industry  including 
GTSP  storage  fadUties.  The  main 
concern  which  prompted  that  inclrision 
was  the  continued  off-gassing  of 
fluorides  firom  fiosh  GTSP  during 
storage  subsequent  to  the  initial 
reactions  assodated  with  the 
manufacture  of  GTSP.  For  the  purposes 
of  the  NSPS,  firesh  GTSP  was  defined  as 
that  produced  within  the  past  ten  days. 
Recently,  representatives  of  the 
Missoiui  Farmers  Association  (MFA) 
have  advised  the  Agency  that  a  Uteral 
interpretation  of  the  NSPS  could  lead  to 
application  of  the  NSPS  to  its 
distribution  fadhties  which  stwe  only 
cured  GTSP  and  which  are  located  far 
fiom  the  point  of  manufacture.  The 
MFA  posited  that  application  of  the 
NSPS  in  this  instance  would  provide  no 
appreciable  benefit  to  the  environment 
while  imposing  improductive 
paperwork.  To  support  their  position, 
the  MFA  provided  the  Agency  test  data 
which  invested  that  one  of  their 
warehouses,  which  is  typical  of 
distribution  fadlities,  emits  less  than 
one  pound  per  year  of  total  fluorides. 

As  a  part  of  the  Agency’s 
consideration  of  the  concerns  raised  by 
the  MFA,  it  obtained  data  from  two 
companies  that  manufadure  and  store 
GTSP.  Those  data  were  developed  using 
methods  which  differed  from  those 
employed  by  the  MFA  and  gave  the 
same  results.  That  is,  emissions  of 
fluorides  were  associated  with  storage  of 
fresh  GTSP  and  those  emissions  were 
inconsequential  after  three  days.  The 
Agency  concluded  that  exured  GTSP 
stored  by  facilities  such  as  those  of  the 
MFA  does  not  emit  appreciable 
quantities  of  fluorides  and  that  no 
practical  benefit  could  be  derived  by 
applying  Subpart  X  to  distribution 
facilities  which  store  cured  GTSP. 
Consequently,  today’s  action  limits  the 
applicability  of  Subpart  X  to  only  those 
facilities  wMch  store  fresh  GTSP. 

m.  Selection  of  Revised  Standaods 

The  purpose  of  establishing  the 
existing  NSPS  was  to  control  emissions 
of  total  fluoride  originating  firom  storage 
buildings  containing  firesh  G'TSP.  The 
total  fluoride  emissions  result  from 
continuation  of  the  chemical  reactions 
employed  in  the  manufacture  of  GTSP. 
These  reactions  cause  the  formation  and 
release  of  a  variety  of  fluoride 
compounds.  The  reactions  continue  for 
a  period  of  time  after  newly 
manufactured  GTSP  is  placed  into 


storage  and  are  referred  to  as  “curing” 
of  the  fertilizer.  Thus,  the  need  for 
controlling  emissions  dxiring  storage 
coincides  with  the  curing  period. 

When  the  NSPS  were  developed, 
conventional  wisdom  was  that  curing  of 
fresh  GTSP  occurred  over  a  period  of 
three  to  five  days.  Test  data  which  was 
then  available  was  for  buildings  storing 
GTSP  that  was  ten  days  old.  l^e  test 
data  became  the  technical  basis  for  the 
cxirrent  standard  which  defines  fresh 
GTSP  as  that  which  is  produced  no 
more  than  ten  days  prior  to  a 
performance  test. 

In  recent  discussions  with  interested 
parties,  the  Agency  found  consensus 
that  the  language  of  the  NSPS  should  be 
amended  to  specifically  limit  their 
applicability  to  those  facilities  storing 
fire^  GTSP.  The  most  direct  approach  to 
resolving  the  issue  raised  by  MFA  is  to 
include  in  the  NSPS  a  work  practice 
that  eliminates  the  shipment  of  fresh 
GTSP  firom  the  manufacturer.  This 
approach  clearly  ensures  that 
downstream  customers  such  as  MFA 
will  not  be  storing  firesh  GTSP. 

When  the  Agency  first  discussed  this 
approach  with  the  manufacturers  of 
GTSP,  they  raised  concerns  about 
storing  fertilizer  longer  than  needed 
because  of  the  definition  of  firesh 
fertilizer  in  the  current  rule.  'They 
provided  the  Agency  with  data  which 
directly  relate  the  age  of  GTSP  to  its 
potential  for  emissions  of  total  fluorides. 
After  discussing  the  new  data  with  State 
agency  and  industry  technical  staffs,  the 
Agency  concluded  that  curing  reactions 
causing  significant  air  emissions  are 
complete  within  three  days  of  the 
completion  of  the  manufectxiring 
process.  Thus,  today’s  action  changes 
the  definition  of  fiosh  GTSP  such  that 
GTSP  is  defined  as  fresh  for  three, 
instead  of  ten,  days  after  production.  In 
keeping  with  this  updated  definition, 
today’s  action  also  changes  the  amoimt 
of  fresh  GTSP  that  will  satisfy  the 
pierformance  testing  requirement  from 
20  to  six  percent  of  the  amoimt  of  GTSP 
in  storage.  This  change  is  proportional 
to  the  change  in  the  number  of  days 
during  which  GTSP  is  defined  as  firesh. 
The  manufacturers  have  indicated  that 
they  find  the  approach  of  holding  GTSP 
in  storage  until  it  is  cured  to  be  an 
acceptable  resolution  to  the  problem 
raised  by  the  MFA.  'That  is,  ^is 
approach  clearly  limits  coverage  of  tiie 
standards  to  only  the  time  period  when 
emissions  are  actually  occurring  and 
relieves  their  customers,  such  as  MFA, 
from  the  paperwork  burden  associated 
with  the  NSPS  as  now  implemented. 
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IV.  Impacts  of  Revised  Standards 

A.  Applicability 

Today’s  action  will  limit  the 
applicability  of  Subpart  X  to  only  those 
facilities  that  store  ^sh  GTSP.  The 
intent  of  today’s  action  is  to  remove 
horn  the  coverage  of  the  NSPS  those 
facilities  storing  cured  GTSP. 

B.  Air  Quality  Impacts 

Today’s  action  will  have  no  impact 
upon  air  quality  in  relation  to  that 
which  was  estimated  for  the  NSPS  when 
they  were  first  promulgated.  The 
original  impact  estimates  of  the  NSPS 
were  based  upon  the  assumption  that 
only  those  G’TSP  storage  buildings 
located  at  production  fecilities  would  be 
subject  to  the  standards.  Further,  today’s 
action  will  have  no  measureable  impact 
upon  actual  air  quality. 

C.  Nonair  Environmental  and  Energy 
Impacts 

There  will  be  no  nonair 
environmental  and  energy  impacts. 

D.  Cost  and  Economic  Impacts 

'There  will  be  a  cost  savings  resulting 

from  removal  of  recordkeeping  and 
reporting  burdens  associated  with  the 
NSPS  as  now  implemented.  The  Agency 
has  no  information  available  upon 
which  to  base  an  estimate  of  the  savings 
that  will  result. 

V.  Administrative  Requirements 

A.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  rule  because  it  views  it 
as  non-controversial  and  anticipiates  no 
adverse  comments.  However,  in  a 
separate  dociiment  in  this  issue  of  the 
F^eral  Register,  the  Agency  is 
proposing  to  revise  the  NSPS  should 
adverse  or  critical  comments  be  filed. 
‘Thus,  today’s  direct  final  action  will  be 
efiective  June  16, 1997  imless  the 
Agency  receives  notice  by  May  15, 1997 
that  adverse  or  critical  comments  will 
be  submitted  or  that  a  party  requests  the 
opportunity  to  submit  such  oral 
comments  pursuant  to  section  307(d)(5) 
of  the  Clean  Air  Act,  as  amended. 

If  the  Agency  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  docmnent  that 
will  with(^w  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  Agency  will  not 
institute  a  second  ccmunent  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 


received,  the  public  is  advised  that  this 
action  will  be  effective  June  16, 1997. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)],  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB),  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commtinities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligation  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  Agency  has 
determined  that  this  rule  is  not 
“significant”  because  none  of  the  listed 
criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

C.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22. 1995  (109  Stat. 
48),  requires  that  the  Agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Section  203  requires 
the  Agency  to  establish  a  plan  for 
obtaining  input  firom  and  informing, 
educating:  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  affected  by  the  rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  ’The  Agency  must  select  frt>m 
those  alternatives  the  least  costly,  most 
cost>effective,  or  least  burdensome 
alternative  for  State,  local,  and  tribal 


governments  and  the  private  sector  that 
achieves  the  objectives  of  the  rule, 
unless  the  Agency  explains  why  this 
alternative  is  not  selected  or  unless  the 
selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  rule  is  estimated  to  result 
in  the  expenditure  by  State,  local,  and 
tribal  govenunents  or  the  private  sector 
of  less  than  $100  million  in  any  one 
year,  the  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  'Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

D.  Regulatory  Flexibility 

'The  Agency  has  determined  that  it  is 
not  necessary  to  prepare  a  regulatory 
flexibility  analysis  in  coimection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  'This 
determination  has  been  made  because 
the  effect  of  today’s  action  is  to  clarify 
the  NSPS  to  ensure  that  there  are  no 
impacts  upon  small  entities. 

E.  Submission  to  Con^^s  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  ^e  in 
today’s  Federal  Register.  'This  rule  is 
not  a  “major  rule”  as  defined  by  5 
U.S.C.  804(2). 

F.  Paperwork  Reduction  Act 

'This  regulation  does  not  impose  any 
new  information  collection 
reqiiirements  and  results  in  no  change 
to  the  currently  approved  collection. 
'The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0037  (EPA  ICR  * 
1061.06).  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  'This  includes  the 
time  needed  to  review  instructions; 
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develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are  listed 
in  40  CFR  Part  9  and  48  O’R  Chapter 
15.  Send  comments  on  the  Agency’s 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  Director,  OPPE 
Regulatory  Information  EKvision;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Afiairs,  Office  of 
Management  and  Budget,  725  17th  St., 
N.W..  Washington,  DC  20503,  marked 
“Attention;  Desk  Officer  for  l^A.” 
Include  the  ICR  niunber  in  any 
correspondence. 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
lelaticms,  Phosphate  fertilizers 
production.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  8, 1997. 

Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  60  is  amended  as 
follows: 

PART  60-CAMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  7401, 7411,  7414, 
7416,  7601  and  7602. 

Subpart  X — [Amended] 

2.  In  §60.241,  paragraphs  (a)  and  (d) 
are  revised  to  read  as  follows: 

I60.241  Definitions. 
***** 

(a)  Granular  triple  superphosphate 
storage  facility  means  any  facility  curing 


or  storing  fresh  granular  triple 
superphosphate. 

***** 

(d)  Fresh  granular  triple 
superphosphate  means  granular  triple  - 
superphosphate  produced  within  the 
preceding  72  hours. 

3.  In  §  60.242,  paragraph  (b)  is  added 
to  read  as  follows: 

§  60.242  Standard  for  fluorides. 
***** 

(b)  No  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall  ship 
hesh  granular  triple  superphosphate 
horn  an  affected  facility. 

4.  In  §  60.243,  paragraphs  (b)  and  (c) 
are  revised  and  paragraph  (d)  is  added 
to  read  as  follows; 

§  60.243  Monitoring  of  operations. 
***** 

(b)  The  owner  or  operator  of  any 
granular  triple  superphosphate  storage 
facility  subject  to  the  provisions  of  this 
subpart  shall  maintain  a  daily  record  of 
total  equivalent  PjOs  stored  by 
multiplying  the  percentage  PaOs 
content,  as  determined  by  §  60.244(c)(3), 
times  the  total  mass  of  granular  triple 
superphosphate  stored. 

(c)  The  owner  or  operator  of  any 
granular  triple  superphosphate  storage 
facility  subject  to  the  provisions  of  this 
subpart  shall  install,  calibrate,  maintain, 
and  operate  a  monitoring  device  which 
continuously  measures  and 
permanently  records  the  total  pressiue 
drop  across  any  process  scrubbing 
system.  The  monitoring  device  shall 
have  an  accuracy  of  ±  5  percent  over  its 
operating  range. 

(d)  The  ownw  or  operator  of  any 
granular  triple  superphosphate  storage 
facility  subject  to  the  provisions  of  this 
subpart  shall  develop  for  approval  by 
the  Administrator  a  site-specific 
methodology  including  sufficient 
recordkeeping  for  the  purposes  of 
demonstrating  compliance  with  §  60.242 
(b). 

5.  In  §  60.244,  paragraph  (aK2)  is 
revised  to  read  as  follows: 

§  60.244  Test  methoda  and  procadurea. 

(a)*  *  * 

(2)  Fresh  granular  triple 
superphosphate  is  at  least  six  p)ercent  of 
the  total  amoimt  of  triple 
superphosphate,  or 
***** 

(FR  Doc.  97-9583  Filed  4-14-97;  8:45  ami 
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47  CFR  Part  52  ’ 

[CC  Docket  No.  95-1 16;  FCC  97-74]  ! 

Telephone  Number  Portability  | 

AGENCY:  Federal  Communications  ' 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  First  Memorandum  ^ 

Opinion  and  Order  on  Reconsideration,  \ 

(C3rder)  released  March  11. 1997,  affirms 
and  clarifies  the  Commission’s  rules 
implementing  section  251(b)(2)  of  the 
Commimications  Act  of  1934,  as 
amended,  which  requires  all  LECs  to 
offer  long-term  number  portability  in 
accordance  with  requirements 
prescribed  by  the  Commission  in  the 
First  Report  and  Order,  61  FR  38605 
(July  25, 1996).  The  First  Report  Sr  Order 
also  requires  all  LECs  to  implement 
long-term  niimber  portability  in  the  100 
largest  Metropolitan  Statistical  Areas 
(MSAs)  according  to  a  five-phase 
deployment  schedule  that  commences 
October  1, 1997,  and  concludes 
December  31, 1998.  The  Commission 
herein  concludes,  first,  that  Query  on 
Release  (QOR)  is  not  an  acceptable  long¬ 
term  number  portability  method. 

Second,  the  Commission  extends  the 
completion  deadlines  in  the 
implementation  schedule  for  wireline 
carriers  by  three  months  for  Phase  I  and 
by  45  days  for  Phase  n,  clarifies  the 
requirements  imposed  thereunder, 
concludes  that  LECs  need  only  provide 
number  portability  within  the  100 
largest  MSAs  in  switches  for  which 
another  carrier  has  made  a  specific 
request  for  portability,  and  addresses 
issues  raised  by  rural  LECs  and  certain 
other  parties.  Finally,  the  Commission 
affirms  and  clarifies  its  implementation 
schedule  for  wireless  carriers. 

DATES:  Effective  May  15, 1997. 

Information  collections,  however,  which 
are  subject  to  approval  by  the  Office  of 
Mangraaent  and  Budget  (OMB),  shall 
become  effective  upon  approval  by 
OMB,  but  no  sooner  than  Septem^r  12, 

1997.  A  document  announcing  the 
information  collections  approval  by 
OMB  will  be  published  in  the  Federal 
Register  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeannie  Su,  Attorney,  Common  Carrier 
Bureau,  Policy  and  Program  Planning 
Division,  (202)  418-1580. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Analysis 

This  is  a  summary  of  ffie 
Commission’s  Order  on  Reconsideration 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Rules  and  Regulations 


18281 


adopted  March  6, 1997,  and^leased 
March  11, 1997. 

Synopsis  of  First  Memorandum 
Opinion  and  Order  on  Reconsideration 

Introduction 

1.  On  June  27, 1996,  the  Commission 
adopted  the  First  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
(First  Report  S’  Order),  61  FR  38605 
(July  2.5, 1996),  in  this  docket 
implementing  the  requirement  under 
Section  251(b)  of  the  Communications 
Act  of  1934,  as  amended  (the  Act),  that 
all  local  exchange  carriers  (LECs)  offer, 
“to  the  extent  technically  feasible, 
number  portability  in  accordance  with 
requirements  prescribed  by  the 
Commission.”  47  U.S.C.  251(b).  By  this 
action,  the  Commission  resolves  certain 
petitions  for  reconsideration  or 
clarification  of  the  Commission’s 
number  portability  rules  adopted  in  the 
First  Report  S’  Order.  First,  the 
Commission  concludes  that  Query  on 
Release  (QOR)  is  not  an  acceptable  long¬ 
term  number  portability  method. 

Second,  the  Commission  extends  the 
completion  deadlines  in  the 
implementation  schedule  for  wireline 
carriers  by  three  months  for  Phase  I  and 
by  45  days  for  Phase  n,  clarifies  the 
requirements  imposed  thereunder, 
concludes  that  L£Cs  need  only  provide 
number  portability  within  the  100 
largest  MSAs  in  switches  for  which 
another  carrier  has  made  a  specific 
request  for  portability,  and  addresses 
issues  raised  by  rural  LECs  and  certain 
other  parties.  Finally,  the  Commission 
affirms  and  clarifies  its  implementation 
schedule  for  wireless  carriers. 

Background 

2.  Pursuant  to  the  statutory 
requirement  of  section  251(b),  the  First 
Report  S’  Order  requires  all  LECs  to 
implement  a  long-term  number 
portability  method  in  the  100  largest 
Metropolitan  Statistical  Areas  (MSAs) 
according  to  a  phased  deployment 
schedule  that  commences  October  1, 

1997,  and  concludes  December  31, 

1998.  Thereafter,  in  areas  outside  the 
100  largest  MSAs,  each  LEC  must  make 
long-term  number  portability  available 
within  six  months  after  a  specific 
request  by  another  telecommunications 
carrier.  The  First  Report  S’  Order  aljso 
requires  all  cellular,  broadband  personal 
communications  services  (PCS),  and 
covered  Specialized  Mobile  Radio 
(SMR)  providers  to  be  able  to  deliver 
calls  from  their  networks  to  ported 
numbers  by  December  31, 1998,  and 
requires  cellular,  broadband  PCS,  and 
covered  SMR  providers  to  offer  number 
portability  throughout  their  networks 


and  have  the  capability  to  support¬ 
roaming  nationwide  by  June  30,  1999. 

3.  Ramer  than  choosing  a  particular 
technology  for  the  provision  of  number 
portability,  the  Commission  established 
performance  criteria  that  any  long-term 
number  portability  method  selected  by 
a  LEC  must  meet.  The  Commission 
noted,  however,  that  one  of  the  criteria 
it  adopted  effectively  precludes  carriers 
from  implementing  QOR.  The  First 
Report  S’  Order  further  concludes  that 
long-term  number  portability  should  be 
provided  through  a  system  of  regional 
databases  that  will  be  managed  by  one 
or  more  independent  administrators 
selected  by  the  North  American 
Numbering  Council  (NANC). 

4.  The  First  Report  S’  Order  also 
requires  wireline  LECs,  pending  their 
deployment  of  a  long-term  number 
portability  method,  to  provide  currently 
available  number  portability  measures 
upon  request  by  another 
telecommunications  carrier.  Consistent 
with  Section  251(e)(2)  of  the 
Communications  Act,  the  First  Report  S’ 
Order  sets  forth  principles  that  ensure 
that  the  costs  of  currently  available 
measures  are  borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis,  and  permits 
states  to  utilize  various  cost  recovery 
mechanisms,  so  long  as  they  are 
consistent  with  these  statutory 
requirements  and  the  Commission’s 
principles.  The  Commission  also 
concurrently  adopted  a  Further  Notice 
of  Proposed  Rulemaking  (Further 
NPRM).  61  FR  38687  (July  25, 1996), 
seeking  comment  on  cost  recovery  for 
long-term  munber  portability. 

Discuaaion 

Issues  Relating  to  Long-Term  Number 
Portability  Methods 

Performance  Criteria 

5.  Criterion  Four.  The  Commission 
concludes  that  criterion  four  should  be 
removed  from  the  list  of  minimum 
performance  criteria  required  for 
number  portability,  because  all 
interconnected  carriers  are  likely  to  rely 
upon  each  other’s  networks  to  some 
extent  to  process  and  route  calls  in  a 
market  in  which  a  long-term  number 
portabibty  method  has  been  deployed. 
For  example,  under  both  Location 
Routing  Number  (LRN)  and  Query  on 
Release  (QOR),  the  competitive  LEC 
may  be  dependent  upon  facilities 
provided  by  the  original  service 
provider  for  the  proper  routing  of  all 
ported  calls,  because  the  original  service 
provider  is  the  entity  that  launches  a 
query  to  the  number  portability  database 
to  obtain  the  location  routing  number 
for  the  dialed  number.  Furthermore,  the 


Commission  finds  no  basis  in  the  record 
for  drawing  a  principled  distinction 
between  permissible  and  impermissible 
levels  of  reliance  on  the  original  service 
provider’s  network.  For  the.se  reasons, 
the  Commission  finds  that  criterion 
four — which  requires  that  any  number 
portability  method  may  not  “require 
telecommunications  carriers  to  rely  on 
databases,  other  network  facilities,  or 
services  provided  by  other 
telecommunications  carriers  in  order  to 
route  calls  to  the  proper  termination 
point” — is,  from  a  practical  perspective, 
unworkable.  Moreover,  many  of  the 
Commission’s  concerns  about  reliance 
on  a  competitor’s  network  [e.g.,  the 
possibility  of  service  degradation  and 
call  blocking)  are  addressed  by  criterion 
six.  Thus,  criterion  four  does  not  appear 
to  be  necessary  in  order  to  implement 
the  statutory  definition  of  number 
portability.  In  light  of  the  Commission’s 
decision  to  eliminate  criterion  four,  the 
Commission  concludes  that  AirTouch’s 
requested  clarification  of  criterion  four 
is  moot. 

6.  Criterion  Six.  With  respect  to 
criterion  six,  the  Commission  affirms  its 
conclusion  in  the  First  Report  S’  Order 
that  any  long-term  number  portability 
method  must  not  result  in  any 
degradation  of  service  quality  or 
network  reliability  when  customers 
switch  carriers.  The  Commission.further 
concludes,  based  on  the  record  in  this 
proceeding,  that  criterion  six  prohibits 
the  use  of  QOR  as  a  long-term  number 
portability  method.  The  Commission 
agrees  with  the  commenters,  primarily 
potential  new  providers  of  local 
exchange  services  (also  referred  to  as 
“competitive  LECs”),  that:  (1)  QOR 
results  in  degradation  of  service  by 
imposing  post-dial  delay  only  on  calls 
ported  to  new  carriers;  (2)  if  network 
reliability  problems  were  to  arise  as  a 
result  of  C^R,  those  problems  would 
disproportionately  afiect  customers  who 
pbrt  their  numbers;  and  (3)  QQR  should 
not  be  permitted  on  an  intranetwork 
basis,  because  it  is  not  “competitively 
neutral.”  The  Commission  discusses 
each  of  these  conclusions  in  more  detail 
below. 

Service  Degradation 

7.  After  considering  petitioners’ 
arguments  and  concerns,  the 
Commission  affirms  its  conclusion  in 
the  First  Report  S  Order  that,  in 
accordance  with  criterion  six,  a  long¬ 
term  number  portability  method  may 
not  cause  customers  to  experience  “a 
greater  dialing  delay  or  call  set  up  time” 
as  compared  to  when  the  customer  was 
with  the  original  carrier.  Criterion  six' 
implements  the  statutory  requirement 
that  consumers  be  able  to  retain  their 
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numbers  “without  impairment  of 
quality,  reliability,  or  convenience  when 
switc^g  from  one  telecommunications 
carrier  to  another.” 

8.  At  the  outset,  the  Commission 
agrees  with  AT&T  and  Time  Warner  that 
the  time  it  takes  to  receive  a  call  is  an 
important  factor  for  many  subscribers, 
particularly  businesses  that  receive  and 

nond  to  a  large  numbm-  of  calls  on  a 
y  basis.  If  the  party  making  a  call  to 
a  business  experiences  additional  delay 
because  that  business  has  switched 
carriers,  that  delay  may  negatively 
impact  how  the  business  is  perceived, 
which,  in  turn,  could  dissuade  the 
business  from  switching  carriers  in  the 
first  place.  Therefore,  the  Commission 
clarifies  that  performance  criterion  six 
requires  that  calls  to  customers  who 
change  carriers  (not  just  calls  from 
customers  who  change  carriers)  must 
not  take  longer  to  complete  merely 
because  the  customer  has  switched  local 
service  providers.  In  order  to  implement 
the  statutory  requimrnent  that 
consumers  should  be  able  to  change 
carriers  and  retain  their  original  phcme 
munber  without  impairment  of  quality, 
reliability,  or  convenience,  the 
Commission  concludes  that  any  post¬ 
dial  delay  imp<Med  by  a  munber 
portability  method  should  be  roughly 
equivalent  for  all  consumers,  wh^er 
they  are  calling  to  or  from  a  ported  or 
a  non^rted  number. 

9.  The  Commission  further  concludes 
that  consumers  that  switch 
telecommunications  carriers  and  retain 
their  munbers  would  experience 
“impairment  of  quality”  if  QOR  were  . 
used,  because  the  post-dial  delay 
imposed  by  QOR  is  not  equivalent  for 
all  consiunoe.  Under  QOR,  calls  that 
are  placed  to  ported  munbers  must 
undergo  a  series  of  signalling  and 
routing  steps  that  result  in  longer  post¬ 
dial  delay  than  occurs  for  calls  that  are 
placed  to  non-ported  numbers.  No  party 
disputes  that  QOR  causes  additional 
post-dial  delay.  There  is  disagreement, 
however,  over  the  appropriate  baseline 
for  comparison.  Proponents  of  QOR 
erroneously  focus  on  the  post-dial  delay 
of  alternative  number  portability 
technologies,  comparing  the 
incremental  post-dial  delay  associated 
with  a  call  to  a  ported  munber  using 
LRN  with  that  of  a  call  to  a  ported 
number  using  QOR.  That  is  not  the 
statutory  standard.  The  Commission 
agrees  with  AT&T  and  MQ  that  the 
proper  comparison  for  incremental  post¬ 
dial  delay  is  the  difierence  in  delay 
between  calls  placed  to  ported  numbers 
and  calls  plac^  to  non-ported  munbers, 
because  t^t  is  the  delay  that  ocous 
“when  switching  from  one 
telecommunications  carrier  to  another.” 


According  to  die  most  conservative 
estimates,  calls  to  ported  numbers  from 
a  network  that  uses  QOR  would 
experience  an  additional  post-dial  delay 
of  approximately  1.3  seconds  as 
compared  to  calls  placed  to  non-ported 
nvunbers.  Because  the  Commission  finds 
that  post-dial  delay  of  1.3  seconds  is 
significant,  it  concludes  that  QOR 
violates  the  statutory  definition  of 
number  portability  and  criterion  six.  By 
contrast,  under  LRN,  there  is  no 
differential  between  ported  and  non- 
ported  calls;  for  all  cdls,  it  takes  the 
same  amount  of  time  to  query  the 
database  for  appropriate  routing 
instructions.  LRN  therefore  does  not 
impair  service  quality  when  a  ciistomer 
changes  carriers.  Accordingly,  the 
Commission  concludes  that  IRN  is 
consistent  with  the  statutory  definition 
of  number  portability  and  performance 
criterion  six. 

10.  The  Commission  also  rejects 
petitioners’  argument  that  some  degree 
of  added  post-dial  delay  should  be 
acceptable,  provided  that  it  is  not 
“perceptible”  to  the  public.  First,  the 
Commission  agrees  with  AT&T  that  the 
studies  submitted  by  petitioners  fail  to 
demonstrate  that  1.3  seconds  of  post¬ 
dial  delay  is  imperceptible  to  the  public. 
Second,  the  Commission  agrees  with 
those  parties  that  contend  &at,  even  if 
the  additional  post-dial  delay  were 
imperceptible  to  the  caller,  QOR  could 
adversely  affect  competitors,  because 
the  incumbent  LEC  could  truthfully 
advertise  the  fact  that  calls  to  customers 
that  remain  on  the  incumbent  LEC’s 
network  are  completed  more  qmckly 
than  calls  to  customers  that  switch  to  a 
competitor’s  network.  MQ  points  out 
that  this  could  create  a  marketplace 
perception  that  competitive  LECs  are 
operating  inferior  networks,  which 
could  harm  competition.  In  response, 
six  inounbent  LECs  have  voluntarily 
committed  not  to  mention  the  call  set¬ 
up  time  differences  between  IRN  and 
QOR  in  their  advertising  materials.  As 
AT&T  and  MQ  point  out,  however,  the 
incumbent  LECs’  voluntary  commitment 
is  limited  to  “advertising  materials.” 
and  therefore  does  not  preclude  them 
from  mentioning  call  set  up  in  all  other 
aspects  of  their  marketing,  such  as 
direct  sales  and  telemarketing,  news 
releases,  studies  commenced  to  compare 
competitors’  service  performance,  and 
editorials.  Furthermore,  because  only 
six  incumbent  LECs  signed  the  letter, 
the  Commission  has  no  basis  on  which 
to  conclude  that  qll  incumbent  LECs 
will  refimn  from  lising  the  differences  in 
call  set-up  time  to  iiifl^ence 
marketplace  perceptions  and  inhibit 
competition.  Thus,  the  Commission 


declines  to  designate  a  threshold  below 
which  added  post-dial  delay  is 
permissible.  Moreover,  given  the 
Commission’s  concerns  about  these 


marketplace  perceptions,  the 
Commission  finds  U  S  West’s  suggestion 
that  the  Commission  survey  consumers 
to  ascertain  whether  they  can  perceive 
the  post-dial  delay  associated  with  QOR 
to  be  uxmecessary. 


Network  Reliability 

11.  QQR.  As  discussed  above, 
criterion  six  requires  that  no  long-term 
number  portability  method  may  result 
in  “any  demdation  of  service  quality  or 
network  re^hility  when  customers 
switch  carriers.”  The  Commission 
agrees  with  the  opponents  of  QOR  that 
technical  concerns  raised  by  QOR  are 
more  likely  to  impact  ported  numbers 
adversely  than  non-ported  numbers.  For 
example,  QOR  reqiiires  fewer  SS7  links 
to  the  number  portability  database  than 
LRN  because  of  the  lower  number  of 

aueries  to  support.  There  is  a  risk, 
lerefore,  that  an  SS7  network 
engineered  to  accommodate  a  lower 
traffic  level  would  not  be  able  to  handle 
an  unexpected  sharp  increase  in  the 
munber  of  calls  to  ported  nvunbers. 

Such  increases  covild  occur  in  response 
to  advertising  or  promotions  by 
competitive  LECs  with  ported  numbers. 
Difficulties  in  querying  the  database 
may  result  in  call  blov^ge  (i.e.,  lost  or 
incomplete  calls)  and  increased  post¬ 
dial  delay,  but  only  on  calls  to  ported 
numbers.  The  Commission  also  notes 
that  the  apparent  advantage  of  QOR  in 
requiring  fewer  queries  to  the  database 
is  offset  by  the  fact  that  it  will  require 
at  least  two  additional  signalling 
messages  for  each  call  to  a  port^ 
number  before  routing  instructions  are 
obtained.  This  additional  load  on  the 
signalling  network  creates  the  potential 
for  reliability  problems  for  ported  calls. 
The  Commission  concludes  that 
network  reliability  concerns  posed  by 
QOR  violate  criterion  six  and  the 
statutory  definition  of  munber 
portability  because,  if  any  network 
problems  arise  as  a  result  of  QOR>  they 
would  disproportionately  affect 
consvuners  who  port  their  nvunbers. 

12.  IHN.  As  a  related  matter, 
proponents  of  QOR  assert  that 
deployment  of  LRN  is  more  likely  to 
result  in  network  failiue  than  if  carriers 
are  permitted  to  use  the  QOR 
enhancement  to  LRN.  Although  the 
proponents  of  QOR  do  not  firtme  their 
arguments  in  terms  of  the  performance 
criteria  the  Commission  adopted  in  the 
First  Report  &  Order,  the  thrust  of  their 
argument  appears  to  fall  within  the 
scope  of  criterion  five,  which  requires 
that  no  munber  portability  method 
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should  result  in  “unreasonable 
degradation  in  service  quality  or 
network  reliability  when  implemented.” 

13.  The  Commission  also  concludes 
that  petitioners  have  not  demonstrated 
that  LRN  fails  to  meet  criterion  five. 
Although  the  initial  deployment  of  any 
new  tedmology  may  pose  some  risk  to 
the  network,  the  Commission  is  not 
persuaded  that  deployment  of  LRN  will 
result  in  unreasonable  degradation  of 
network  reliability  when  deployed 
under  the  revised  schedule  adopted  in  . 
this  First  Reconsideration  Order. 

Indeed,  petitioners’  concerns  about 
LRN’s  impact  on  network  reliability  are 
^mitigated  by  a  number  of  factors.  First, 
as  the  Commission  noted  previously, 
LRN  has  been  examined  extensively  by 
a  number  of  state  commissions  and 
industry  workshops,  and  had  been 
selected  for  deployment  by  at  least  six 
states  prior  to  the  adoption  of  the  First 
Report  &■  Order.  Second,  the 
Commission  provided  in  the  First 
Report  S’  Order  for  a  field  test  of  LRN 
in  the  Chicago  MSA  (Chicago  trial), 
which  should  help  to  protect  against 
network  reliability  problems.  If 
technical  problems  with  LRN  arise  with 
respect  to  the  Chicago  trial,  the 
Commission  can  take  appropriate  action 
at  that  time.  Third,  as  discussed  in  more 
detail  below,  the  Commission  is 
extending  the  implementation  schedule 
for  Phase  I  to  allow  carriers  additional 
time  to  test  number  portability  in  a  live 
environment,  and  to  take  appropriate 
steps  to  safeguard  network  reliability. 
Ind^d,  the  Bellcore  study  submitted  by 
SBC  supports  the  Commission’s 
conclusion  that  additional  time  for 
testing,  integration,  and  soaking  (limited 
use  of  the  software  in  a  live 
environment  for  a  leqgth  of  time 
sufficient  to  find  initial  defects)  will 
help  to  reduce  the  probability  of 
network  failure.  Fourth,  as  the 
Commission  clarifies  below,  its 
implementation  schedule  does  not 
require  a  flashcut  implementation  on 
October  1, 1997,  for  those  MSAs  in  the 
first  phase  of  the  deployment  schedule. 
Rather,  number  portability  may  be 
implemented  gradually  throughout  the 
initial  phase,  provided  that 
implementation  in  the  designated 
markets  is  completed  by  the  end  Of  that 
phase. 

Intranetwork  Use  of  QQR 

14.  Incumbent  LECs  ask  the 
Commission  to  permit  them  to  use  QQR 
on  all  calls  that  originate  on  their 
network  and  are  placed  to  numbers  that 
originally  were  assigned  to  one  of  their 
end  offices  (i.e.,  calls  “within  their  own 
network”  or  “intranrtwork  calls’').  The 
Commission  concludes  that  their 


request  is  misleading  insofar  as  it 
implies  that  only  calls  to  and  firom  their 
own  customers  would  be  affected.  In 
fact,  calls  that  are  placed  to  numbers 
that  have  been  ported  would  require  a 
query  to  the  number  portability  database 
after  the  originating  switch  is  notified 
by  the  terminating  switch  in  the 
incumbent  LEC’s  service  area  that  the 
called  number  has  been  ported.  'The 
Commission  agrees  with  MQ  that,  as 
customers  subscribe  to  alternative 
carriers,  the  only  calls  that  will  remain 
“within”  the  incumbent  LEC’s  network 
will  be  calls  from  one  of  the  incumbent 
LEC’s  customers  to  another.  As 
discussed  above,  however,  the  call  to 
the  ported  number  would  experience 
Increased  post-dial  delay  berause  of  the 
additional  signalling  and  routing 
preparations  required  by  QQR.  Such 
disparity  in  treatment  between  ported 
and  non-ported  numbers  violates 
criterion  six  and  the  statutory  definition 
of  number  portability. 

Public  Interest  Considerations 
Overview 

15.  Petitioners  further  assert  that, 
regardless  of  the  Commission’s 
performance  criteria,  incumbent  LECs 
should  not  be  prohibited  finm  using 
QQR  as  a  number  portability  method, 
because  deployment  of  QOR  serves  the 
public  interest.  First,  they  claim  that 
QOR  will  result  in  signific^t  cost 
savings.  Second,  they  claim  that 
permitting  incumbent  LECs  to  use  QOR 
will  make  it  easier  for  them  to  meet  the 
Commission’s  implementation 
schedule. 

16.  As  an  initial  matter,  the 
Commission  ^sagrees  with  the 
petitioners’  premise  that  LECs  should  be 
permitted  to  implement  QOR  regardless 
of  the  performance  criteria,  if  the 
Commission  determines  that  QQR 
serves  the  public  interest.  As  stated 
above,  the  Commission  concludes  that 
QQR  violates  criterion  six,  which  is 
required  by  the  statute.  Thus,  the 
Commission  is  not  at  liberty  to  apply  a 
public  interest  analysis  that  could  result 
in  an  abrogation  of  the  statutory 
mandate.  Nevertheless,  because  the 
parties  raised  public  interest  concerns, 
the  Commission  addresses  them  in 
order  to  establish  that  its  deciuon  to 
prohibit  QOR  is  not  contrary  to  the 
public  interest. 

17.  Discussion.  As  most  carriers 
recognize,  LRN  is  the  more  economical 
way  to  provide  long  term  numbor 
portability  once  ported  numbers  for  a 
given  switch  reach  a  certain  level, 
although  the  point  at  which  it  becomes 
more  cost-effective  to  use  LRN  rather 
than  QOR  remains  in  dispute.  From  an 


economic  perspective,  the  question  is 
whether  the  present  discounted  value  of 
the  cost  of  initially  deploying  LRN  is 
less  than  the  present  discoimted  value 
of  the  cost  of  deploying  QQR  initially 
and  LRN  at  some  later  date.  Proponents 
of  QOR  contend  that  the  use  of  &e  QQR 
enhancement  to  LRN  would  result  in 
real  cost  savings,  not  just  a  short-term 
deferral  of  expenses,  because  the 
number  of  ported  calls  in  some  areas 
will  never  reach  the  level  where  it  is 
more  cost  effective  to  disable  QOR  and 
complete  the  build-out  necessary  to 
support  LRN.  The  Commission 
concludes,  however,  that  the  statutory 
scheme  that  Congress  has  put  in  place 
should,  over  time,  result  in  vigorous 
facilities-based  competition  in  most 
areas,  and  therefore  LRN  will  be  the 
most  economical  long-term  solution. 
Thus,  deploying  QQR  would  most  likely 
result  in  short-term  cost  savings,  not 
overall  cost  savings.  In  fact,  at  least  one 
incumbent  LEC,  Ameritech,  has  already 
decided  that  it  is  beneficial  to  deploy 
LRN  firom  the  outset,  rather  than 
converting  from  QOR  to  LRN  at  some 
later  date.  Even  if  facilities-based 
competition  does  not  develop  in  the 
immediate  future,  however,  the 
Commission  concludes  that  the  harm 
that  QQR  imposes  on  competitors 
outweighs  the  benefit  of  allowing 
incmnbent  LECs  to  defer  the  cost  of 
implementing  a  superior  long-term 
number  portability  solution. 

18.  Moreover,  the  Commission  is  not 
convinced  that  the  incumbent  LEC’s 
estimates  of  the  short-term  savings 
associated  with  QOR  are  reliahle.  The 
Commission  is  particularly  concerned 
by  the  fact  that  the  cost  savings 
estimates  submitted  by  inciimbent  LECs 
have  varied  significantly  over  the  course 
of  this  procee^ng.  In  some  cases, 
estimates  from  the  same'carrier  have 
changed  by  100  percent  or  more. 
Further,  the  changed  estimates  have  not 
moved  in  the  same  direction;  some  . 
carriers’  estimates  of  the  cost  savings 
increased  drastically  and  other  carriers’ 
estimates  decreased  equally  drastically. 
While  the  Commission  recognizes  that 
carriers  have  worked  over  time  to  refine 
their  projections,  the  wide  variation  in 
the  estimates  submitted  by  individual 
carriers  at  different  points  in  this 
proceeding  raises  questions  about  the 
reliability  of  these  estimates. 
Furthermore,  the  fact  that  some  carriers 
have  not  explained  the  basis  for  the 
assumptions  underlying  their  estimates 
precludes  the  Commission  firom 
conducting  an  independent  evaluation 
of  the  reasonableness  and  reliability  of 
their  projected  cost  savings  end. 
consequently,  limits  the  weight  the 
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Conunission  can  reasonably  assign  to 
those  estimates. 

19.  In  addition,  MCI  alleges  that  the 
cost  savings  that  would  be  realized  by 
permitting  the  deployment  of  QOR  are 
far  less  than  the  estimated  $54  million 
to  $136.3  million  in  annual  savings 
alleged  by  individual  incumbent  LECs. 
The  LECs  collectively  estimate  they 
would  save  between  $624  and  $649 
million  if  permitted  to  use  QOR.  MCI 
has  provided  figures  indicating  that  the 
LECs  collectively  would  save  only  $50 
million,  but  that  figure  only  includes 
estimated  savings  for  four  out  of  the 
seven  carriers.  MQ  was  unable  to 
estimate  cost  savings  for  three  carriers 
due  to  insufficient  information  in  the 
record.  For  three  of  the  carriers  for 
which  MCI  was  able  to  provide 
estimates,  however,  these  estimates 
ranged  firom  20%  to  23%  of  the 
corresponding  LEC  figure.  For  the  fourth 
carrier,  MQ  argued  that  QOR  actually 
would  cost  more  than  LRN. 

20.  MjQ’s  calculation  of  the  asserted 
cost  savings  associated  with  QOR 
challenges  a  key  assumption  underlying 
the  incumbent  LECs’  estimates. 
Specifically.  MQ  claims  that  the  LECs 
substantially  underestimate  the  number 
of  transactions  (i.e.,  queries]  per  second 
(tps)  that  an  SCP  pair  can  perform  and, 
consequently,  their-estimate  of  the 
number  of  SCF  pairs  that  must  be 
deployed  to  provide  LRN  is  overstated. 
AT&T  also  alleges  that  the  incumbent 
LECs’  savings  estimates  do  not  take  into 
accoimt  offsetting  increases  in 
additional  switching  fediities  costs  that 
would  be  required  for  QQR.  MCI  and 
AT&T  further  contend  that  the 
incumbent  LECs’  estimates  of  the 
relative  costs  of  deploying  LRN  and 
QQR  must  be  adjusted  downward  to 
account  for  revenues  that  they  will 
receive  to  perform  database  queries  at 
the  request  of  rural  and  other  LECs  that 
do  not  have  the  capability  to  perform 
such  queries  themselves.  Although 
incumbent  LECs  would  obtain  such 
revenues  with  both  the  LRN  and  QOR 
methodologies,  the  revenue  stream  is 
likely  to  be  significantly  greater  with 
LRN  because  the  number  of  database 
queries  is  likely  to  be  much  greater. 
Indeed,  Pacific,  a  proponent  of  QOR, 
acknowledges  that  its  estimate  of  the 
cost  savings  associated  with  QOR  would 
be  reduced  by  as  much  as  $18  million 
if  such  revenues  were  included  in  the 
estimate.  In  view  of  the  significant 
changes  in  the  estimates  of  the  cost 
savings  associated  with  QOR  submitted 
by  in^vidual  incumbent  LECs  over  the 
past  months,  a  lack  of  data  explaining 
many  of  the  assumptions  underlying 
their  estimates,  and  the  questions  raised 
by  MQ  and  A’T&T  with  respect  to 


specific  aspects  of  the  estimates,  the 
Commission  finds,  on  balance,  that  the 
incumbent  LECs  have  not  substantiated 
their  claim  that  deployment  of  QOR  will 
produce  significant  cost  savings. 

21.  Moreover,  a  recent  submission  by 
Illuminet,  a  provider  of  SS7,  database, 
and  other  services  to  independent  LECs 
and  other  entities,  casts  doubt  on  the 
reasonableness  of  one  of  the  most  basic 
assumptions  underlying  the  incumbent 
LECs’  estimates  of  the  relative  costs  of 
QOR  and  LRN.  Incumbent  LEC 
estimates  assiune  that  the  LEC  number 
portability  architecture  will  be  deployed 
throiigh  a  network  of  SCPs,  and  that  a 
major  cost  driver  of  LRN  is  the  number 
of  SCPs  needed  to  handle  increased 
traffic  volumes.  On  the  other  hand, 
Illuminet  advocates  using  an  STP-based 
architecture,  in  which  call  routing 
information  from  the  regional  database 
is”  transferred  to  a  carrier’s  STP  instead 
of  an  SCP,  and  the  SCP  is  not  involved 
in  processing  the  number  portability 
query.  Illuminet  asserts  that  STPs  are 
designed  specifically  to  do  ten-digit 
translations  such  as  LRN  query 
processing  and  can  process  number 
portability  queries  at  a  much  faster  rate 
than  SCPs.  In  contrast,  SCPs  are 
designed  to  support  multiple  call 
processing  applications  and  process 
significantly  fewer  queries  per  second. 
Carriers  using  an  STP-based 
architecture,  therefore,  would  need  to 
purchase  and  install  a  relatively  smaller 
number  of  STPs  instead  of  the  larger 
number  of  SCPs  alleged  by  the  LECe, 
and  would  not  need  to  purchase  and 
install  additional  SS7  links  between  the 
SCPs  and  STPs.  Thus,  according  to 
Illuminet,  use  of  an  STP-based 
architecture  would  reduce  dramatically 
the  cost  of  LRN.  In  response.  Pacific 
acknowledges  that  a  combined  STP-SCP 
approach  may  reduce  some  costs,  but 
that  expenses  related  to  upgrading 
switch  processors,  links,  and  existing 
STPs  will  still  be  substantial.  Although 
the  Commission  acknowledges  that 
carriers  deploying  LRN  will  incur  costs 
other  than  those  associated  with  SCPs, 
the  Commission  agrees  with  Illuminet 
that  an  STP-based  approach  should 
reduce  the  relative  cost  difierential 
between  LRN  and  QOR. 

Conclusion 

22.  Congress  recognized  that  there  are 
costs  associated  with  the 
implementation  of  local  number 
portability.  Although  carriers  may 
realize  some  short-term  cost  savings  if 
permitted  to  use  QOR  instead  of  LRN, 
the  exact  amount  of  savings  fix>m 
utilizing  QOR  is  unclear.  Even  if  the 
cost  savings  figures  submitted  by  the 
LECs  were  correct,  the  Commission 


believes  that  the  benefits  to  consumers 
of  such  savings  do  not  outweigh  the 
harm  that  QOR  would  impose  on 
competitive  LECs,  the  cost  of  disrupting 
state  efforts  to  implement  LRN,  or  any 
delay  in  implementation  that  might 
result  from  such  disruption.  Thus,  the 
CcHnmission  concludes  that  permitting 
carriers  to  deploy  QOR  as  a  long-term 
number  portability  method  does  not 
serve  the  public  interest. 

Implementation  Schedule  for  Wireline 
Carriers 

Background 

23.  In  the  First  Report  Order,  the 
Commission  required  local  exchange 
carriers  operating  in  the  100  largest 
MSAs  to  offer  long-term  service 
provider  portability,  according  to  a 
phased  deployment  schedule 
commencing  on  October  1, 1997,  and 
concluding  on  December  31, 1998.  The 
Commission  required  deployment  in 
one  specified  MSA  in  each  of  the  seven 
BOC  regions  by  the  end  of  fourth  quarter 
1997  (“Phase  I”),  16  additional  specified 
MSAs  by  the  end  of  first  quarter  1998 
(“Phase  II’’),  22  additional  specified 
MSAs  by  the  end  of  second  quarter  1998 
(“Phase  ni’’).  25  additional  specified 
MSAs  by  the  end  of  third  quarter  1998 
(“Phase  IV’’),  and  30  additional 
specified  MSAs  by  the  end  of  fourth 
quarter  1998  (“Phase  V’’).  The 
Commission  noted  that,  in  establishing 
the  deployment  schedule,  it  relied  upon 
representations  of  switch  vendors 
regarding  the  dates  by  which  the 
necessary  switching  software  will  be 
generally  available  for  deployment.  In 
particular,  vendors  estimated  that  they 
could  begin  to  make  software  for  at  least 
one  long-term  number  portability 
method  generally  available  for 
deployment  by  carriers  around  mid- 
1997.  In  addition,  a  carrier  may  file  a 
specific  request  for  number  portability 
beginning  January  1, 1999,  for  areas 
outside  tlie  100  largest  MSAs,  and  each 
IJEC  must  make  long-term  number 
portability  available  in  that  MSA  within 
six  months  after  the  specific  request. 

The  Commission  also  directed  the 
carriers  that  are  members  of  the  Illinois 
Commerce  Commission  Local  Number 
Portability  Workshop  (ICC  Workshop)  to 
conduct  in  the  Cfricago  MSA. 
concluding  no  later  than  August  31, 
1997,  a  field  test  of  LRN  or  another 
technically  feasible  long-term  number 
portability  method  that  comports  vdth 
the  performance  criteria.  The 
Commission  noted  that  section  251(f)(2) 
of  the  Act  permits  a  LEC  With  fewer 
than  two  percent  of  the  covmtry’s  total 
installed  subscriber  lines  to  petition  a 
state  commission  for  suspension  or 
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modification  of  the  interconnection 
requirements  of  sections  251  (b)  and  (c). 

24.  The  Commission  delegated  to  the 
Chief,  Common  Carrier  Bureau,  the 
authority  to  monitor  the  progress  of 
LECs  implementing  number  portability, 
and  to  direct  carriers  to  take  any  actions 
necessary  to  ensure  compliance  with  its 
deployment  schedule.  The  Commission 
also  delegated  to  the  Chief,  Common 
Carrier  Bureau,  the  authority  to  waive  or 
stay  any  of  the  dates  in  the 
implementation  schedule,  for  a  period 
not  to  exceed  nine  months  (i.e..  no  later 
than  September  30, 1999,  for  the  MSAs 
in  Phase  V  of  the  deployment  schedule), 
as  is  necessary  to  ensure  the  efficient 
development  of  number  portability.  In 
the  event  a  carrier  is  unable  to  meet  the 
Conunission’s  deadlines  for 
implementing  a  long-term  number 
portability  method,  it  may  file  with  the 
Commission,  at  least  60  days  in  advance 
of  the  implementation  deadline,  a 
petition  to  extend  the  time  by  which 
implementation  of  long-term  number 
portability  in  its  network  will  be 
completed.  The  Commission 
emphasized,  however,  that  carriers  are 
expected  to  meet  the  prescribed 
deadlines,  and  a  carrier  seeking  relief 
must  present  extraordinary 
^  circvunstances  beyond  its  control  in 
order  to  obtain  an  extension  of  time. 

The  Commission  required  a  carrier 
seeking  such  relief  to  demonstrate 
through  substantial,  credible  evidence 
the  b^is  for  its  ccmtention  that  it  is 
imable  to  comply  with  the  deployment 
schedule. 

Deployment  Only  in  Requested 
Switches 

25.  Discussion.  The  Commission 
agrees  with  the  majority  of  the  parties 
commenting  on  this  issue  that  it  is 
reasonable  to  focus  initial  efforts  in 
implementing  number  portability  in 
areas  where  competing  carriers  plan  to 
enter.  This  approach  will  permit  LECs 
to  target  their  resources  where  niunber 
portability  is  needed  and  avoid 
expenditures  in  areas  within  an  MSA  in 
wffich  competitors  are  not  currently 
interested.  The  Conunission  further 
agrees  that  such  a  procedure  will  foster 
efficient  deployment,  network  planning, 
and  testing,  reduce  costs,  and  lessen 
demands  on  software  vendors. 
Moreover,  the  Commission  believes  that 
limiting  deployment  to  switches  in 
which  a  competitor  expresses  interest  in 
number  portability  will  address  the 
concerns  of  smaller  and  rural  LECs  with 
end  offices  within  the  100  largest  MSAs 
that  they  may  have  to  upgrade  their 
networl^  at  significant  exp>ense  even  if 
no  competitors  desire  portability. 
Limiting  deployment  to  switches  in 


which  a  competitor  expresses  interest  in 
deployment  will  be  consistent  to  a  large 
extent  with  procedures  suggested  by 
Ameritech  and  BellSouth  and  already 
considered  by  several  state 
commissions,  as  well  as  the 
Commission’s  past  practice  in 
implementing  conversion  to  equal 
access  for  independent  telephone 
companies. 

26.  The  Conunission  therefore 
concludes  that  LECs  need  only  provide 
number  portability  within  the  100 
largest  MSAs  in  switches  for  which 
another  carrier  has  made  a  specific 
request  for  the  provision  of  portability. 
The  Conunission  leaves  it  to  the 
industry  and  to  state  commissions  to 
determine  the  most  efficient  procedure 
for  identifying  those  switches  in  which 
carriers  have  expressed  interest  and 
which  will  be  deployed  with  number 
portability  according  to  the  original 
deployment  schedule  for  the  100  largest 
MSAs.  The  Conunission  finds,  however, 
that  any  procedvue  to  identify  and 
request  switches  for  deployment  of 
number  portability  must  comply  with 
certain  minimum  criteria  to  ensure  that 
minimal  burden  is  imposed  upon 
carriers  requesting  deployment  in 
particular  switches,  and  that  carriers 
that  receive  requests  for  deployment  in 
their  switches  have  adequate  time  to 
fulfill  the  requests.  As  explained  below, 
the  Conunission  requires  that:  (1)  Any 
wireline  carrier  that  is  certified,  or  has 
applied  for  certification,  to  provide  local 
exchange  service  in  the  relevant  state,  or 
any  licensed  CMRS  provider,  must  be 
allowed  to  make  a  request  for 
deployment;  (2)  request^  for  deployment 
must  be  submitted  at  least  nine  months 
before  the  deadline  in  the  Conunission’s 
deployment  schedule  for  that  MSA;  (3) 
carriers  must  make  available  lists  of 
their  switches  for  which  deployment 
has  and  has  not  been  requested;  and  (4) 
additional  switches  must  be  deployed 
upon  request  within  the  time  fi^es 
described  below. 

27.  First,  any  wireline  carrier  that  is 
certified  (or  has  applied  for 
certification)  to  provide  local  exchange 
service  in  a  state,  or  any  licensed  CMRS 
provider,  must  be  given  a  reasonable 
opportunity  to  make  a  specific  request 
for  deployment  of  munl^r  portability  in 
any  particular  switch  located  in  the 
MSAs  in  that  state  designated  in  the 
First  Report  S'  Order.  According  to  the 
Act.  any  carrier  that  desires  munber 
portability  from  a  LEC  must  be  able  to 
obtain  portability,  in  accordance  with 
the  requirements  established  by  the 
Commission.  47  U.S.C.  251(b)(2).  A  state 
commission,  however,  may  review 
whether  the  requests  made  by  a  carrier 
are  imreasonable,  given  the  state 


commission’s  knowledge  of  that 
carrier’s  plans  to  enter  die  state.  Based 
on  the  limited  information  available  to 
the  Commission  at  this  time,  the  states 
that  are  reviewing  seemingly 
unreasonable  requests  appear  to  be 
acting  in  good  faith  to  accommodate 
carriers’  interests  in  munber  portability 
capabilities.  If  the  Commission  receives 
evidence  in  the  future  that  states  are 
imreasonably  limiting  deployment,  then 
it  can  revisit  this  issue  at  that  time. 

28.  Second,  a  carrier  must  make  its 
specific  requests  for  deployment  of 
munber  portability  in  particular 
switches  at  least  nine  mondis  before  the 
deadline  for  completion  of 
implementation  of  number  pcvtability  in 
that  MSA.  The  Commission  concludes 
that  this  deadline  will  enable  a  LEC  to 
plan  ahead  for  the  deployment  of 
munber  portability  in  multiple  switches 
in  a  given  MSA  '^e  Commission 
encourages  carriers  to  make  such 
requests  earlier  than  the  nine-month 
deadline  to  give  the  LEC  that  operates 
the  switch  in  which  portability  is 
requested  more  time  to  implement 
number  portability  capabiUties.  In 
addition,  carriers  may  agree  among 
themselves,  or  state  commissions  may 
require  carriers,  to  comply  with  a 
deadline  for  submitting  requests  that  is 
more  than  nine  months  prior  to  the 
implementation  deadline. 

29.  The  Commission  encourages 
carriers,  before  requests  for  deployment 
are  submitted,  to  seek  to  reach  a 
consensus  on  the  particular  switches 
that  initially  will  be  deployed  with 
munber  portability.  The  Commission 
notes,  moreover,  that  the  state 
commission  may  decide,  or  carriers 
affected  in  the  state  may  agree,  that  it 
would  be  preferable  for  the  state 
commission  to  aggregate  the  requests  to 
produce  a  master  list  of  requested 
SMdtches.  In  addition,  the  Commission 
concludes  that  carriers  may  negotiate 
private  agreements  specifying  that  a 
carrier  will  not  request  that  certain 
switches  be  deployed  according  to  the 
Commission’s  schediile  if  the  lEC  finm 
which  deployment  is  requested  agrees 
to  deploy  other  number  portability- 
capable  SMdtches,  either  inside  or 
outside  the  100  largest  MSAs,  at  an 
earlier  date  than  the  deadlines  in  the 
Commission’s  schedule.  For  example, 
NEXTLINK  suggests  waiving  the 
scheduled  deployment  deadlines  for 
switches  in  the  100  largest  MSAs  for 
which  no  competitor  expresses  interest 
in  deployment,  and  allo%ving  carriers 
instead  to  deploy  switches  outside  the 
100  largest  MSAs  in  which  a  competitor 
expresses  interest,  according  to  the 
deadlines  for  those  unrequested 
switches  Mdthin  the  100  largest  MSAs. 
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30.  Third,  after  carriers  have 
submitted  their  requests,  a  carrier  must 
make  readily  available  upon  request  to 
any  interested  parties  a  list  of  its 
switches  for  wUch  number  portability 
has  been  requested  and  a  list  of  its 
switches  for  which  number  portability 
has  not  been  requested.  The 
Commission  finds  that  simplifying  the 
task  of  identifying  the  switches  in  each 
MSA  in  which  number  portability  is 
initially  scheduled  to  be  deployed  is 
consistent  with  its  policy  of  facilitating 
the  deployment  of  numW  portability  in 
areas  where  new  competitors  plan  to 
enter. 

31.  Fourth,  carriers  must  be  able  to 
request  at  any  time  that  number 
portability  be  deployed  in  additional 
switches.  LECs  must  provide  portability 
in  these  additional  switches  upon 
request,  after  the  deployment  deadline 
mandated  by  the  Commission’s 
schedule  for  that  MSA,  within  the  time 
frames  that  the  Commission  adopts 
hue,  imless  reouesting  carriers  specify 

a  later  date.  Aluough  carriers  may  m^ 
specific  requests  for  deployment  in 
additional  switches  in  a  particular  MSA 
at  any  time,  the  time  frames  set  forth 
below  will  commence  after  the  deadline 
for  deployment  in  that  particulu  MSA 
in  the  implementation  sdiedule.  The 
Conunission  agrees  with  Sprint  and 
Time  Warner  mat  specific  time  frames 
within  which  number  portability  must 
be  deployed  in  all  switches  that  were 
not  initidly  requested  are  necessary  to 
ensure  that  competitive  LECs  can  be 
certain  that  putability  will  be  available 
in  areas  in  which  they  plan  to  compete 
and  can  formulate  their  business  plans 
accordingly.  Absent  this  certainty, 
competing  carriers  would  have  an 
incentive  to  request  more  switches 
during  the  initial  request  process, 
inclucung  those  serving  markets  which 
they  do  not  plan  to  entu  in  the  neu 
future,  in  uder  to  ensure  deployment  of 
portability  in  any  switch  in  which  they 
might  ever  want  portability.  The 
Commission  finds,  therefore,  that 
establishing  specific  time  frames  for 
deployment  in  all  additional  switches 
will  braefit  competitive  LECs  by 
ensuring  that  portability  will  be 
available  to  them  at  a  d^gnated  future 
time,  and  will  benefit  incumbent  LECs 
by  reducing  their  initial  deployment 
burdens. 

32.  The  Commission  finds  that  the 
time  frames  developed  by  the  carriers 
participating  in  the  ICC  Wukshop 
generally  successfully  balance  the  needs 
of  competitive  LECs  for  certainty  of 
deployment  and  the  burdens  faced  by 
incumbent  LECs  in  deploying  number 
portability  in  additional  switches  that 
require  different  levels  of  upgrades.  The 


Conunission  therefore  adopts,  with 
slight  modification,  the  time  frames 
developed  by  the  I(X  Workshop  for  the 
conversion  of  additional  exchanges:  (1) 
Equipped  Remote  Switches  within  30 
days:  (2)  Hardware  Capable  Switches 
within  60  days;  (3)  Capable  Switches 
Requiring  H^ware  within  180  days; 
and  (4)  Non-Capable  Switches  within 
180  days.  For  example,  if  carriers 
request  deployment  in  a  certain  munber 
of  switches  in  the  Pittsburgh,  PA  MSA 
nine  months  before  that  MSA’s  Phase  m 
deadline  of  June  30, 1998  (j.e.,  they 
make  requests  by  September  30, 1998), 
and  a  carrier  requests  on  April  1, 1998, 
deployment  in  an  additional  Equipped 
Remote  Switch  in  Pittsburgh,  then  the 
additional  switch  must  be  equipped 
with  number  portability  capability  on  or 
before  July  30, 1998  (i.e.,  30  days  after 
Jime  30, 1998).  The  Commission  notes 
that  the  ICC  Workshop  developed  the 
time  frames  for  the  first  three  switch 
categories,  but  did  not  reach  agreement 
on  a  time  frame  for  converting  a  Non- 
Capable  Switch.  Since  the  Coirunission 
finds,  as  discussed  above,  that  specific 
time  frames  for  deployment  of  all 
additional  switches  are  necessary,  the 
Conunission  finds  that  it  is  reasonable 
to  allow  no  more  time  for  deployment 
of  any  svntches  within  the  100  largest 
MSAs  than  is  allowed  for  deployment  of 
switches  outside  the  100  largest  MSAs. 
Deployment  in  additional  switches  will 
be  less  burdensome  for  carriers  with 
networks  within  the  100  largest  MSAs 
that  have  already  made  network-wide 
upgrades,  e.g.,  SCP  hardware  and  OSS 
mc^fications,  to  support  number 
portability  in  the  initially  requested 
switches. 

33.  Carriers  seeking  relief  from  these 
deadlines  may  file  a  petition  fqr  waiver 
under  the  prcx^dures  set  forth  in  the 
First  Bfiport  S’  Order.  The  Commission 
notes  that  the  deadlines  for  switches  in 
categories  (1)  and  (2)  are  shorter  than 
switches  in  categories  (3)  and  (4) 
because  the  former  require  less 
extensive  upgrades.  The  Conunission 
realizes  that  the  shorter  deadlines  for 
switches  in  categories  (1)  and  (2)  do  not 
allow  time  for  carriers  to  file  a  petition 
for  waiver  imder  the  procedure 
established  in  the  First  Report  S’  Order 
on  the  groimds  of  extraordinary 
circumstances  that  prevent  it  ^m 
complying  with  the  Conunission’s 
deployment  requirements.  The 
Conunission  therefore  will  suspend  the 
deadlines  for  switches  in  categories  (1) 
and  (2)  during  the  period  that  the 
Conunission  is  considering  a  carrier’s 
petition  for  waiver.  For  example,  if  a 
LEC  receives  a  request  for  deployment 
in  an  additional  switch  that  is  an 


Equipped  Remote  Switch,  and  five  days 
later  the  LEC  files  a  petition  for  waiver, 
then  the  LEC  need  not  deploy  number 
portability  in  the  switch  imtil  25  days 
after  the  ^mmission  denies  its  petition, 
or  imtil  the  date  specified  in  the 
Commission’s  grant  of  the  petition. 

34.  The  Commission  agrees  with  MQ 
that,  after  portability  has  been 
introduced  in  an  MSA,  the  incremental 
cost  and  resources  needed  to  add 
additional  end  offices  are  relatively 
minor  because  most  costs,  e.g.,  SCP 
hardware  and  signalling  links,  OSS 
modifications,  and  sha^  regional 
database  costs,  will  have  already  been 
incurred.  Number  portability, 
consequently,  can  be  deployed  more 
quickly  in  the  switches  for  which 
number  portability  is  requested  after  the 
initial  deployment  of  number 
portability.  T^e  Commission  therefore 
declines  to  adopt  suggestions  by  USTA 
and  GTE  to  allow  a  longer  time  after 
receipt  of  a  request  for  deployment  of 
munber  portability  capability  in 
switches  not  in  the  initial  deployment. 

35.  The  Commission  emphasizes  that 
a  carrier  operating  a  non-portability- 
capable  switch  must  still  properly  route 
calls  originated  by  customers  served  by 
that  switch  to  ported  numbers.  When 
the  switch  operated  by  the  carrier 
designated  to  perform  the  number 
port^ility  database  query  is  non¬ 
portability-capable,  that  carrier  could 
either  send  it  to  a  portability-capable 
switdi  operated  by  that  carrier  to  do  the 
database  query,  or  enter  into  an 
arrangement  with  another  carrier  to  do 
the  query. 

36.  The  Commission  concludes  that 
permitting  carriers  to  specify  those 
switches  within  the  100  largest  MSAs  in 
which  they  desire  portability  is  more 
workable  dian  the  procedures  proposed 
by  some  petitioners  that  woula  require 
incumbent  LECs  to  file  waiver  requests 
for  specific  switches  for  which  the 
incumbent  LECs  believe  that  no 
competitor  is  interested.  A  waiver 
procedure  would  create  a  period  of 
imcertainty  for  both  the  incumbent  LEC 
and  the  competitive  LEC  as  to  whether 
portability  would  actually  be  deployed 
in  that  switch.  Moreover,  a  waiver 
procediue  would  burden  the  incumbent 
LEC  with  preparing  and  filing  the 
petition  for  waiver,  require  that  the 
Commission  review  the  petition,  and 
potentially  biirden  the  state  commission 
with  determining  whether  there  is 
actual  competitive  interest  in  the 
switch.  In  addition,  these  proposals  by 
petitioners  appear  to  assiune  generally 
that  no  competitive  LEC  would  oppose 
the  waiver  petition;  if  this  is  not  the 
case,  then  a  waiver  procedure  would 
burden  competing  carriers  with 
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challenging  the  waiver.  A  waiver 
procedure  would  also  burden  both 
competing  carriers  and  consumers  by 
hampering  competitive  entry  into  the 
market  wMle  waiting  for  a 
determination  by  the  Commission  or  a 
state  commission. 

37.  The  Commission  believes  that  the 
criteria  set  forth  above  adequately 
address  MQ’s  concern  that  requesting 
carriers  would  bear  an  unnecessary 
burden  of  justifying  deployment  in  each 
end  office  and  endure  uncertainty  as  to 
deployment.  The  only  burden  on  : 
requesting  carriers  is  to  identify  and 
request  their  preferred  switches.  In 
addition,  carriers  have  a  time  frame  for 
deployment  of  the  initially  unrequested 
switches  within  the  100  largest  MSAs. 
Competitive  LECs  can  thus  market  their 
services  as  widely  as  they  desire  with 
assurance  that  number  portability  will 
be  available  in  the  areas  where,  and  at 
the  times  when,  they  desire  to  compete. 
As  an  additional  safeguard  against 
anticompetitive  abuses  of  the 
procedures  to  iden^fy  and  request  those 
switches  for  which  a  carrier  desires 
deployment  of  number  portability,  the 
Commission  delegates  authority  to  the 
Chief,  Common  Carrier  Biu^au,  to  take 
action  to  address  any  problems  that 
arise  over  any  specific  procedures. 


Extension  of  Implementation  Schedule 

38.  Discussion.  The  Commission 
grants,  with  some  modifications,  the 
requests  by  BellSouth  and  other  parties 
to  extend  the  deadlines  for  completion 
of  deployment  of  long-term  number 
portability  for  Phases  I  and  B,  as  set 
forth  in  appendix  E  of  this  First 
Reconsideration  Order.  On 
reconsideration,  the  Commission 
extends  the  end  date  for  Phase  I  by  three 
months.  Thus,  deployment  in  Phase  I 
will  now  take  place  from  October  1, 
1997,  through  March  31, 1998.  The 
Commission  takes  this  action  because  it 
is  now  persuaded  that  initial 
implementation  of  this  new  munber 
portability  technology  is  likely  to 
require  more  time  than  subsequent 
deployment  once  the  technology  has 
been  ffioroughly  tested  and  us^  in  a 
live  enviroiunent.  For  example,  initial 
implementation  of  this  new  technology 
is  likely  to  involve  more  extensive 
testing,  and  may  require  extra  time  to 
resolve  any  problems  that  may  arise 
during  the  testing.  It  therefore  is 
appropriate  that  Phase  I  be  longer  than 
subsequent  phases  in  the  schedule  to 
allow  carriers  to  take  appropriate  steps 
to  safeguard  network  reliability. 

39.  llie  Commission  also  notes  that 
the  participants  in  the  Chicago  trial 
have  recently  informed  it  that  the 
completion  date  of  the  Chicago  trial. 


previously  scheduled  for  August  31. 
1997,  has  been  postponed  by 
approximately  one  month  imtil 
^ptember  26, 1997.  While  the  Chicago 
trial  participants  have  committed  to 
providing  the  Commission  with  weekly 
updates  on  trial  progress,  the  full  report 
on  the  Chicago  trial  that  participants 
had  planned  to  file  September  30, 1997, 
is  now  scheduled  to  be  filed  October  17, 
1997.  Consistent  with  this  notification 
by  the  Chicago  trial  participants,  the 
Commission  hereby  extends  the 
deadline  for  carriers  that  are  members  of 
the  ICC  Workshop  to  conduct  a  field  test 
of  any  technically  feasible  long-term 
datal^se  method  for  number  portability 
in  the  Chicago,  Illinois,  MSA  and  to 
report  the  results  of  that  trial.  While  the 
Commission  understands  that 
participants  in  the  Chicago  trial  are 
prepaid  to  Commence  implementation 
in  Chicago  immediately  upon 
conclusion  of  the  trial  and  still  expect 
to  meet  the  original  December  31, 1997, 
deadline,  the  Commission  recognizes 
that  carriers  operating  in  other  MSAs 
may  require  additional  time  to  interpret 
the  results  of  the  Chicago  trial  in  light 
of  their  individual  network 
configurations.  Finally,  the  Commission 
finds  some  merit  in  CXT’s  argument  that 
an  extra  90  days  for  initial 
implementation  may  permit  small  and 
mid-size  LECs  to  reduce  their  testing 
costs  by  allowing  time  for  larger  LE&  to 
test  and  resolve  ffie  problems  of  new 
technology.  Given  all  the  factors  listed 
above,  the  Commission  concludes  that  a 
three-month  extension  of  the  time 
period  for  initial  deployment  in  Phase  I 
markets  appropriately  safeguards 
network  reliability,  and  therefore  is 
warranted. 


efiectively  stagger  the  deadlines  for 
deployment  in  different  markets  than 
BellSouth’s  proposal. 

41.  The  Commission  clarifies,  per 
BellSouth’s  request,  that 
implementation  of  number  portability 
for  a  phase  may  begin  at  any  time 
during  that  phase,  provided  that 
implementation  in  the  designated 
markets  is  completed  by  the  end  of  that 
phase.  Contrary  to  the  allegations  of 
Pacific  and  other  parties,  number 
portability  thus  need  not  be  introduced 
“on  virtually  the  same  day”  in  the  seven 
of  the  largest  MSAs,  especially  because 
it  may  now  be  phased  into  the  first 
markets  more  gradually  over  six 
months,  instead  of  thiw. 

42.  The  Commission  strongly  advises 
carriers  to  begin  implementation  early 
in  each  phase,  however,  as  they  will  not 
be  able  to  obtain  a  waiver  of  the 
schedule  if  they  cannot  demonstrate, 
through  substantial,  credible  evidence, 
at  least  sixty  days  before  the  completion 
deadline,  the  extraordinary 
circumstances  beyond  their -control  that 
leave  them  unable  to  comply  with  the 
schedule,  including  "a  detailed 
explanation  of  the  activities  that  the 
carrier  has  imdertaken  to  meet  the 
implementation  schedule  prior  to 
requesting  an  extension  of  time.”  This  is 
especially  applicable  to  Phases  I  and  II, 
given  that  the  Commission  now  is 
granting  carriers  additional  time  during 
those  phases  specifically  so  that  they 
can  implement  munber  portability  more 
gradually.  The  Commission  will  not 
look  favorably  upon  a  waiver  request  if 
the  carrier  has  not  taken  significant 
action  to  implement  portability,  if  the 
carrier  does  not  place  orders  with 
switch  manufacturers  in  a  timely 
manner,  or,  for  example,  if  the  carrier 
requests  a  waiver  for  a  Phase  II  market 
berause  it  only  began  preparing  for 
implementation  for  a  Phase  I  market  in 
the  first  quarter  of  1998,  and  then  claims 
that  it  has  too  many  software  upgrades 
to  perform  from  January  throu^  May 
IS.  1998.  Carriers  should  be  able  to 
identify  any  specific  technical  problems 
that  may  necessitate  an  extension  of  the 
deployment  deadline  for  Phase  I  during 
the  four  months  between  the  scheduled 
end  of  the  Chicago  trial  and  the 
deadline  for  requesting  an  extension  for 
Phase  I,  especially  because  carriers  will 
be  receiving  initial  feedback  from 
testing  in  Chicago  far  in  advance  of  the 
Chicago  trial’s  conclusion.  As  noted 
above,  the  participants  in  the  Chicago 
trial  have  committed  to  providing 
weekly  progress  reports  as  the  trial 
progresses.  Initial  tests  of  LRN  hardware 
and  software  on  a  subset  of  switches  in 
the  Chicago  MSA  began  in  January 
1997.  Intra-network  and  database  testing 


40.  The  Commission  also  extends  the 
end  date  for  Phase  n  by  45  days.  Thus, 
deployment  in  Phase  B  will  now  take 
place  from  January  1, 1998,  through 
May  15, 1998.  The  Commission  extends 
Phase  B  to  alleviate  potential  problems 
that  may  arise  if  deployment  in  markets 
in  Phase  I  and  B  must  be  completed  on 
the  same  date.  Requiring  that 
implementation  be  completed  in  a 
greater  number  of  markets  by  a  specific 
deadline  may  make  that  deadline  more 
difficult  to  meet  (e.g.,  by  straining 
vendor  resources  to  perform  software 
upgrades  in  any  given  period  of  time). 
For  the  same  reason,  the  Commission 
declines  to  extend  Phase  B  by  90  days 
as  requested  by  BellSouth,  as  such  an 
extension  would  establish  the  same 
deadline  for  completion  of  deployment 
for  Phases  B  and  IB.  The  Commission 
concludes  that  the  modest  adjustment  of 
the  deadline  for  Phase  B  adopted  in  this 
First  Reconsideration  Order  will  more 
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in  Chicago  is  scheduled  to  take  place  for 
several  months  before  the  start  of  the 
Chicago  trial  mandated  by  the 
Commission. 

43.  The  Commission’s  decision  to 
extend  the  deadlines  for  completing 
Phases  I  and  n  of  its  deployment 
schedule  reflects  the  fact  that  the 
Commission  considers  network 
reliability  to  be  of  paramount 
importance.  Consistent  with  that 
commitment,  in  the  First  Report  &  Order 
the  Commission  delegated  authority  to 
the  Chief,  Common  Carrier  Bureau,  to 
monitor  generally  the  progress  of 
number  portability  implementation  and 
take  appropriate  action,  as  well  as 
establi^ing  a  procedure  for  individual 
LECs  to  obtain  an  extension  of  the 
deployment  deadlines  as  necessary  for 
their  specific  markets.  The  Chief, 
Common  Carrier  Bureau,  will  monitor 
the  weekly  reports  finm  the  Chicago 
trial  and  any  other  pertinent 
developments.  The  Commission  finds 
that  filler  adjustment  of  the 
deployment  schedule  in  response  to 
these  developments  is  more  properly  a 
matter  for  the  Chief,  Common  Carrier 
Bureau,  to  handle  as  number  portability 
technology  is  tested  and  carriers 
discover  any  actual,  specific  difficulties. 
If  significant  problems  arise  during  the 
Chicago  trial,  or  other  significant 
implementation  problems  arise  during 
Phase  I,  the  Chief,  Common  Carrier 
Bureau,  has  the  authority  to  adjust  the 
schedule  for  the  Chicago  trial  or  the 
deadline  for  Phase  I  implementation,  as 
appropriate,  to  ensure  network 
reliability. 

44.  Altnough  the  findings  of  the 
Bellcore  study  submitted  by  SBC  were 
vigorously  challenged  by  AT&T  and 
MQ,  it  bears  mention  that  extending  the 
Phase  I  completion  date  by  three 
months  is  responsive  to  the 
recommendation  in  the  Bellcore  study 
that  the  Commission  should  allow 
additional  “time  for  testing,  integration, 
and  soaking  (limited  use  of  the  software 
in  a  live  environment  for  a  length  of 
time  sufficient  to  find  initial  defects)  of 
the  software.’’  In  fact,  the  Bellcore  study 
specifically  recommended  that  the 
Commission  “(e)xtend  the  time  interval 
for  introduction  of  (number  portability) 
by  3  months.’’  The  Commission’s 
extension  of  Phase  I,  in  combination 
with  its  conclusion  that  carriers  need 
provide  portability  only  in  requested 
switches,  also  allows  carriers  the 
flexibility  to  introduce  portability  more 
gradually,  beginning  with  a  subset  of 
switches  within  the  MSA. 

45.  The  Commission  denies  the 
petitions  to  extend  the  deployment 
deadlines  for  all  markets  or  otherwise 
provide  wireline  carriers  greater 


flexibility  in  the  schedule  to  implement 
long-term  number  portability.  Although 
the  Commission  concludes  that  initial 
implementation  of  this  new  number 
portability  technology  may  require 
additional  time,  the  Conunission  is  not 
persuaded  that  implementation  in 
subsequent  phases,  after  the  technology 
has  already  been  tested  and  installed  in 
the  initial  markets,  need  be  delayed  to 
the  extent  requested  by  some 
petitioners.  The  Commission  finds  on 
the  basis  of  the  record  in  this 
proceeding  that  the  implementation 
schedule  as  revised  in  this  First 
Reconsideration  Order  is  reasonable, 
and  that  granting  any  further  delay  of 
the  schedule  at  this  time  is  premature 
and  unnecessary,  especially  because 
there  is  still  approximately  one  year 
before  LECs  must  complete  deployment 
for  the  earliest  phase.  Petitioners  have 
only  speculated  that  unpredictable 
events  may,  at  some  point  in  the  future, 
generally  delay  implementation,  and 
have  not  shown  that  a  specific  factor 
will  render  the  later  schedule 
impossible  to  meet  for  any  particular 
reason,  much  less  for  any  particular 
LEC. 

46.  Petitioners’  arguments  are  even 
more  speculative  given  that  their 
implementation  obligations  are  likely  to 
be  significantly  lighter  than  they 
assume,  because,  as  the  Commission 
discusses  above,  LECs  are  required  to 
deploy  number  portability  only  in 
switches  for  which  they  receive  requests 
for  number  portability  capability. 
Moreover,  even  if  the  problems 
identified  by  petitioners  do  in  fact 
develop,  in  the  First  Report  &  Order  the 
Commission  established  a  procedure  for 
LECs  to  obtain  an  extension  of  the 
deployment  deadlines  as  necessary,  and 
delegated  authority  to  the  Chief, 
Common  Carrier  Bureau,  to  monitor  the 
progress  of  number  portability 
implementation. 

47.  Furthermore,  the  Commission 
finds  it  unnecessary  to  act  on  GTE’s 
request  that  it  clarify  that  LECs  may 
obtain  a  waiver  if  they  caimot  meet  the 
schedule  for  reasons  beyond  their 
control.  The  waiver  procedure 
established  in  the  First  Report  &  Order 
for  extending  deployment  deadlines  as 
necessary  provides  an  effective  vehicle 
for  addressing  any  problems  in 
implementing  number  portability  that 
LECs  can  document.  In  particular,  if 
problems  necessitating  delay  do  arise, 
the  Chief  of  the  Common  Carrier  Bureau 
may  waive  or  stay  any  of  the  dates  in 
the  implementation  schedule,  as  the 
Chief  determines  is  necessary  to  ensure 
the  efficient  development  of  number 
portability,  for  a  period  not  to  exceed 
nine  months.  In  the  event  a  carrier  is 


unable  to  meet  the  deadlines  for 
implementing  a  long-term  number 
portability  method,  it  may  file  with  the 
Commission,  at  least  60  days  in  advance 
of  the  deadline,  a  petition  to  extend  the 
time  by  which  implementation  in  its 
network  will  be  completed.  See  ALTS 
Opposition  at  6  n.7  (arguing  that 
incumbent  LECs  should  try  to  settle 
their  claims  with  carriers  and  vendors 
and  develop  a  record  before  challenging 
the  schedule);  Sprint  Opposition  at  13- 
14.  The  Commission  notes  that  carriers 
may  file  petitions  for  waiver  of  the 
deployment  schedule  more  than  60  days 
inedvance  of  an  implementation 
deadline,  and  thus  receive  relief  earlier, 
if  they  are  able  to  present  substantial, 
credible  evidence  at  that  time 
establishing  their  inability  to  comply 
with  the  deadlines. 

48.  The  Commission  rejects  USTA’s 
proposal  to  give  every  state  commission 
and/or  worl^hop  the  authority  to  extend 
independently  the  deployment 
deadlines  according  to  their  assessments 
of  the  level  of  local  competition  in  an 
area.  As  set  forth  above,  the  Commission 
requires  carriers  to  identify  the  switches 
in  which  they  desire  number  portability 
capability  well  before  the  deadline  for 
deployment  in  a  particular  MSA.  The 
Commission  finds  that  this  requirement 
will  enable  LECs  to  deploy  number 
portability  in  areas  in  which  local 
competition  is  likely  to  develop  at  an 
early  stage,  while  relieving  LECs  of  the 
obligation  to  install  the  capability  in 
areas  that  competitive  LECs  have  no 
initial  interest  in  serving.  This 
requirement,  in  the  Commission’s  view, 
addresses  USTA’s  concerns  by  striking 

8  reasonable  balance  between  a  LEC’s 
interest  in  avoiding  unnecessary  switch 
upgrades,  and  a  competitive  LEC’s 
interest  in  having  assurances  that 
number  portability  will  be  available  in 
areas  where  it  plans  to  compete  to  serve 
existii^  LEC  customers. 

49.  Tne  Commission  declines  to 
expedite  the  Chicago  trial,  as  requested 
by  NYNEX.  The  First  Report  fi*  Order 
s^eduled  the  completion  date  for  the 
Chicago  trial  for  as  early  as  appeared 
reasonably  possible  at  that  time.  Given 
the  record  l^fore  it  now,  the 
Commission  concludes  that  it  would  not 
be  possible  to  accelerate  the 
commencement  of  that  trial.  Moreover, 
the  Commission  agrees  with  the  Chicago 
trial  participants  that  it  would  be 
inappropriate  to  shorten  or  delete  any  of 
the  planned  testing. 

50.  The  Commission  also  declines  to 
order  additional  field  tests,  as  requested 
by  NYNEX.  The  requirement  that  there 
be  a  field  trial  in  CUcago  is  only 
intended  to  ensure  that  at  least  one  field 
trial  is  held  to  identify  technical 
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problems  in  advance  of  widespread 
deployment,  which  will  provide  all 
carriers,  as  well  as  the  Commission, 
with  information  on  implementation. 

All  carriers  will  have  an  opportunity  to 
monitor  testing  in  Chicago  and  evaluate 
the  results  of  the  testing  on  an  ongoing 
basis.  The  Commission  finds,  moreover, 
that  LECs  ciurently  have  access  to 
additional  information  concerning  the 
impact  of  number  portability  on  their 
systems,  because  many  LECs  are,  and 
have  been  for  some  time,  analyzing 
extensively  implementation  and  inter¬ 
carrier  OSS  impact  of  munber 
portability  under  the  auspices  of  state 
and  industry  fora.  As  the  Commission 
stated  in  the  First  Report  S'  Order,  it 
does  not  routinely  sdiedule  field  trials 
in  rulemaking  proceedings;  its  requiring 
a  field  trial  in  the  Chicago  MSA  is  an 
exceptional  step  that  the  Commission 
adopted  to  safeguard  against  any  risk  to 
the  public  swit^ed  telephone  network. 
The  need  for  any  further  trials  should  be 
determined  by  the  industry. 

51.  To  the  extent  that  other  networks 
differ  in  design  or  switch  use  or  other 
relevant  variables,  the  Commission  does 
not  preclude  the  testing  of  either 
software  or  hardware  in  other  areas  or 
by  other  carriers,  either 
contemporaneously  with  the  Chicago 
trial  or  even  before  that  trial  begins. 
Indeed,  the  Commission  encourages 
carriers  to  test  portability  within  their 
own  networks  as  early  as  possible.  For 
example.  Bell  Atlantic  plws  to  do  "first 
office  application”  testing  in 
Gaithersburg,  Maryland,  finm  July  15, 
1997,  to  August  30, 1997.  The 
Gaithersburg  test,  therefore,  will  have 
been  completed  seven  months  before 
Bell  Atlantic’s  March  31, 1998,  deadline 
to  complete  implementation  in 
Philadelphia,  the  market  in  which  it 
must  deploy  long-term  number 
portability  in  Phase  I  under  the  revised 
schedule.  In  any  event,  carriers  should 
have  the  opportunity  to  perform  their 
own  testing,  including  on  “live  traffic,” 
well  before  the  date  by  which  they  must 
request  any  waiver  of  the  Phase  I 
implementation  requirements. 

52.  The  Commission  also  declines  to 
adopt  NYNEX’s  proposal  to  deploy 
portahility  in  smaller  MSAs  instead  of 
the  largest  ones  during  Phase  I  of  the 
deployment  schedule.  At  this  time, 
there  is  only  speculation  that  starting 
with  the  most  populous  MSAs  will 
result  in  technicd  problems.  Indeed, 
carriers  are  fiuther  ahead  in  preparing 
for  number  portability  in  many  of  the 
larger  MSAs  than  in  the  smaller  ones; 
for  example,  several  state  commissions 
that  had  addressed  the  issue  of  number 
portability  before  issuance  of  the  First 
Report  S'  Order  had  ordered  that 


deployment  begin  in  several  major  cities 
that  are  currently  in  Phases  I  or  II  of  the 
schedule.  Therefore,  switching  the 
deadlines  of  those  larger  MS^  with 
other,  smaller  MSAs  now  would,  at  a 
minimum,  disrupt  planning  by 
competitive  LECs  and  state 
commissions  in  those  jurisdictions. 
Moreover,  the  three-month  extension  of 
the  end  date  of  Phase  I,  in  combination 
with  the  Commission’s  conclusion  that 
carriers  need  provide  portahility  only  in 
requested  switches,  will  serve  much  the 
same  purpose  as  NYNEX’s  request  by 
allowing  carriers  the  flexibility  to  be^ 
deployment  in  a  subset  of  switches 
within  each  of  the  Phase  I  MSAs  and 
gradually  increase  coverage  over  the  six- 
month  period.  In  addition,  the 
Commission  does  not  prohibit,  but 
rather  encourages,  carriers  to  take 
whatever  additional  actions  they  heheve 
are  necessary  to  safeguard  their 
networks,  mduding  testing  deployment 
of  portability  in  one  of  their  smaller 
MSAs  before  or  during  Phase  I  of  the 
deployment  schedule.  For  example.  Bell 
Atlantic  is  testing  number  portability  in 
the  smaller  market  of  Gaithershurg,  MD 
before  Phase  I. 

53.  The  Commission  also  denies 
NYNEX’s  request  that  it  e^mlicitly 
encourage  states  to  be  flexible  in  opting 
out  of  the  regional  database  or  choosing 
to  construct  joint  databases,  or  to  work 
with  less  active  neighboring  states  to 
establish  regional  databases.  The 
Coimnission  finds  that  the  First  Report 
S'  Order  allows  sufficient  flexibility  for 
states  to  opt  out  of  the  regional 
databases.  In  addition,  NYNEX’s 
concern  that  the  NANC  would  not 
resolve  the  database  issues  in  time  for 
carriers  to  meet  the  deployment 
schedule  is  now  largely  moot,  given  the 
recent  activities  of  ffie  NANC.  The 
NANC  has  conunitted  to  making  its  final 
recommendations  to  the  Commission  on 
the  database  system  by  May  1, 1997. 

The  NANC’s  working  groups  and  task 
forces  relating  to  number  portability  are 
already  organized  and  holding  regular 
meetings  to  resolve  the  datab^  issues. 
'The  Lo^  Number  Portability 
Administration  Selection  Working 
Group  projects  that  all  seven  regional 
datal^ses  will  be  ready  for  testing  on 
dates  ranging  from  April  18, 1997,  to 
July  1, 1997,  and  will  be  ready  to 
support  number  portability  deployment 
on  or  before  October  1, 1997,  in 
accordance  with  the  deployment 
schedule  set  forth  in  the  First  Report  S' 
Order. 

54.  Finally,  the  Commission  clarifies 
that  the  first  performance  criterion,  that 
any  method  “support  existing  network 
services,  features,  and  capabilities.” 
refers  only  to  services  existing  at  the 


time  of  the  First  Report  S'  Order.  The 
Commission  cautions  LECs  that 
problems  in  implementing  their  chosen 
number  portability  methc^  due  to 
modifications  necessitated  by  the 
introduction  of  a  new  service  or 
technology  will  not  justify  a  delay  of  the 
deployment  schedule.  The  Commission 
declines,  however,  specifically  to 
prohibit  the  introduction  of  any  new 
service  that  is  incompatible  with  LRN, 
as  the  First  Report  S'  Order  did  not 
adopt  LRN  or  mandate  use  of  any 
spiedfic  long-term  numbw  portability 
method. 

Acceleration  of  Implementation 
Schedule 

55.  Discussion.  The  Commission 
denies  the  petitions  for  reconsideration 
that  advocate:  (1)  Accelerating  deadlines 
for  certain  MSAs;  (2)  allowing  carriers 
with  operational  networks  in  the  100 
largest  MSAs  and  the  authority  to 
provide  local  exchange  service  to 
request  portability  in  any  MSA  in  the 
100  largest  MSAs  beginning  Jrily  1, 

1997,  and  requiring  LECs  to  fulfill  such 
requests  on  a  specified  date  six  or  more 
months  in  the  future;  (3)  adding  MSAs 
outside  the  largest  100  MSAs  to  the 
initial  deployment  schedule;  or  (4) 
combining  the  deadlines  of  consolidated 
MSAs.  The  current  schedule  is  based  on 
the  projected  availability  of  switch 
software,  and  recognizes  the  biuden  on 
carriers  serving  m^tiple  regions  and  the 
fact  that  more  significant  upgrades  may 
be  necessary  for  carriers  operating  in 
smaller  areas.  Petitioners  have  not  made 
a  showing  that  the  necessary  software, 
hardware,  and  other  resources  will  be 
available  earlier  in  areas  originally 
scheduled  for  later  deployment,  or  will 
be  available  in  qiiantities  sufficient  to 
support  deployment  in  additional  areas, 
particularly  in  areas  outside  the  100 
largest  MSAs.  If  such  hardwrare  and 
so^are  is  not  available  for  deployment 
early  enough  or  in  sufficient  quantities 
to  support  deployment  in  additional 
areas,  then  accelerating  deployment 
deadlines  for  smaller  MSAs  may  divert 
these  limited  resources  from 
deployment  in  other,  larger  MSAs,  and 
thus  delay  deployment  of  number 
portability  where  a  greater  population 
might  benefit  from  competition. 

56.  For  the  reasons  stated  above,  the 
Commission  also  rejects  ACSI’s  request 
to  require  deployment  in  Phase  I  in 
certain  additional  markets  in  which  the 
incumbent  LECs  are  not  BCXIs.  In 
addition,  the  Commission  continues  to 
believe  that  non-BCX!  incumbent  LECs, 
most  of  which  have  more  limited 
resources  than  the  BOCs,  should  have 
additional  time  to  upgrade  and  test  their 
networks.  Moreover,  the  Commission 
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concludes  above  that  LECs  need  deploy 
number  portability  in  the  100  largest 
MSAs  only  in  switches  for  which 
another  carrier  has  made  a  specific 
request  for  the  provision  of  portability. 
Requiring  that  additional  MSAs  be 
deployed  in  Phase  I  does  not  give 
sufficient  notice  to  carriers  or  states  to 
establish  switch-requesting  procedures 
in  MSAs  for  which  they  had  no 
previous  notice  that  deployment  was 
required  in  Phase  I.  The  Conunission 
also  declines  to  adopt  USTA’s  proposal 
that  state  commissions  be  firee  to 
accelerate  the  deployment  schedule. 
While  the  Commission  is  sympathetic  to 
the  desires  of  some  states  to  advance 
deployment  where  actual  competitive 
interest  exists,  it  concludes  that  the 
schedule  adopted  in  the  First  Report  & 
Order,  as  modified  in  this  First 
Reconsideration  Order,  represents  a 
reasonable  balancing  of  competing 
interests,  and  carriers  need  to  have 
certainty  that  these  are  the  requirements 
with  which  they  must  comply.  The 
Commission’s  First  Report  6-  Order  was 
silent  on  the  issue  of  whether  states 
could  accelerate  the  deployment 
schedule.  The  Conunission  therefore 
grandfathers  any  state  decisions  to 
accelerate  deployment  for  a  particular 
market  fiom  one  phase  to  an  earlier 
phase  that  were  adopted  prior  to  release 
of  this  First  Reconsideration  Order. 

57.  The  Commission  does  not  prohibit 
LECs  fiom  agreeing  to  accelerate 
implementation,  either  for  specific 
MSAs  or  specific  switches  within 
MSAs.  The  Commission  finds,  however, 
that  acceleration  of  the  schedule  is  more 
properly  determined  by  private 
agreements  among  carriers.  Competitive 
LECs  are  fiee  to  negotiate  with 
incumbent  LECs  for  deployment  of 
number  portability  ahead  of  the 
Commission’s  schedule.  Moreover,  to 
the  extent  that  carriers  agree  to  “swap” 
the  implementation  deadlines  for 
specific  MSAs  or  switches  within 
K^As,  they  can  jointly  file  specific 
waivay>etitions  to  do  so. 

58.  Tne  Commission  grants  in  part  the 
petitions  of  ACSI,  KMC,  and  NEXTUNK 
to  allow  requests  for  deployment  of 
number  portability  in  areas  outside  the 
100  largest  MSAs  to  be  submitted  earlier 
than  January  1, 1999.  The  Commission 
therefore  modifies  its  rules  to  permit 
carriers  to  submit  requests  for 
deployment  of  number  portability  in 
areas  outside  the  100  largest  MSAs  at 
any  time.  The  Commission  declines, 
however,  to  require  that  deployment  be 
completed  within  six  months  of  request 
for  requests  filed  prior  to  January  1, 
1999.  This  modification  to  the  rules  will 
benefit  all  parties,  because  receiving 
earlier  notice  to  upgrade  switches  will 


likely  ease  a  LEC’s  compliance  burden 
and  help  to  ensure  that  competing 
carriers  will  receive  portability  within 
the  time  requested.  Finally,  the 
Commission  clarifies  that,  contrary  to 
KMC  and  ACSI’s  view,  the  current 
schedule  does  not  leave  an 
implementation  gap  between  December 
31, 1998,  and  July  1, 1999,  since 
implementation  of  requests  for 
deployment  of  number  portability  in 
areas  outside  the  100  largest  MSAs  filed 
on  or  before  January  1, 1999,  will  occur 
during  the  first  six  months  of  1999. 

KMC  and  ACSI’s  suggestion  that  the 
Commission  permit  requests  for  markets 
outside  the  100  largest  MSAs  beginning 
July  1, 1998,  and  require  fulfillment  of 
those  requests  within  six  months,  would 
actually  require  that  those  smaller 
markets  be  completed  at  the  same  time 
as  the  MSAs  in  the  last  phase  of  the 
deployment  schedule,  thus  sharply 
increasing  the  burden  on  carriers  during 
that  phase. 

Exemptions  for  Rural  and/or  Smaller 
LECs 

59.  Discussion.  As  set  forth  above,  the 
Commission  grants  the  petitions  to  limit 
deployment  of  portability  to  those 
switches  for  which  a  competitor  has 
expressed  interest  in  deplo)rment  by 
concluding  that  LECs  need  only  provide 
number  portability  within  the  100 
largest  MSAs  in  switches  for  which 
another  carrier  has  made  a  specific 
request  for  the  provision  of  portability. 
The  Commission  finds  that  this 
modification  to  the  rules  should  address 
the  concerns  of  parties  that  urge  it  to 
waive  number  portability  requirements 
for  rural  and/or  smaller  LECs  serving 
areas  in  the  largest  100  MSAs  until 
receipt  of  a  request. 

60.  The  Commission  denies  the 
petitions  that  request  a  blanket  waiver 
of  the  number  portability  requirements 
for  rural  and/or  smaller  LECs  that 
receive  a  request  for  deployment  in  one 
of  their  svritches.  The  Commission  finds 
that  such  a  blanket  waiver  is 
unnecessary  and  may  hamper  the 
development  of  competition  in  areas 
served  by  smaller  and  rural  LECs  that 
competing  carriers  want  to  enter.  If,  as 
petitioners  allege,  competition  is  not 
imminent  in  the  areas  covered  by  rural/ 
smaller  LEC  switches,  then  the  rural  or 
smaller  LEC  will  not  receive  requests 
firom  competing  carriers  to  implement 
portability)  and  thus  will  not  need  to 
expend  its  resources,  imtil  competition 
actually  develops  in  its  service  area.  In 
addition,  by  that  time  extensive  non¬ 
carrier-specific  testing  will  likely  have 
been  done,  and  carriers’  testing  costs 
will  likely  be  smaller.* 


61.  Further,  to  the  extent  that 
portability  is  requested  in  a  rural  or 
smaller  LEC’s  switch,  and  that  LEC  has 
difficulty  complying  with  the  request-,  it 
has  two  avenues  for  relief.  Ptirsuant  to 
the  First  Report  &•  Order,  a  LEC  may 
apply  for  an  extension  of  time  on  the 
basis  of  extraordinary  circumstances 
beyond  its  control  that  prevent  it  fix)m 
complying  with  the  Commission’s 
deployment  schedule.  In  addition, 
imder  section  251(f)(2),  a  LEC  with 
fewer  than  two  percent  of  the  nation’s 
subscriber  lines  installed  in  the 
aggregate  nationwide  (an  “eligible 
LEC”)  may  petition  the  appropriate  state 
commission  for  suspension  or 
modification  of  the  requirements  of 
section  251(b).  The  state  commission 
shall  grant  such  petition  to  the  extent 
that,  and  for  as  long  as,  the  state 
commission  determines  that  such 
suspension  or  modification:  (A)  Is 
necessary  to  avoid  a  significant  adverse 
economic  impact  on  end  users,  to  avoid 
imposing  an  imduly  economically 
burdensome  requirement,  or  to  avoid 
imposing  a  technically  infeasible 
requirement;  and  (B)  is  consistent  with 
the  public  interest,  convenience  and 
necessity.  47  U.S.C.  251(f)(2).  The  state 
commission  is  required  to  act  on  the 
petition  within  180  days.  47  U.S.C. 
251(f)(2).  The  Commission  believes 
eligible  LECs  will  have  sufficient  time  to 
obtain  any  appropriate  section  251(f)(2) 
relief  as  provided  by  the  statute, 
especially  since  the  state  commission 
can  suspend  the  application  of  the 
deployment  deadlines  to  that  LEC  while 
it  is  considering  the  LEC’s  petition  for 
suspension  or  modification  of  the 
requirements.  Section  251(f)(2)  provides 
that  “(t]he  State  commission  shall  act 
upon  any  petition  filed  imder  (section 
251(f)(2))  within  180  days  after 
receiving  such  petition.  Pending  such 
action,  the  State  commission  may 
suspend  enforcement  of  the  requirement 
or  requirements  to  which  the  petition 
applies  with  respect  to  the  petitioning 
carrier  or  carriers.”  47  U.S.C.  251(f)(2). 

62.  If,  however,  a  competitor  is 
interested  in  niunber  portability  in  a 
particular  switch  operated  by  a  rural  or 
smaller  LEC,  and  the  LEC  cannot 
demonstrate  extraordinary 
circumstances  justifying  an  extension  of 
the  deployment  requirements,  and  the 
state  commission  denies  a  Section 
251(f)(2)  request  for  suspension  or 
modification,  the  Commission  finds  no 
statutory  basis  for  excusing  such  a  LEC 
from  its  obligations  to  provide  niunber 
portability.  In  addition,  issuance  of  a 
blanket  exemption  in  this  proceeding 
would  be  inconsistent  with  the  Local 
Competition  Order,  61  FR  45476 
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(August  29, 1996),  in  which  the 
Conunission  generally  declined  to  adopt 
national  rules  regarding  Section  251(f), 
or  provide  for  different  treatment  of 
rural  and  smaller  carriers.  Rather, 
Congress  established  a  specific 
procedure  imder  which  state 
commissions  are  empowered  to  make 
case-by-case  decisions  on  the 
application  of  niimber  portability 
requirements  to  eligible  LECs  pursuant 
to  Section  251(f)(2),  based  on  &e 
particular  facts  and  circumstances 
presented.  Eligible  LECs  that  have  been 
granted  suspension  or  modification  of 
number  portability  requirements  imder 
Section  251(f)(2)  are  not  bound  by  the 
implementation  schedule  until  the  state 
commission  removes  the  suspension. 

63.  The  comments  of  some  parties  in 
this  proceeding  appear  to  reflect  a 
misapprehension  of  the  scope  of  section 
251(fi.  Sections  251(f)(1)  and  251(f)(2) 
apply  to  different  classes  of  carriers,  and 
provide  different  types  of  relief.  Section 
251(f)(1)  applies  only  to  rural  LECs,  and 
offers  an  exemption  only  firom  the 
requirements  of  section  251(c).  In 
contrast,  section  251(f)(2)  applies  to  all 
LECs  with  less  than  two  percent  of  the 
nation’s  subscriber  lines.  In  addition, 
section  251(f)(2)  establishes  a  procedure 
for  requesting  suspension  or 
modification  of  the  requirements  of 
sections  251(b)  and  251(c).  Number 
portability  is  an  obligation  imposed  by 
section  251(b).  Because  section  251(f)U) 
does  not  exempt  rural  LECs  firom  the 
requirements  of  section  251(b),  there  is 
no  exemption  for  rural  LECs  of  their 
number  portability  obligations  under 
section  251(f)(1).  The  only  statutory 
avenue  for  relief  from  the  section  251(b) 
requirements  specifically  for  eligible 
LECs  is  to  request  suspension  or 
modification  of  the  number  portability 
requirements  imder  the  procedure 
established  by  section  251(f)(2). 

64.  The  plain  text  of  the  statute 
refutes  JSI’s  argument  that  section 
251(f)(1)  exempts  rural  LECs  firom 
number  portability  requirements.  JSI 
states  that  the  section  251(f)(1) 
exemption  firom  interconnection 
requirements  permits  the  Commission 
to  impose  number  portability 
requirements  upon  rural  LE^  only  to 
the  extent  it  is  technically  feasible  for 
rural  LECs  to  provide  portability 
without  having  to  upgrade  their 
networks  to  utilize  databases,  install 
SS7  or  AIN  capabilities,  or  install  and 
furnish  functions  requiring  new 
switching  software.  JSI  adds  that  this 
exemption  may  be  terminated  only  by  a 
state  commission. 

65.  Because  sections  251(b)  and  251(c) 
are  separate  statutory  mandates,  the 
requirements  of  section  251(b)  apply  to 


a  rural  LEC  even  if  section  251(f)(1) 
exempts  such  LECs  fi‘om  a  concurrent 
section  251(c)  requirement.  To  interpret 
section  251(f)(1)  otherwise  would 
imdercut  section  251(h)  and,  in  this 
case,  would  effectively  preclude  any 
provision  of  long-term  number 
portability  by  rural  LECs  until 
termination  of  the  section  251(f)(1) 
exemption  by  a  state  commission.  The 
Commission  finds  such  an 
interpretation  to  be  contrary  to 
Congress’s  mandate  that  all  LECs 
provide  number  portability,  and 
Congress’s  exclusion  of  the  section 
251(b)  obligations,  including  the  duty  to 
provide  munber  portability,  fitim  the 
section  251(f)(1)  exemption  for  rural 
LECs. 

66.  Moreover,  under  JSI’s 
interpretation,  the  only  carriers  that 
would  have  to  provide  number 
portability  would  be  inoimbent  LECs 
that  are  not  exempt  under  section 
251(f)(1).  Non-incumbent  LECs,  as  well 
as  rural  incumbent  LECs  that  are  exempt 
imder  section  251(f)(1).  would  not  have 
to  satisfy  the  requirements  of  section 
251(b)  and,  consequently,  would  not 
have  to  provide  number  portabiUty. 

This  directly  contradicts  section 
251(b)(2),  which  specifically  requires 
“all  local  exchange  carriers’’  to  provide 
number  portability.  47  U.S.C,.  251(b)(2). 
Section  251(c)  sets  forth  “additional 
obligations’’  that  apply  only  to 
incumbent  LECs,  whereas  section  251(b) 
sets  forth  obligations  that  apply  to  all 
LECs. 

67.  Even  if  the  Commission  were  to 
agree  with  JSI’s  statutory  interpretation 
that  rural  l£Cs  that  are  exempt  &t»m  the 
section  251(c)  requirements  are  also 
exempt  firom  any  requirements  of 
sections  251  (b)  and  (c)  that  overlap, 
petitioners  have  not  demonstrated  that 
the  section  251  (b)  and  (c)  obligations  in 
fact  overlap.  To  provide  long-term 
number  portability  imder  section 
251(b)(2),  LECs  obviously  must  install 
and  use  any  necessary  databases,  SS7  or 
AIN  capabilities,  or  switching  software. 
Section  251(c),  in  contrast,  requires 
incumbent  L£Cs  to  provide  unbundled 
access  to  network  elements,  including 
call-related  databases.  See  47  U.S.C. 
251(c)(3).  Number  portability  does  not 
require  any  provision  of  unbundled 
access  to  these  elements.  Moreover,  to 
provide  number  portability,  carriers  can 
interconnect  either  directly  or  indirectly 
as  required  under  section  251(a)(1).  See 
47  U.S.C.  251(a)(1).  For  example,  a 
smaller  rural  carrier  and  a  competing 
carrier  might  interconnect  indirectly  by 
both  establishing  direct  connections 
with  a  third  carrier  and  routing  calls  to 
each  other  through  that  third  carrier. 
The  smaller  rural  carrier  could  then 


provide  portability  by  performing  its 
own  database  queries  and  then  routing 
the  call  to  the  competing  carrier  through 
that  third  carrier.  Another  option  would 
be  for  the  smaller  rural  LEC  to  contract 
with  that  third  carrier  to  perform  its 
queries  and  the  necessary  routing. 

Section  251(c),  in  contrast,  imposes  an 
additional  requirement  on  incumbent 
LECs  to  provide  “equal” 
interconnection  at  “any  technically 
feasible  point  within  the  carrier’s 
network,”  which  a  carrier  does  not  need 
to  provide  number  portability.  See  47 
U.S.C.  251(c)(2).  Thus,  sections  251(a) 
and  (b),  not  section  251(c),  require  that 
carriers  interconnect  and  install  and  use 
necessary  network  elements  to  provide 
number  portability.  Rural  LECs  are  not 
exempt  from  section  251(a)  or  (b) 
requirements  under  section  251(f)(1). 

See  47  U.S.C.  251(f)(1).  The  Commission 
therefore  denies  JSI  and  USTA’s  request 
to  “automatically  exempt”  rural  LECs 
from  the  number  portability 
requirements  to  the  extent  that  they  are 
exempt  firom  the  requirements  of  section 
251(c)  under  the  provisions  of  section 
251(f)(1). 

68.  The  Commission  also  denies  the 
requests  that  it  clarify  that  smaller  and/ 
or  rural  LECs  serving  areas  that  only 
partially  overlap  one  of  the  100  largest 
MSAs  need  not  deploy  number 
portability  until  receipt  of  a  bona  fide 
request.  The  Commission  believes  that, 
when  determining  whether  a 
suspension  or  mc^fication  is  necessary 
to  avoid  imposing  an  unduly 
economically  bu^ensome  requirement, 
pursuant  to  section  251(f)(2),  state 
commissions  would  likely  consider 
whether  an  eligible  LEC’s  presence  in 
the  MSA  is  truly  de  minimus  and 
whether  such  a  LEC  is  entitled  to  a 
suspension  or  modification  of  the 
number  portability  requirements  on  this 
bdsis. 

69.  Finally,  NTCA/OPASTCO 
erroneously  claims  that  the  First  Report 
&  Order  violates  the  Regulatory 
Flexibility  Act  (RFA)  because  its  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
does  not  address  the  impact  of  the  rules 
on  small  incumbent  LE^,  and  is, 
therefore,  inconsistent  vdth  the  Local 
Competition  Order.  As  the  Commission 
stated  in  the  First  Report  6-  Order’s 
FRFA,  small  incumbent  LECs  do  not 
qualify  as  small  businesses  because  they 
are  dominant  in  their  field  of  operation. 
The  Local  Competition  Order’s  FRFA 
likewise  set  forth  the  Commission’s 

.view  that  small  incumbent  LECs  are  not 
subject  to  regulatory  flexibility  analyses 
because  they  are  not  small  businesses 
due  to  their  dominance  in  their  field  of 
operation.  The  Commission  in  that 
proceeding  specifically  stated  that  it 
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was  including  small  incumbent  LECs  in 
its  FRFA  only  because  two  parties  had 
especially  questioned  that  conclusion  in 
that  proceeding’s  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  and  it 
wanted  to  "remove  any  possible  issue  of 
RFA  compliance.’’  In  contrast,  no  party 
commented  on  the  IRFA  in  this 
proceeding.  The  Commission  attaches, 
nevertheless,  a  Supplemental  Final 
Regulatory  Flexibility  Analysis  that 
fu^er  explains  its  analysis  of  the  rules’ 
impact  upon  rural  and  smaller  carriers 
and  the  trasis  for  selecting  the  particular 
options  that  the  Commission  has 
selected.  This  analysis  takes  into 
account  NTCA/OPASTCO’s  specific 
claim  raised  in  its  petition  for 
reconsideration,  in  order  to  “remove 
any  possible  issue  of  RFA  compliance.’’ 
The  Commission  also  notes  that  its 
establishment  of  a  procedure  whereby 
number  portability  would  only  be 
deployed  in  requested  switches 
effectively  grants  the  relief  sought  by 
NTCA/OPASTCO,  the  sole  petitioner  on 
this  issue. 

Implementation  Requirements  for 
Intermediate  (N-1)  Carriers 

70.  Discussion.  The  Commission 
denies  Pacific’s  request  that  it  require 
all  N-1  carriers,  including 
interexchange  carriers,  to  meet  the 
implementation  schedule  the 
Commission  established  for  LECs.  Such 
a  requirement  is  not  mandated  by  the 
1996  Act,  which  subjects  only  LECs,  not 
interexchange  carriers  engaged  in  the 
provision  of  interexchange  service,  to 
the  nmnb«'  portability  requirements.  47 
U.S.C.  251(b)(2).  Moreover,  petitioners 
have  not  demonstrated  a  ne^  for  the 
Commission  to  impose  such 
requirements  imder  its  independent 
rulemaking  authority  under  sections  1, 

2.  and  4(i)  of  the  Communications  Act 
of  1934,  as  amended.  47  U.S.C.  151, 152, 
154(i).  In  that  regard,  the  Commission  is 
not  convinced  that  Pacific’s 
hypothetical  situation,  whereby  the  N- 
1  carrier  would  not  perform  any  queries 
and  the  original  terminating  LEC  would 
thus  have  to  perform  all  the  queries  not 
performed  by  the  originating  LEC,  will 
arise  often.  The  industry  already 
appears  to  favor  using  the  N— 1  scenario, 
under  which  the  N-1  carrier  performs 
the  database  query,  as  indicated  in  the 
majority  of  comments  on  call  processing 
scenario  issues  received  pursuant  to  the 
original  Notice  of  Proposed  Rulemaking. 
The  vast  majority  of  interLATA  calls  are 
routed  through  the  major  interexchange 
carriers,  and  the  two  largest 
interexchange  carriers,  at  least,  claim 
they  plan  to  deploy  portability  as  soon 
as  possible.  'Therefore,  most  interLATA 
calls  will  be  queried  by  the  major 


interexchange  carriers,  not  the 
incumbent  LECs.  Moreover,  as  the 
Commission  stated  in  the  First  Report  S' 
Order,  it  wishes  to  allow  carriers  the 
flexibility  to  choose  and  negotiate 
among  themselves  which  carrier  shall 
perform  the  database  query,  according 
to  what  best  suits  their  individual 
networks  and  business  plans.  Finally, 
the  Commission  declines  to  address 
Pacific’s  argument  that,  if  the 
terminating  carrier  is  forced  to  perform 
queries,  that  would  violate  the  fourth 
performance  criterion.  Since  the 
Commission  is  eliminating  the  fourth 
performance  criterion.  Pacific’s 
argument  is  moot. 

71.  The  Commission  clarifies, 
however,  per  NYNEX’s  request,  that  if 
an  N-1  carrier  is  designate  to  perform 
the  query,  and  that  N-1  carrier  requires 
the  original  terminating  LEC  to  perform 
the  query,  then  the  LEC  may  charge  the 
N— 1  carrier  for  performing  die  query, 
pursuant  to  guidelines  the  Commission 
will  establish  in  the  order  addressing 
long-term  number  portability  cost 
allocation  and  recovery. 

Implementation  Schedule  for  Wireless 
Carriers 

72.  Rackground.  In  the  First  Report  &■ 
Order,  the  Commission  required  all 
cellular,  broadband  PCS,  and  covered 
SMR  carriers  to  have  the  capability  of 
querying  the  appropriate  number 
portability  database  systems  in  order  to 
deliver  calls  finm  their  networks  to 
ported  numbers  anywhere  in  the 
country  by  December  31, 1998,  The  term 
"covered  SMR’’  means  either  800  MHz 
or  900  MHz  SMR  licensees  that  hold 
geographic  area  licenses  or  incumbent 
wide  area  SMR  licensees  that  offer  real¬ 
time,  two-way  switched  voice  service 
that  is  interconnected  with  the  public 
switched  network,  either  on  a  stand¬ 
alone  basis  or  packaged  with  other 
telecommunications  services.  This  term 
does  not  include  local  SMR  licensees 
offering  mainly  dispatch  services  to 
specialized  customers  in  a  non-cellular 
system  configiiration,  licensees  offering 
only  data,  one-way,  or  stored  voice 
services  on  an  interconnected  basis,  or 
any  SMR  provider  that  is  not 
interconnected  to  the  public  switched 
network.  47  CFR  52.1(c).  The 
Commission  notes  that  several  parties 
have  petitioned  for  reconsideration  of 
the  definition  of  “covered  SMR.’’  'The 
Commission  will  address  this  issue  in  a 
subsequent  order.  These  wireless 
carriers  may  implement  the  upgrades 
necessary  to  accomplish  the  queries 
themselves,  or  they  may  make 
arrangements  with  other  carriers  to 
provide  that  capability.  In  addition, 
wireless  carriers  subject  to  these  rules 


are  required  to  offer  service  proAnder 
portability  throughout  their  networks, 
including  the  ability  to  support 
roaming,  by  June  30, 1999.  In  the  First 
Report  S'  Order,  the  Commission 
delegated  authority  to  the  Chief, 

Wireless  Telecommunications  Bureau, 
to  waive  or  stay  any  of  the  dates  in  the 
implementation  schedule  for  a  period 
not  to  exceed  nine  months,  and  to 
establish  reporting  requirements  in 
order  to  monitor  foe  progress  of  wireless 
carriers.  47  CFR  52.11  (ch  (e).  In  the 
event  a  carrier  subject  to  these 
requirements  is  unable  to  meet  foe 
Commission’s  deadlines  for 
implementing  a  long-term  number 
portability  method,  it  must  file  a 
petition  to  extend  foe  time  by  which 
implementation  must  be  completed 
with  foe  Commission  at  least  60  days  in 
advance  of  foe  deadline,  along  with  an 
explanation  of  foe  circumstances  and 
the  need  for  such  an  extension.  47  CFR 
52.11(d). 

73.  Discussion.  The  Commission 
declines  at  this  time  to  alter  foe 
implementation  schedule  imposed  by 
foe  First  Report  S'  Order  for  wireless 
carriers.  The  Commission  recognizes 
that  foe  wireless  industry  has  lagged 
behind  foe  wireline  industry  in 
developing  a  method  for  providing 
number  portability,  and  that  foe 
wireless  industry  faces  special  technical 
challenges  in  doing  so.  Nonetheless,  foe 
Commission  finds  that  foe  schedule  for 
implementation  of  number  portability 
by  cellular,  broadband  PCS,  and  covered 
SMR  providers  is  reasonable  and  takes 
into  account  foe  ciment  stage  of 
development  for  wireless  number 
portability.  The  Commission  finds  that 
a  period  of  nearly  two  years  is  sufficient 
for  wireless  carriers  either  to  implement 
foe  upgrades  necessary  to  perform  foe 
database  queries  themselves,  or  to  make 
arrangements  with  other  carriers  to 
provide  that  capability.  The 
Commission  also  believes  it  is 
reasonable  to  expect  wireless  carriers  to 
implement  long-term  service  provider 
portability,  including  roaming,  in  their 
networks  in  a  period  of  more  than  two 
years.  The  Conunission  continues  to 
believe  foe  monitoring  and  reporting 
mechanism  established  in  foe  First 
Report  S'  Order  will  ensure  that  wireless 
carriers  will  continue  to  work  together 
to  find  solutions  to  technical  problems 
associated  with  number  portability,  and 
to  address  quickly  any  implementation 
issues  which  may  arise.  As  foe 
Conunission  provided  in  foe  First 
Report  S'  Order,  in  foe  event  a  wireless 
carrier  is  vmable  to  meet  foe 
Commission’s  deadlines  for 
implementing  a  long-term  number 
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portability  method,  it  may  file  a  request 
for  extension  with  the  Commission.  If  it 
becomes  apparent  that  the  wireless 
industry  is  not  progressing  as  quickly  as 
necessary  to  meet  the  deadlines  for 
providing  querying  capability  and 
service  provider  portability,  the 
Wireless  Teleconummications  Bureau 
Chief  may  waive  or  stay  the 
implementation  dates  for  a  period  of  up 
to  nine  months.  The  Commission  finds 
that  enough  flexibility  has  been 
incorporated  into  the  implementation 
schedule  for  wireless  carriers,  and  that 
no  modification  is  needed. 

74.  The  Commission  also  declines  to 
establish  target  dates  in  lieu  of  actual 
deadlines  or  to  defer  imposing  number 
portability  requirements  on  wireless 
carriers,  as  some  petitioners  have 
suggested.  As  the  Commission  stated  in 
the  First  Report  Gr  Order,  requiring 
cellular,  broadband  PCS,  and  covered 
SMR  providers  to  provide  munber 
portability  is  in  the  public  interest 
because  these  «itities  are  expected  to 
compete  in  the  local  exchange  market, 
and  number  portability  will  enhance 
competition  among  wireless  ^rvice 
providers,  as  well  as  between  wireless 
service  providers  and  wireline  service 
providers.  Service  provider  portability 
oflered  by  wireless  service  providers 
will  enable  customers  to  switch  carriers 
more  readily  and  encourage  the 
successful  entry  of  new  service 
providers  into  wireless  markets. 
Removing  barriers,  such  as  the 
reqviirement  that  customers  must  change 
phone  numbers  when  changing 
providers,  is  likely  to  foster  the 
development  of  new  services  and  create 
incentives  for  carriers  to  lower  prices 
and  costs.  In  light  of  these  positive 
competitive  results  that  are  likely  to  be 

E reduced,  the  Commission  continues  to 
elieve  that  number  portability  should 
be  provided  by  wireless  carriers  with  as 
little  delay  as  possible.  Setting  specific 
deadlines,  rather  than  amorphous 
“target  dates,”  is  consistent  with  this 
goal. 

75.  In  response  to  requests  by  CTIA 
and  BANM,  the  Commission  agrees  that 
some  clarification  of  the  requirements 
under  the  schedule  is  necessary. 
Contrary  to  the  petitioners’  claims,  the 
schedule*  for  CMRS  providers  is  not 
stricter  than  the  schedule  for  wireline 
service  providers.  Some  carriers 
apparently  misunderstood  the  First 
Report  &•  Order  Xo  require  wireless 
providers  to  provide  number  portability 
in  areas  outside  the  largest  100  MSAs, 
even  if  number  portability  is  not 
requested  in  those  areas.  The 
Commission  requires  cellular, 
broadband  PCS,  and  covered  SMR 
providers  to  have  the  capability  to  query 


the  number  portability  databases 
nationwide,  or  arrange  with  other 
carriers  to  perform  the  queries,  by 
December  31. 1998,  in  order  to  route 
calls  from  wireless  customers  to 
customers  who  have  ported  their 
numbers.  The  Commission  clarifies  that, 
by  Jime  30, 1999,  CMRS  providers  must 
(1)  offer  service  provider  portability  in 
the  100  largest  MSAs,  and  (2)  be  able  to 
support  nationwide  roaming.  Although 
the  Commission  has  not  provided  a 
specific  phased  deployment  schedule 
for  CMRS  providers  as  it  has  for 
wireline  carriers,  the  Commission 
expects  that  CMRS  providers  will  phase 
in  implementation  in  selected  switches 
over  a  number  of  months  prior  to  the 
June  30, 1999,  deadline  for  deployment. 

76.  In  addition,  consistent  with  the 
modification  to  the  wireline  schedule 
deployment  requirements,  CMRS 
carriers  need  only  deploy  local  number 
portability  by  this  deadline  in  the  100 
largest  MSAs  in  which  they  have 
received  a  specific  request  at  least  nine 
months  before  the  deadline  (i.e.,  a 
request  has  been  received  by  September 
30, 1998).  As  in  the  wireline  context, 
any  wireline  carrier  that  is  certified,  or 
has  applied  for  certification,  to  provide 
local  exchange  service  in  the  relevant 
state,  or  any  licensed  CMRS  provider, 
must  be  allowed  to  make  a  request  for 
deployment;  and  cellular,  broadband 
PCS,  and  covered  SMR  providers  must 
make  available  lists  of  their  switches  for 
which  deployment  has  and  has  not  been 
requested.  Additional  switches  within 
the  100  largest  MSAs  (i.e.,  those  that  are 
not  requested  initially)  must  be 
deployed  upon  request,  after  the  Jime 
30, 1999,  deadline  for  wireless  carriers, 
within  the  same  time  fiames  that  the 
Commission  adopts  here  for  wireline 
carriers,  imless  requesting  carriers 
specify  a  later  date.  The  time  fiames  for 
deployment  of  additional  wireless 
switches  are  as  follows:  (1)  Equipped 
Remote  Switches  within  30  days;  (2) 
Hardware  Capable  Switches  within  60 
days;  (3)  Capable  Switches  Retmiring 
Hardware  within  180  days;  and  (4)  Non- 
Capable  Switches  within  180  days.  As 
in  the  wireline  context,  carriers  may 
submit  requests  for  deployment  of 
number  portability  in  areas  outside  the 
100  largest  MSAs  at  any  time.  CMRS 
providers  must  provide  number 
portability  in  those  smaller  areas  within 
six  months  after  receiving  a  request  or 
within  six  months  after  June  30, 1999, 
whichever  is  later.  As  a  result,  the 
schedule  for  wireless  providers  is 
comparable  to  the  one  for  wireline 
carriers  in  terms  of  timine. 

77.  The  Commission  adds  one  further 
requirement  for  any  procedures  that 
limit  deployment  in  such  fashion  to 


requested  wireless  switches.  The 
existing  state  procediues  for  limiting 
deployment  of  number  portability 
capabilities  within  one  of  the  100  largest 
MSAs  to  requested  wireline  switches 
generally  appear  to  require  carriers  to . 
specify  whi(±  switches  located  within 
the  MSA  the  carrier  wishes  to  be 
deployed.  The  Commission  does  not 
wish  to  disturb  a  number  of  state 
decisions  concluding  that  it  is 
preferable  to  limit  the  selection  of 
wireline  switches  for  deployment  to 
switches  located  within  the  MSA  rather 
than  switches  serving  subscribers 
within  the  MSA.  The  Commission 
recognizes,  however,  that  the  wireless 
switches  that  provide  service  to  areas 
within  a  particular  MSA  are  more  likely 
to  be  located  outside  the  perimeter  of 
that  MSA  than  the  wireline  switches 
that  provide  service  to  areas  within  the 
MSA.  The  Commission  concludes, 
therefore,  that,  when  limiting 
deployment  within  one  of  the  100 
largest  MSAs  to  particular  requested 
wireless  switches,  carriers  must  be  able 
to  request  deployment  in  any  wireless 
switcm  that  provides  service  to  any  area 
within  that  MSA,  even  if  the  wireless 
switch  is  located  outside  of  the 
perimeter  of  that  MSA,  or  outside  any 
of  the  100  largest  MS^. 

78.  By  June  30, 1999,  the  Commission 
expects  that  regional  or  statewide  local 
number  portability  databases  containing 
both  wireless  and  wireline  numbers  will 
be  widely  available;  therefore,  the 
Commission  does  not  anticipate  a  need 
to  condition  the  requirement  that 
number  portability  M  requited  on 
request  after  June  30, 1999,  upon  the 
existence  of  regional  or  statewide 
databases.  If  there  is  a  delay  in  the 
development  of  the  databa^,  the 
Wireless  Telecommunications  Bureau 
Chief  has  been  delegated  authority  to 
waive  or  stay  the  deadline  for  CMRS 
providers. 

79.  In  its  petition  for  reconsideration. 
BANM  questions  the  Commission’s 
authority  and  its  basis  in  the  record  for 

upon  CMRS  provi^rs.  Specifical^, 
BANM  claims  that  the  Commission  has 
previously  held  that  its  regulatory 
authority  over  CMRS  providers  is 
limited  to  instances  in  which  there  is  a 
“clear  cut  need”  for  doing  so,  and  that 
regulation  of  number  por^ility  is  not 
clearly  necessary  in  the  CMRS  market. 
BANM  advanced  essentially  the  same 
argument  previously  in  this  proceeding, 
and  its  reconsideration  petition  raises 
no  new  issues.  Accordingly,  the 
Commission  affirms  its  prior  rejection  of 
this  argument.  As  the  Commission 
stated  in  the  First  Report  S'  Order,  the 
CT  DPUC  Petition  does  not  limit  its 
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authority  to  require  CMRS  providers  to 
provide  number  portability  to  other 
CMRS  or  wireline  carriers  because  that 
proceeding  was  restricted  to  the 
question  of  state  authority  to  regulate 
rates  of  CMRS  providers.  The  CT  DPUC 
Petition  did  not  reach  the  question  of 
the  Commission’s  authority  to  impose 
number  portability  requirements  on 
CMRS  providers.  The  Commission 
affirms  its  determination  that  it  has 
authority  to  impose  number  portability 
obligations  on  CMRS  providers  based  on 
the  findings  that  this  requirement  will 
result  in  pro-competitive  effects,  and 
furthers  its  CMRS  regulatory  policy  of 
establishing  moderate,  symmetrical 
regulation  of  all  services. 

80.  BANM  has  not  introduced  any 

new  evidence  or  aiguments  that  cause 
the  Commission  to  reconsider  its 
conclusion  in  the  First  Report  S'  Order 
that  provision  of  number  portability  by 
CMRS  carriers  is  impcntant  to 
competition.  Previously  in  this 
proceeding,  several  PCS  providers 
attested  to  the  importance  of  number 
portability  in  fostering  competition  in 
the  CMRS  industry.  The  record  in  this 
proceeding  contains  convincing 
evidence  ^at  service  provider 
portability  would  enhance  competition 
between  wireless  service  providers,  as 
well  as  between  wireless  and  wireline 
service  providers,  by  removing  the 
requirement  that  a  customer  must 
change  numbers  when  changing  service 
providers.  The  Commission  also  rejects 
BANM’s  argument  that  it  failed  to  make 
a  determination  on  the  technical 
feasibility  of  wireless  number 
portability.  The  record  in  this 
proceeding  supports  the  prior 
conclusion  that  cellular,  broadband 
PCS,  and  covered  SMR  providers  will  be 
able  to  resolve  any  technical  issues 
necessary  to  implement  number 
portability.  ' 

Deferral  of  Implementation  Until 
Resolution  of  Cost  Recovery  Issues 

81.  Back^und.  Section  251(e)(2)  of 
the  Act  requires  that  the  costs  of 
establishing  number  portability  “be 
borne  by  all  telecommunications 
carriers  on  a  competitively  neutral  basis 
as  determined  by  the  Commission.’’  In 
conjunction  with  the  First  Report  6- 
Order,  the  Commission  adopted  a 
Further  Notice  of  Proposed  Rulemaking 
(Further  NPRM)  that  seeks  comment  on 
appropriate  cost  recovery  mechanisms 
for  long-term  number  portability.  The 
Commission  has  not  yet  issued  the 
Second  Report  6-  Order  addressing  these 
issues,  although  it  intends  to  do  so  in 
the  near  future. 

82.  Discussion.  The  Commission  is 
not  persuaded  by  the  requests  of  U  S 


West  and  JSI  that  LECs  should  be 
permitted  to  suspend  ongoing 
preparations  to  meet  the  deployment 
schedule  until  the  Commission  has 
acted  on  the  issues  raised  in  the  Further 
NPRM  in  this  proceeding  that  involve 
the  LECs’  recovery  of  their  costs  of 
providing  number  portability.  As  stated 
above,  the  Commission  plans  to  adopt  a 
Second  Report  &■  Order  in  this 
proceeding  in  the  near  future 
implementing  the  statutory  provision 
that  expenses  incurred  as  a  result  of 
number  portability  be  “borne  by  all 
telecommunications  carriers  on  a 
competitively  neutral  basis.’’  U  S  West 
appears  to  suggest  that  it  necessarily 
will  be  barred  from  assessing  charges  in 
the  future  that  are  intended  to  recover 
costs  that  it  incurs  in  connection  with 
the  implementation  of  long-term 
number  portability  prior  to  its 
resolution  of  the  co^  recovery  issues 
posed  in  the  Further  NPRM.  That 
speculative  assertion  is  unfounded.  The 
Commission  anticipates  that  the  Second 
Report  S'  Order  will  be  adopted  well 
before  a  LEC  is  required  by  the 
deployment  schedule  to  commence  thp 
provision  of  long-term  number 
portability  to  the  public  in  the  Phase  I 
markets.  Moreover,  the  Commission 
expects  that  lECs  will  maintain  records 
of  the  costs  that  they  incur  in 
implementing  the  requirements  of  the 
First  Report  S'  Order  in  this  proceeding. 
Those  records  will  enable  the  LECs  to 
comply  with  the  decisions  the  ^ 
Commission  reaches  in  the  Second 
Report  S’  Order  with  respect  to  their 
recovery  of  long-term  niunber 
portability  costs.  The  Act  does  not 
mandate  that  the  Commission  complete 
action  on  cost  recovery  issues  prior  to 
the  LECs’  commencement  of  the 
planning  and  other  steps  required  to 
deploy  long-term  number  portability 
consistent  with  the  schedule  adopted  in 
the  First  Report  S'  Order.  Indeed, 
permitting  carriers  to  suspend  their 
ongoing  preparations  to  meet  the 
deployment  schedule  for  number 
portability  until  the  Commission  has  - 
adopted  specific  cost  recovery  rules  may 
be  inconsistent  with  the  statutory 
mandate  that  carriers  must  provide 
number  portability  “to  the  extent 
technically  feasible.’’ 

83.  The  Commission  also  concludes 
that  U  S  West  has  not  described,  much 
less  documented,  the  specific 
“distorting  effects’’  on  investment 
decisions,  the  use  of  number  portability 
facilities,  and  the  relationships  among 
providers  and  between  providers  and 
their  customers  that  it  claims  will  ensue 
from  the  Commission’s  brief  deferral  of 
long-term  number  portability  cost 


recovery  issues.  The  Commission 
further  agrees  with  ALTS  that  U  S 
West’s  constitutional  claim  is 
premature,  because  it  is  impossible  for 
any  party  to  establish  that  a  cost 
recovery  mechanism  that  has  not  yet 
been  adopted  is  unconstitutional. 

Finally,  l^ause  the  arguments 
advanced  by  JSI  on  behalf  of  rural 
carriers  with  respect  to  these  cost 
recovery  issues  repeat  the  points 
asserted  by  U  S  West,  the  Q>mmission 
reaches  the  same  conclusions. 

Ordering  Clauses 

84.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
Sections  1,  4(i),  4(j),  201-205,  218,  251, 
and  332  of  the  Communications  Act  as 
amended,  47  U.S.C.  151, 154(i),  154(j), 
201-205,  218,  251,  and  332,  Part  52  of 
the  Commission’s  rules,  47  CFR  52,  is 
amended  as  set  forth  in  Appendix  B 
hereto. 

85.  It  is  further  ordered  that  the 
Petitions  for  Reconsideration  and/or 
Clarification  are  granted  to  the  extent 
indicated  herein  and  otherwise  are 
denied. 

86.  It  is  further  ordered  that  the 
policies,  rules,  and  requirements  set 
forth  herein  are  adopt^,  effective  May 

15. 1997,  except  for  collections  of 
information  subject  to  approval  by  the 
Office  of  Management  and  Budget 
(OMB),  which  are  effective  September 

12. 1997. 

87.  It  is  further  ordered  that  the 
Motion  to  Accept  Late-Filed  Comments 
of  Telecommunications  Resellers 
Association  and  the  Motion  to  Accept 
Late-Filed  Reply  Comments  of  U  S  West 
are  granted. 

Federal  Communications  Commission 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  52  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— NUMBERING 

1.  Section  52.23  is  amended  by 
revising  paragraphs  (a)(4)  through  (a)(8), 
removing  paragraph  (a)(9),  and  revising 
paragraphs  (b)  and  (g)  to  read  as  follows: 

§52.23  Deployment  of  long-term  database 
methods  for  number  portability  by  LECs. 

(а) .  *  * 

(4)  Does  not  result  in  unreasonable 
degradation  in  service  quality  or 
network  reliability  when  implemented; 

(5)  Does  not  result  in  any  degradation 
in  service  quality  or  network  reliability 
when  customers  switch  carriers; 

(б)  Does  not  result  in  a  carrier  having 
a  proprietary  interest; 
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(7)  Is  able  to  migrate  to  location  and 
service  portability;  and 

(8)  Has  no  signibcant  adverse  impact 
outside  the  areas  where  number 
portability  is  deployed. 

(b)  (1)  All  LECs  must  provide  a  long¬ 
term  database  method  for  number 
portability  in  the  100  largest 
Metropolitan  Statistical  Areas  (MSAs) 
by  December  31, 1998,  in  accordance 
with  the  deployment  schedule  set  forth 
in  the  Appendix  to  this  part,  in  switches 
for  which  another  carrier  has  made  a 
specific  request  for  the  provision  of 
number  portability,  subject  to  paragraph 
(b)(2)  of  this  section. 

(2)  Any  procedure  to  identify  and 
request  switches  for  deployment  of 
number  portability  must  comply  with 
the  following  criteria: 

(i)  Any  wireline  carrier  that  is 
certified  (or  has  applied  for 
certification)  to  provide  local  exchange 
service  in  a  state,  or  any  licensed  CMRS 
provider,  must  be  permitted  to  make  a 
request  for  deployment  of  number 
portability  in  that  state; 

(ii)  Carriers  must  submit  requests  for 
deployment  at  least  nine  months  before 
the  deployment  deadline  for  the  MSA; 

(iii)  A  LEG  must  make  available  upon 
request  to  any  interested  parties  a  list  of 
its  switches  for  which  number 
portability  has  been  requested  and  a  list 
of  its  switches  for  which  number 
ponability  has  not  been  requested;  and 

(iv)  After  the  deadline  for  deployment 
of  number  portability  in  an  MSA  in  the 
100  largest  MSAs,  according  to  the 
deployment  schedule  set  forth  in  the 
Appendix  to  this  part,  a  LEG  must 
deploy  number  portability  in  that  MSA 
in  additional  switches  upon  request 
within  the  following  time  fi-ames; 

(A)  For  remote  switches  supported  by 
a  host  switch  equipped  for  portability 
(“Equipped  Remote  Switches”),  within 
30  days; 

(B)  For  switches  that  require  software 
but  not  hardware  changes  to  provide 
portability  (“Hardware  Capable 
Switches”),  within  60  days; 

(C)  For  switches  that  require  hardware 
changes  to  provide  portability  (“Capable 
Switches  Requiring  Hardware”),  within 
180  days;  and 

(D)  For  switches  not  capable  of 
portability  that  must  be  replaced  (“Non- 
Capable  Switches”),  within  180  days. 
***** 

(g)  Carriers  that  are  members  of  the 
Illinois  Local  Number  Portability 
Workshop  must  conduct  a  field  test  of 
any  technically  feasible  long-term 
database  method  for  number  portability 
in  the  Chicago,  Illinois,  area.  The 
carriers  participating  in  the  test  must 
jointly  file  with  the  Common  Carrier 


Bureau  a  report  of  their  findings  within 
30  days  following  completion  of  the 
test.  The  Chief,  Common  Carrier  Bureau, 
shall  monitor  developments  during  the 
field  test,  and  may  adjust  the  field  test 
completion  deadline  as  necessary. 

2.  Section  52.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  52.31  Deployment  Of  long-term  database 
methods  for  number  portability  by  CMRS 
Providers. 

(a)  By  June  30, 1999,  all  cellular, 
broadband  PCS,  and  covered  SMR 
providers  must  provide  a  long-term 
database  method  for  number  portability, 
in  the  MSAs  identified  in  the  Appendix 
to  this  part  in  compliance  with  the 
performance  criteria  set  forth  in 
§  5.2.23(a),  in  switches  for  which  another 
carrier  has  made  a  specific  request  for  - 
the  provision  of  number  portability, 
subject  to  paragraph  (a)(1)  of  this 
section. 

(1)  Any  procedure  to  identify  and 
request  switches  for  deployment  of 
number  portability  must  comply  with 
the  following  criteria: 

'  (i)  Any  wireline  carrier  that  is 
certified  (or  has  applied  for 
certification)  to  provide  local  exchange 
service  in  a  state,  or  any  licensed  CM^ 
provider,  must  be  permitted  to  make  a 
request  for  deployment  of  number 
portability  in  that  state; 

(ii)  For  the  MSAs  identified  in  the 
Appendix  to  this  part,  carriers  must 
submit  requests  for  deployment  by 
September  30, 1998; 

(iii)  A  cellular,  broadband  PCS,  or 
covered  SMR  provider  must  make 
available  upon  request  to  any  interested 
parties  a  list  of  its  switches  for  which 
number  portability  has  been  requested 
and  a  list  of  its  switches  for  which 
number  portability  has  not  been 
requested; 

(iv)  After  June  30, 1999,  a  cellular, 
broadband  PCS,  or  covered  SMR 
provider  must  deploy  additional 
switches  serving  the  MSAs  identified  in 
the  Appendix  to  this  part  upon  request 
within  the  following  time  frames: 

(A)  For  remote  switches  supported  by 
a  host  switch  equipped  for  portability 
(“Equipped  Remote  Switches”),  within 
30  days; 

(B)  For  switches  that  require  software 
but  not  hardware  changes  to  provide 
portability  (“Hardware  Capable 
Switches”),  within  60  days; 

(C)  For  switches  that  require  hardware 
changes  to  provide  portability  (“Capable 
Switches  Requiring  Hardware”),  within 
180  d^s;  and 

(D)  For  switches  not  capable  of 
portability  that  must  be  replaced  (“Non- 
Capable  Switches”),  within  180  days. 

fy)  Carriers  must  be  able  to  request 
deployment  in  any  wireless  switch  that 


serves  any  area  within  that  MSA,  even 
if  the  wireless  switch  is  outside  that 
MSA,  or  outside  any  of  the  MSAs 
identified  in  the  Appendix  to  this  part. 

(2)  By  June  30, 1999,  all  cellular, 
broadband  PCS,  and  covered  SMR 
providers  must  be  able  to  support 
roaming  nationwide. 
***** 

3.  The  Appendix  to  part  52  is  revised 
to  read  as  follows: 

Appendix  to  Part  52 — Deployment 
Schedule  for  Long-Term  Database 
Methods  for  Local  Numbar  Portability 

Implementation  must  be  completed  by  the 
carriers  in  the  relevant  MSAs  during  the 
periods  specified  below: 


PHASE  I— 10/l/97-^1fM 

Chicago,  IL  .  3 

Philadelphia,  PA .  4 

Atlanta,  GA  . 8 

New  York,  NY .  2 

Los  Angeles,  CA  . 1 

Houston,  TX .  7 

Minneapolis,  MN .  12 

PHASE  s— i/ifse-a/isMs 

Detroit,  MI . 6 

Cleveland,  OH .  20 

Washington,  DC  .  5 

Baltimore,  MD .  18 

Miami,  FL . 24 

Fort  Lauderdale,  FL .  39 

Orlando,  FL .  40 

Cincinnati,  OH .  30 

Tampa,  FL .  23 

Boston,  MA  .  9 

Riverside,  CA  .  10 

San  Diego.  CA  .  14 

Dallas,  TX . 11 

St  Louis,  MO .  16 

Phoenix,  AZ .  17 

Seattle,  WA  .  22 

PHASE  M-^l/Se-S/SQfM 

Indianapolis,  IN  .  34 

Milwaukee,  WI .  35 

Columbus,  OH  .  38 

Pittsburgh,  PA .  19 

Newark,  NJ  .  25 

Norfolk,  VA .  32 

New  Orleans,  LA  .  41 

Charlotte,  NC  . 43 

Greensboro,  NC .  48 

Nashville,  TN .  51 

Las  Vegas,  NV  .  50 

Nassau.  NY . . .  13 

Buffalo,  NY  .  44 

Orange  Co,  CA  .  15 

Oakland,  CA .  21 

San  Francisco,  CA  .  29 

Rochester,  NY  .  49 

Kansas  City.  KS  . .  28 

Fort  Worth,  TX  . 33 

Hartford,  CT . 46 

Denver,  CO . 26 

Portland.  OR  .  27 

PHASE  IV— 7/l/9e-a/S0f9e 

Grand  Rapids,  MI  .  56 

Dayton,  OH  .  61 

Akron,  OH  .  73 

Gary,  IN  .  80 

Bergen.  NJ  .  -  42 
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Middlesex,  NJ  . . . 

Monmouth.  N)  . 

Richmond,  VA  . 

Memphis,  TN  . 

Louisville,  KY  . 

Jacksonville,  FL  . . . 

Raleigh,  NC  . 

.West  Palm  Beach,  FL . 

Greenville.  SC  . 

Honolulu,  HI . 

Providence,  RI . 

Albany,  NY  . 

San  Jose,  CA . 

Sacramento,  CA  . 

Fresno,  CA  . . . 

San  Antonio,  TX . 

Oklahoma  Qty,  OK  . . . 

Austin,  TX . ; . 

Salt  Lake  Qty.  UT  . . 

Tucson,  AZ  . .T. . 

PHASE  V— 10/1/96-12/31/96 

Toledo,  OH . 

Yoimgstown,  OH  . 

Aim  Arbor,  Ml  . 

Fort  Wayne,  IN  . 

Scranton,  PA  . 

Allentown,  PA  . . . 

Harrisburg,  PA  . 

Jersey  Qty,  NJ . . . 

Wilmington,  DE  . 

Birmingliam.  AL  . 

Knoxville,  KY  . 

Baton  Rouge,  LA . 

Charleston,  %  . 

Sarasota,  FL . 

Mobile,  AL  . 

Columbia,  SC  . 

Tulsa.  OK  . 

Syracuse,  NY . 

Springfield,  MA  . 

Ventura,  CA  . 

Bakersfield,  CA  . . 

Stockton,  CA  . 

VaUejo,  CA  . 

El  Paso,  TX . : . 

Little  Rock,  AR  . 

Wichita,  KS . 

New  Haven,  CT . 

Omaha,  NE  . 

Albuquerque,  NM  . 

Tacoma,  WA  . 
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Supplemental  Final  Regulatory  Flexibility 
Analysis 

1.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  5  U.S.C. 
603,  an  Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Propped  Rulem^ng  [NPRM).  The 
Commission  sought  written  public  comment 
on  the  proposals  in  the  NPRM.  In  addition, 
pursuant  to  section  603,  a  Final  Regulatory 
Flexibility  Analysis  (FRF A)  was  incorporated 
in  the  First  Import  S'  Order.  That  FRFA 
conformed  to  the  RFA,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  5  U.S.C  601 
et  seq.  The  SBREFA  is  title  II  of  the  Contract 
With  America  Advancement  Act  of  1996 
(CWAAA).  Public  Law  104-121, 110  Stat. 

847  (1996).  The  Supplemental  Final 
Regulatory  Flexibility  Analysis  in  this  First 
Memomndum  Opinion  and  Order  on 
Reconsideration  [First  Reconsideration 
Ordeij  (Supplemental  FRFA)  also  conforms 
to  the  RFA. 


A.  Need  for  and  Objectives  of  this  First 
Reconsideration  Order  and  the  Rules 
Adopted  Herein 

2.  The  need  for  and  objectives  of  the  rules 
adopted  in  this  First  Reconsideration  Order 
are  the  same  as  those  discussed  in  the  FRFA 
in  the  First  Report  S'  Order.  In  general,  the 
rules  implement  the  statutory  requirement 
that  all  LECs  provide  telephone  number 
portability  when  technically  feasible.  In  this 
First  Reconsideration  Order,  the  Conunission 
grants  in  part  and  denies  in  part  several  of 
the  petitions  filed  for  reconsideration  and/or 
clarification  of  the  First  Report  S'  Order,  in 
order  to  further  the  same  needs  and 
objectives.  First,  the  Commission  concludes 
that  QOR  is  not  an  acceptable  long-term 
number  portability  method.  Second,  the 
Commission  extends  the  implementation 
schedule  for  wireline  carriers,  clarifies  the 
requirements  imposed  thereimder,  and 
addresses  issues  raised  by  rural  LECs  and 
certain  other  parties.  The  Commission 
concludes  that  LECs  need  only  provide 
number  portability  within  the  100  largest 
MSAs  in  switches  for  which  another  carrier 
has  made  a  specific  request  for  the  provision 
of  portability.  Finally,  the  Commission 
affirms  and  clarifies  the  implementation 
schedule  for  wireless  carriers. 

B.  Analysis  of  Significant  Issues  Raised  in 
Response  to  the  FRFA 

3.  Summary  of  the  FRFA.  In  the  FRFA,  the 
Commission  concluded  that  incumbent  LECs 
do  not  qualify  as  small  businesses  because 
they  are  dominant  in  their  field  of  operation, 
and,  accordingly,  the  Commission  did  not 
address  the  impact  of  the  rules  on  incumbent 
LECs.  The  Commission  noted  that  the  RFA 
generally  defines  the  term  “small  business” 
as  having  the  same  meaning  as  the  term 
“small  business  concern”  rmder  the  Small 
Business  Act  15  U.S.C  632.  A  small 
business  concern  is  one  that  (1)  is 
independently  owned  and  curated;  (2)  is  not 
dominant  in  its  field  of  operation;  and  (3) 
satisfies  any  additional  criteria  established  by 
the  Small  Business  Administration  (SBA).  15 
U.S.C  632.  According  to  the  SBA’s 
regulations,  entities  engaged  in  the  provision 
of  telephone  service  may  have  a  maximum  of 
1,500  employees  in  order  to  qualify  as  a 
small  business  concern.  13  oNt  121.201. 

This  standard  also  applies  in  determining 
whether  an  entity  is  a  small  business  for 
purposes  of  the  Regulatory  Flexibility  Act. 

4.  The  Commission  did  recognize  ^at 
these  rules  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  insofar  as  they  apply  to 
telecommunications  carriers  other  than 
incumbent  LECs,  including  competitive 
LECs,  as  well  as  cellular,  broadband  PCS,  and 
covered  SMR  providers.  Based  upon  data 
contained  in  the  most  recent  census  and  a 
report  by  the  Commission’s  Common  Carrier 
Bureau,  the  Commission  estimated  that  2,100 
carriers  could  be  affected.  The  Commission 
also  discussed  the  reporting  requirements 
imposed  by  the  First  Report  S'  Order. 

5.  Finally,  the  Commission  discussed  the 
steps  it  had  taken  to  minimize  the  impact  on 
small  entities,  consistent  with  stated 
objectives.  The  Commission  concluded  that 
the  actions  in  the  First  Report  S'  Order  would 


benefit  small  entities  by  facilitating  their 
entry  into  the  local  exchange  market.  The 
Commission  found  that  the  record  in  this 
proceeding  indicated  that  the  lack  of  number 
portability  would  deter  entry  by  competitive 
providers  of  local  service  because  of  the 
value  customers  place  on  retaining  their 
telephone  numbers.  These  competitive 
providers,  many  of  which  may  be  small 
entities,  niay  find  it  easier  to  enter  the  market 
as  a  result  of  number  portability,  which  will 
eliminate  this  barrier  to  entry.  The 
Commission  noted  that,  in  general,  it 
attempted  to  keep  burdens  on  local  exchange 
carriers  to  a  minimum!  For  example,  the 
Conunission  adopted  a  phased  deployment 
schedule  for  implementation  in  the  100 
largest  MSAs,  and  then  elsewhere  upon  a 
carrier’s  request;  the  Conunission 
conditioned  the  provision  of  currently 
available  measures  upon  request  only;  the 
Conunission  did  not  require  cellular, 
broadband  PCS,  and  covered  SMR  providers, 
which  may  be  small  businesses,  to  offer 
crurently  available  number  portability 
measures;  and  it  did  not  require  paging  and 
messaging  service  providers,  which  may  be 
small  entities,  to  provide  any  number 
portability. 

1.  Treatment  of  Small  Incumbent  LECs 

6.  Comments.  NTCA/OPASTOO  claims 
that  the  First  Report  S'  Order's  Final 
Regulatory  Flexibility  Analysis  does  not 
address  the  impact  of  the  rules  on  small 
incumbent  LECs,  and  is  thus  inconsistent 
with  the  Local  Competition  Order.  NTCA/ 
OPASTOO  suggests  that  exempting  rural 
LECs  from  number  portability  requirements 
absent  a  bona  fide  request  would  fulfill  the 
Commission’s  responsibility  under  the 
Regulatory  Flexibility  Act. 

7.  Discussion.  Because  the  small 
inciunbent  LECs  subject  to  these  rules  are 
either  dominant  in  their  field  of  operations 
or  are  not  independently  owned  and 
operated,  consistent  wiUi  the  Commission’s 
prior  practice,  they  are  excluded  from  the 
definition  of  “small  entity”  and  “small 
business  concerns.”  As  the  Commission 
stated  in  the  Local  Competition  Order,  it  has 
found  incumbent  LECs  to  be  “dominant  in 
their  field  of  operation”  since  the  early 
1980’s,  and  that  it  consistently  has  certified 
under  the  RFA  (5  U.S.C.  605(b))  that 
incumbent  LECs  are  not  subject  to  regulatory . 
flexibility  analyses  because  they  are  not 
small  businesses.  The  Commission  has  made 
similar  determinations  in  other  areas. 
Accordingly,  the  use  of  the  terms  “small 
entities”  and  “small  businesses”  does  not 
encompass  small  incumbent  LECs.  Although 
the  Commission  is  not  folly  persuaded  on  the 
basis  of  this  record  that  the  prior  practice  has 
been  incorrect,  in  light  of  the  special 
concerns  raised  by  NTCA/OPASTCO  in  this 
proceeding,  for  regulatory  flexibility  analysis 
purposes,  the  Commission  will  include  small 
incumbent  LECs  in  this  Supplemental  FRFA 
and  use  the  term  “small  incumbent  LECs”  to 
refer  to  any  incumbent  LECs  that  armably 
might  be  defined  by  SBA  as  “small  business 
concerns.”  Out  of  an  abundance  of  caution, 
therefore,  the  Commission  will  include  small 
inciunbent  LECs  in  the  Supplemental  FRFA 
in  this  First  Reconsideration  Order  to  remove 
any  possible  issue  of  RFA  compliance. 
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2.  Other  Issues 

8.  Although  not  in  response  to  the  FRFA, 
certain  parties  urge  the  ^mmission  to  waive 
nvsmber  portability  requirements  for  rural 
and/or  smaller  LECs  serving  areas  in  the 
largest  100  MSAs  until  receipt  of  a  bona  fide 
request,  or  to  grant  an  exemption  from  the 
Commission’s  rules  on  the  basis  of  rural  and/ 
or  smaller  LEC  status.  The  Commission 
discusses  these  issues  above  in  the  First 
Reconsideration  Order. 

C.  Description  and  Estimates  of  the  Number 
of  Small  Entities  Affected  by  this  First 
Reconsideration  Order 

9.  For  the  piuposes  of  this  First 
Reconsideration  Order,  the  RFA  defines  a 
“small  business”  to  be  the  same  as  a  “small 
business  concern”  under  the  Small  Business 
Act.  15  U.S.C.  632,  unless  the  Commission 
has  developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.  See  5  U.S.C. 
601(3)  (incorporating  by  reference  the 
definition  of  “small  business  concern”  in  15 
U.S.C  632).  Under  the  Small  Business  Act, 
a  “small  business  concern”  is  one  thab  (1)  Is 
independently  owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and  (3) 
meets  any  additional  criteria  established  by 
the  SBA.  15  U.S.Q  632.  SBA  has  defined  a 
small  business  for  Standard  Industrial 
Classification  (SIC)  categories  4812 
(Radiotelephone  Communications)  and  4813 
(Telephone  Conununications,  Except 
Radiotelephone)  to  be  small  entities  with 
fewer  than  1,500  employees.  The 
Commission  first  discusses  generally  the  total 
number  of  small  telephone  companies  felling 
within  both  of  those  SIC  categories.  Then,  the 
Commission  discusses  the  number  of  small 
businesses  within  the  two  subcatemries  that 
may  be  affected  by  these  rules,  and  attempt 
to  refine  further  those  estimates  to 
correspond  with  the  categories  of  telephone 
companies  that  are  commonly  used  imder  the 
rules. 

10.  Consistent  with  the  prior  practice,  the 
Commission  shall  continue  to  exclude  small 
incumbent  LECs  frt>m  the  definition  of  a 
small  entity  for  the  purpose  of  this 
Supplemental  FRFA.  Nevertheless,  as 
mentioned  above,  the  Commission  includes 
small  incumbent  LECs  in  this  Supplemental 
FRFA.  Accordingly,  the  use  of  the  terms 
“small  entities”  and  “small  businesses”  does 
not  encompass  “small  incumbent  LECs.”  The 
Commission  uses  the  term  “small  incumbent 
LECs”  to  refer  to  any  incumbent  LECs  that 
arguably  might  be  defined  by  SBA  as  “small 
business  concerns.”  See  13  CFR  §  121.201 
(SIC  4813). 

11.  Total  Number  of  Telephone  Companies 
Affected.  Many  of  the  decisions  and  rules 
adopted  herein  may  have  a  significant  effect 
on  a  substantial  number  of  the  small 
telephone  companies  identified  by  SBA.  The 
United  States  Bureau  of  the  Census  (“the 
Census  Bureau”)  reports  that,  at  the  end  of 
1992,  there  were  3,497  firms  engaged  in 
providing  telephone  services,  as  defined 
therein,  for  at  least  one  year.  This  number 
contains  a  variety  of  different  categories  of 
carriers,  including  local  exchange  carriers, 
interexchange  carriers,  competitive  access 
providers,  cellular  carriers,  mobile  service 
carriers,  operator  service  providers,  pay 


telephone  operators,  PCS  providers,  covered 
SMR  providers,  and  resellers.  It  seems  certain 
that  smne  of  those  3,497  telephone  service 
firms  may  not  qualify  as  small  entities  or 
small  incumbent  LE&  because  they  are  not 
“independently  owned  and  operated.”  15 
U.S.C  632(a)(1).  For  example,  a  PCS  provider 
that  is  affiliated  with  an  interexchange  carrier 
having  more  than  1,500  employees  would  not 
meet  the  definition  of  a  small  business.  The 
Commission  believes  that  these  rules  may 
affect  certain  subcategories  within  that 
estimate,  i.e.,  wireline  carriers  and  service 
providers,  including  local  exchange  carriers 
and  competitive  access  providers;  and 
wireless  carriers,  including  cellular  service 
carriers,  broadband  PCS  licensees,  and  SMR 
licensees.  The  Commission  discusses  those 
subcategories  below  in  further  detail.  The 
Conunission  believes,  on  the  other  hand,  that 
these  rules  will  not  affect  certain 
subcategories  within  that  estimate,  j.e., 
interexchange  carriers,  operator  service 
providers,  pay  telephone  operators,  mobile 
service  carriers,  and  resellers,  and,  moreover, 
will  not  affect  small  cable  system  operators. 

12.  Wireline  Carriers  and  Service 
Providers.  SBA  has  developed  a  definition  of 
small  entities  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  Census  Bureau 
reports  that,  there  were  2,321  such  telephone 
companies  in  operation  for  at  least  one  year 
at  the  end  of  1992.  According  to  SBA’s 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  employing  fewer  than  1,500 
nersons.  13  CFR  121.201.  Standard  Industrial 
Classification  (SIC)  Code  4812.  All  but  26  of 
the  2,321  non-radiotelephone  companies 
listed  by  the  Census  Bureau  were  reported  to 
have  fewer  than  1,000  employees,  llius,  even 
if  all  26  of  those  companies  had  more  than 
1,500  employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that  might 
qualify  as  small  entities  or  small  incumbent 
LECs.  Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently  owned 
and  operated,  the  Commission  is  unable  at 
this  time  to  estimate  with  greater  precision 
the  number  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  under  SBA’s  definition. 
Consequently,  the  Conunission  estimates  that 
there  are  fewer  than  2,295  small  entity 
telephone  communications  companies  other 
than  radiotelephone  companies  that  may  be 
affected  by  the  decisions  and  rules  adopted 
in  this  First  Reconsideration  Order. 

13.  Local  Exchange  Carriers.  Neither  the 
Corrunission  nor  SBA  has  developed  a 
definition  of  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  SBA  rules  is  for 
telephone  ccurununications  companies  other 
than  radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  munber  of  LECs  nationwide  of 
which  the  Corrunission  is  aware  appears  to  be 
the  data  that  the  Conunission  collects 
annually  in  cormection  with  the 
Telecommunications  Relay  Service  (TRS). 
According  to  the  Cotrunission’s  most  recent 
data,  1,347  companies  reported  that  they 
were  engaged  in  the  provision  of  local 
exchange  services.  Although  it  seems  certain 


that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or  have 
more  than  1,500  employees,  the  Commission 
is  unable  at  this  time  to  estimate  with  greater 
precision  the  number  of  LECs  that  wouJd 
qualify  as  small  business  concerns  under 
SBA’s  definition.  Consequently,  the 
Commission  estimates  that  there  are  fewer 
than  1,347  small  inemnbent  LECs  that  may 
be  affected  by  the  decisions  and  rules 
adopted  in  this  First  Reconsideration  Order. 

14.  Competitive  Access  Providers.  Neither 
the  Conunission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  competitive  access 
services  (CAPs).  The  closest  applicable 
definition  imder  SBA  rules  is  fm  telephone 
conununications  companies  other  than 
radiotelephone  (wireless)  companies.  The 
most  reliable  source  of  infemnation  regarding 
the  number  of  CAPs  nationwide  of  wfoch  the 
Commission  is  aware  appears  to  be  the  data 
that  the  Conunission  collects  annually  in 
connection  with  the  TRS.  According  to  the 
Corrunission’s  most  recent  data,  57 
companies  reported  that  they  were  engaged 
in  the  provision  of  competitive  access 
services.  Although  it  seems  certain  that  some 
of  these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  the  Conunission  is  unable 
at  this  time  to  estimate  with  greatM'  precision 
the  number  of  CAPs  that  would  qualify  as 
small  business  concerns  under  SBA’s 
definition.  Consequently,  the  Qnrunission 
estimates  that  there  are  fewer  than  57  nnall 
entity  CAPs  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this  First 
Reconsideration  Order. 

15.  Wireless  (Radiotelephone)  Carriers. 
SBA  has  developed  a  definition  of  small 
entities  for  radiotelephone  (wireless) 
companies.  The  Census  Biueau  reports  that 
there  were  1,176  such  companies  in 
operation  for  at  least  one  year  at  the  end  of 
1992.  AccOTding  to  SBA’s  definition,  a  small 
business  radiotelephone  ctunpany  is  one 
employing  fewer  than  1,500  persoiu.  13  CFR 
121.201,  Standard  Industrial  Classification 
(SIC)  Code  4812.  The  Census  Bureau  also 
reported  that  1,164  of  those  radiotelephone 
companies  had  fewer  than  1,000  employees. 
Thus,  even  if  all  of  the  remaining  12 
companies  had  more  than  1,500  employees, 
there  would  still  be  1,164  radiotelephone 
companies  that  might  qualify  as  small 
entities  if  they  are  independently  owned  and 
operated.  Although  it  seems  certain  that 
some  of  these  carriers  are  not  independently 
owned  and  operated,  the  Corrunission  is 
unable  at  this  time  to  estimate  with  greater 
precision  the  number  of  radiotelephone 
carriers  and  service  providers  that  would 
qualify  as  small  business  concerns  under 
SBA’s  definition.  Consequently,  the 
Conunission  estimates  that  there  are  fewer 
than  1,164  small  entity  radiotelephone 
companies  that  may  be  affected  by  the 
decisions  and  rules  adopted  in  this  First 
Reconsideration  Order. 

16.  Cellular  Service  Carriers.  Neither  the 
Conunission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  cellular  services. 
The  closest  applicable  definition  imder  SBA 
rules  is  telephone  communications 
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companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the  number 
of  cellular  service  carriers  nationwide  of 
which  the  Cbmmission  is  aware  appears  to  be 
the  data  that  the  Commission  collects 
annually  in  connection  with  the  TRS. 
According  to  the  Commission’s  most  recent 
data,  792  OHnpanies  reported  that  they  were 
engaged  in  the  provision  of  cellular  services. 
Although  it  seems  certain  that  some  of  these 
carriers  are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  the  Commission  is  unable  at  this 
time  to  estimate  with  greater  precision  the 
number  of  cellular  service  carriers  that  would 
qualify  as  small  business  concerns  under 
SBA’s  definition.  Consequently,  the 
Commission  estimate  that  there  are  fewer 
than  792  small  entity  cellular  service  carriers 
that  may  be  affected  by  the  decisions  and 
rules  adopted  in  this  First  Reconsideration 
Order. 

17.  Broadband  PCS  Licensees.  The 
broadband  PCS  spectrum  is  divided  into  six 
frequency  blocks  designated  A  through  F, 
and  the  Commission  ^s  held  auctions  for 
each  block.  The  Commission  defined  “small 
entity”  fw  Blocks  C  and  F  as  an  entity  that 
has  average  gross  revenues  of  less  thw  $40 
million  in  the  three  previous  calendar  years. 
For  Block  F,  an  additional  classification  for 
“very  small  business”  was  added  and  is 
defined  as  an  entity  that,  together  with  their 
affiliates,  has  average  gross  revenues  of  not 
more  than  $15  million  for  the  preceding  three 
calendar  years.  These  regulations  defining 
“small  entity”  in  the  context  of  broadband 
PCS  auctions  have  been  approved  by  the 
SBA.  No  small  businesses  within  the  SBA- 
approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were  90 
wiiming  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total  of  93 
small  and  very  small  business  bidders  won 
approximately  40  percent  of  the  1,479 
licenses  for  Blocks  D,  E,  and  F.  However, 
licenses  for  blocks  C  through  F  have  not  been 
awarded  fully;  thmefore,  there  are  few,  if  any, 
small  brisinesses  currently  providing  PCS 
services.  Based  on  this  information,  the 
Commission  concludes  that  the  number  of 
small  broadband  PCS  licensees  will  include 
the  90  wiiming  C  Block  bidders  and  the  93 
qualifying  bidders  in  the  D,  E,  and  F  blocks, 
iat  a  total  of  183  small  PCS  providers  as 
defined  by  the  SBA  and  the  Commission's 
auction  rules. 

18.  SMR  Licensees.  Pursuant  to  47  CFR 
90.814(bXl),  the  Commission  has  defined 
“small  entity”  in  auctions  for  geographic  area 
800  MHz  and  900  MHz  SMR  licenses  as  a 
firm  that  had  average  annual  gross  revenues 
of  less  than  $15  million  in  the  three  previous 
calendar  years.  This  definition  of  a  “small 
entity”  in  the  context  of  800  MHz  and  900 
MHz  SMR  has  been  approved  by  the  SBA. 
The  rules  adopted  in  this  First 
Recoiuideration  Order  may  apply  to  SMR 
providers  in  the  800  MHz  and  900  MHz 
bands  that  either  hold  geographic  area 
licenses  or  have  obtained  extended 
implementation  authorizations.  The 
Commission  does  not  know  how  many  firms 
provide  800  MHz  or  900  MHz  geographic 
area  SMR  service  pursuant  to  extendi 


implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  less  than  $15  million.  The 
Commission  assumes,  for  purposes  of  this 
Supplemental  FRFA,  that  all  of  the  extended 
implementation  authorizations  may  be  held 
by  small  entities,  which  may  be  affected  by 
the  decisions  and  rules  adopted  in  this  First 
Reconsideration  Order. 

19.  The  Commission’s  auctions  for 
geographic  area  licenses  in  the  900  MHz  SMR 
band  concluded  in  April  of  1996.  There  were 
60  winning  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based  on 
this  information,  the  Commission  concludes 
that  the  number  of  geographic  area  SMR 
licensees  affected  by  the  rules  adopted  in  this 
First  Reconsideration  Order  includes  these 
60  small  entities.  No  auctions  have  been  held 
for  800  MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  currently  hold 
these  licenses.  A  total  of  525  licenses  will  be 
awarded  for  the  upper  200  channels  in  the 
800  MHz  geographic  area  SMR  auction. 
However,  the  Commission  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in  the 
800  MHz  geographic  area  SMR  auction. 

There  is  no  b^is,  moreover,  on  which  to 
estimate  how  many  small  entities  will  win 
these  licenses.  Given  that  nearly  all 
radiotelephone  companies  have  fewer  than 
1,000  employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  can  be  made,  the  Commission 
assumes,  for  purposes  of  this  Supplemental 
FRFA,  that  all  of  the  licenses  may  be 
awarded  to  small  entities  who,  thus,  may  be 
affected  by  the  decisions  in  this  First 
Reconsideration  Order. 

20.  Cable  System  Operators.  SBA  has 
developed  a  definition  of  small  entities  for 
cable  and  other  pay  television  services, 
which  includes  all  such  companies 
generating  less  than  $11  million  in  revenue 
annually.  This  definition  includes  cable 
systems  operators,  closed  circuit  television 
services,  direct  broadcast  satellite  services, 
multipoint  distribution  systems,  satellite 
master  antenna  systems  and  subscription 
television  services.  According  to  the  Census 
Bureau,  there  were  1,432  such  cable  and 
other  pay  television  services  generating  $11 
million  (Mr  less  in  annual  re<»ipts  that  were 
in  operation  for  at  least  one  year  at  the  end 
of  1992. 

21.  The  Commission  has  developed  its  own 
definition  of  a  small  cable  system  operator 
for  the  purposes  of  rate  regulation.  Under  the 
Commission’s  rules,  a  “si^l  cable 
company,”  is  one  serving  fewer  than  400,000 
subsaib^  nationwide.  47  CFR  76.901(e). 
Based  on  the  Commission’s  most  recent 
information,  the  Commission  estimates  that 
there  were  1,439  cable  operators  that 
quahfied  as  small  cable  system  operators  at 
the  end  of  1995.  Since  then,  some  of  those 
(x>mpanie8  may  have  grown  to  serve  over 
400,000  subscribers,  and  others  may  have 
been  involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  Consequently,  the  Commission 
estimates  that  there  are  fewer  than  1,468 
small  entity  cable  system  operators  that  may 
be  affected  by  the  decisions  and  rules 
adopted  in  this  First  Reconsideration  Qnfer. 


22.  The  Conunimications  Act  also  contains 
a  definition  of  a  small  cable  system  operator, 
which  is  “a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the  aggregate 
fewer  than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  aimual 
revenues  in  the  aggregate  exceed 
$250,000,000.”  47  U.S.C  543(m)(2).  There 
were  63,196,310  basic  cable  subscribers  at 
the  end  of  1995,  and  1,450  cable  system 
operators  serving  fewer  than  one  percent 
(631,960)  of  subscribers.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities  whose 
gross  annual  revenues  exceed  $250,000,000, 
the  Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the  number  of 
cable  system  operators  that  would  qualify  as 
small  cable  operators  under  the  detoition  in 
the  Conununications  Act. 

D.  Summary  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements  and  Steps  Taken 
to  Minimize  the  Significant  Economic  Impact 
of  this  First  Reconsideration  Order  on  Small 
Entities  and  Small  Incumbent  LECs, 

Including  the  Significant  Alternatives 
Considered  and  Rejected 

23.  Structure  of  the  Analysis.  In  this 
Section  of  the  Supplemental  FRFA,  the 
Commission  analyzes  the  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  diat  may  apply  to  small  entities 
and  small  incumbeivt  LECs  as  a  result  of  this 
First  Reconsideration  Order.  See  5  U.S.C. 
604(aK4).  As  a  part  of  this  discnission,  the 
Conunission  mentions  some  of  the  types  of 
skills  that  will  be  needed  to  meet  the  new 
requirements.  The  Commission  also 
describes  the  steps  taken  to  minimize  the 
economic  impact  of  its  decisions  on  small 
entities  and  small  incmnbent  LECs,  including 
the  significant  alternatives  considered  and 
rejected.  See  5  U.S.C  604(a)(5). 

24.  The  Conunission  provides  this 
summary  analysis  to  provide  context  for  the 
analysis  in  this  Supplemental  FRFA.  To  the 
extent  that  any  statement  contained  in  this 
Supplemental  FRFA  is  perceived  as  creating 
ambiguity  with  respect  to  the  rules  or 
statements  made  in  the  First  Report  S'  Order 
or  preceding  Sections  of  this  First 
Reconsideration  Order,  the  rules  and 
statements  set  forth  in  the  First  Report  &• 
Order  and  those  preceding  Sections  of  this 
First  Reconsideration  Order  shall  be 
controlling. 

1.  Implementation  Scdiedule 

25.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  In  the  First  Report  6-  Order, 
the  Commission  required  local  excdiange 
carriers  operating  in  the  100  largest  MSAs  to 
offer  long-term  service  provider  portability, 
according  to  a  phased  deployment  schedule 
commencing  on  October  1, 1997,  and 
concluding  by  December  31, 1998,  set  forth 
in  appendix  F  of  the  First  Report  &•  Order.  In 
this  First  Reconsideration  Order,  the 
Commission  extends  the  end  dates  feu  Phase 
I  of  the  deployment  scdiedule  by  three 
months,  and  for  Phase  II  by  45  days.  Thus, 
deployment  will  now  take  pla(»  in  Phase  I 
from  October  1, 1997,  through  March  31, 
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1998,  and  in  Phase  II  from  January  1, 1998, 
through  May  15, 1998.  The  Conunission  also 
clarifies  that  LECs  need  only  provide  niunber 
portability  within  the  100  largest  MSAs  in 
switches  for  which  another  carrier  has  made 
a  specific  request  for  the  provision  of 
portability.  LECs  must  make  available  lists  of 
their  switches  for  which  deployment  has  and 
has  not  been  requested.  The  parties  involved 
in  such  requests  identifying  preferred 
switches  may  need  to  use  legal,  accoimting, 
economic  and/or  engineering  services. 

26.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs,  and  Alternatives 
Considered.  In  this  First  Reconsideration 
Order,  the  Conunission  lightens  the  burdens 
on  rural  and  smaller  LECs  by  establishing  a 
procedure  whereby,  within  as  well  as  outside 
the  100  largest  MSAs,  portability  need  only 
be  implemented  in  the  switches  for  which 
another  carrier  has  made  a  specific  request 
for  the  provision  of  portability.  If,  as 
petitioners  allege,  competition  is  not 
inuninent  in  the  areas  covered  by  rural/small 
LEC  switches,  then  the  rural  or  smaller  LEC 
should  not  receive  requests  from  competing 
carriers  to  implement  portability,  and  thus 
need  not  expend  its  resources  imtil 
competition  does  develop.  By  that  time, 
extensive  non-canier-specific  testing  will 
likely  have  been  done,  and  rural  and  small 
LECs  need  not  expend  their  resources  on 
such  testing.  The  Commission  notes  that  the 
majority  of  parties  representing  small  or  rural 
LE&  specified  as  the  relief  sought  that  the 
Commission  only  impose  implementation 
requirements  where  competing  carriers  have 
shown  interest  in  portability.  Moreover,  the 
Commission’s  extension  of  Phases  I  and  II  of 
the  deployment  schedule  may  permit  smaller 
LECs  to  reduce  their  testing  costs  by  allowing 
time  for  larger  LECs  to  test  and  resolve  the 
problems  of  this  new  technology. 

27.  Indeed,  in  this  First  Reconsideration 
Order,  the  Commission  rejects  several 
alternatives  put  forth  by  parties  that  might 
impose  greater  burdens  on  small  entities  and 
small  incumbent  LECs.  The  Commission 
rejects  requests  put  forth  by  ACSI,  KMC,  lOG, 
NEXTUNK,  and  ALTS  to  accelerate  the 
deployment  schedule  for  areas  both  within 
and  outside  the  100  largest  MSAs.  The 
Commission  also  rejects  the  procedures 
proposed  by  some  parties  that  would  require 
LECs  to  file  waiver  requests  for  their  specific 
switches  if  they  believe  there  is  no 
competitive  interest  in  those  switches, 
instead  of  requiring  LECs  to  identify  in 
which  switches  of  other  LECs  they  wish 
portability  capabilities.  The  suggested  waiver 
procedures  would  burden  the  LEC  fiom 
whom  portability  is  requested  with  preparing 
and  filing  the  petition  for  waiver.  In  addition, 
a  competing  carrier  that  opposes  the  waiver 
petition  would  be  burdened  with  challenging 
the  waiver.  In  contrast,  under  the  procedure 
the  Commission  establishes,  the  only 
reporting  biirden  on  requesting  carriers  is  to 
identify  and  request  their  preferred  switches, 
Carriers  from  which  portability  is  being 
requested,  which  may  be  small  inaunbent 
LECs,  only  incur  a  reporting  burden  if  they 
wish  to  lessen  their  burdens  further  by 
requesting  more  time  in  which  to  deploy 
portability.  Finally,  the  Commission  clarifies 


that  CMRS  providers,  like  wireline  providers, 
need  only  provide  portability  in  requested 
switches,  Imth  within  and  outside  me  100 
largest  MSAs. 

2.  Exemptions  for  Rural  or  Small  LECs 

28.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  Section  251(f)(2)  provides  that 
LECs  with  fewer  than  two  percent  of  the 
nation’s  subscriber  lines  may  petition  a  state 
commission  for  a  suspension  or  modification 
of  any  requirements  of  sections  251(b)  and 
251(c).  Section  251(f)(2)  is  available  to  all 
LECs,  including  competitive  LECs,  which 
may  be  small  entities.  A  small  incumbent 
LEC  or  a  competitive  LEC,  which  may  be  a 
small  entity,  seeking  under  251(f)(2)  to 
modify  or  suspend  the  number  portability 
requirements  imposed  by  section  251(b)(2), 
be^  the  burden  of  proving  that  the  number 
portability  requirements  would:  (1)  Create  a 
significant  adverse  economic  impact  on 
telecommunications  users;  (2)  be  unduly 
economically  burdensome;  or  (3)  be 
technically  infeasible.  The  parties  involved 
in  such  a  proceeding  may  need  to  use  legal, 
accoimting,  economic  and/or  engineering 
services. 

29.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs,  and  Alternatives 
Considered.  As  explained  above  in  the  First 
Reconsideration  Order,  the  Commission 
considers  it  unnecessary  to  create  a  general 
exemption  for  all  small  and/or  rural  LECs,  as 
suggested  by  some  parties.  The  Commission 
has  effectively  granted  the  small  and  rural 
LEC  petitioners’  requests  that  it  waive 
niunber  fiortability  requirements  for  rural 
and/or  small  LECs  serving  areas  in  the  largest 
100  MSAs  until  receipt  of  a  bona  fide 
request,  since  the  Commission  now  requires 
all  competing  carriers  specifically  to  request, 
of  any  LEC,  the  particular  switches  in  which 
they  desire  portability.  To  the  extent  that 
portability  is  request^  in  a  rural  or  small 
LEC’s  switch,  and  that  LEC  has  difficulty 
complying  with  the  request,  it  may  apply  for 
an  extension  of  time  on  the  basis  of 
extraordinary  circumstances  beyond  its 
control  that  prevent  it  from  complying  with 
the  Conunission’s  deployment  schedule  or,  if 
eligible,  it  may  petition  the  appropriate  state 
commission  for  suspension  or  modification 
of  the  requirements  of  section  251(b).  47 
U.S.C  251(f)(2).  The  Conunission’s  grant  of 
petitioners’  requests  to  limit  deployment  to 
requested  switches,  however,  decreases  the 
likelihood  that  smaller  and  rural  LECs  will 
have  to  apply  for  extensions  of  time  or  file 
petitions  under  section  251(fK2). 

30.  As  the  Commission  stated  in  the  Local 
Competition  Order,  the  determination 
whether  a  section  251(f)(2)  suspension  or 
modification  should  be  continued  or  granted 
lies  primarily  with  the  relevant  state 
conunission.  By  largely  leaving  this 
determination  to  the  states,  the  Local 
Competition  Order  stated,  the  Commission’s 
decisions  permit  this  fect-specific  inquiry  to 
be  administered  in  a  manner  that  minimizes 
regulatory  burdens  and  the  economic  impact 
on  small  entities  and  small  incumbent  LECs. 
However,  to  minimize  further  regulatory 
burdens  and  minimize  the  economic  impact 
of  the  Commission’s  decision,  in  the  Local 


Competition  Order  the  Commission  adopted 
several  rules  that  may  fecilitate  the  efficient 
resolution  of  such  inquiries,  provide 
guidance,  and  minimize  uncertainty.  In  the 
Local  Competition  Order,  the  Commission 
found  that  the  rural  LEC  or  smaller  LEC  must 
prove  to  the  state  commission  that  the 
financial  harm  shown  to  justify  a  suspension 
or  modification  would  be  greater  than  the 
harm  that  might  typically  be  expected  as  a 
result  of  competition.  Fii^ly,  the 
Commission  concluded  that  section  251(f) 
adequately  provides  for  varying  treatment  for 
smaller  or  rural  LECs  where  such  variances 
are  justified.  As  a  result,  the  Commission 
stated,  it  expects  that  section  251(f)  will 
significantly  minimize  regulatory  burdens 
and  economic  impacts  from  the  rules 
adopted  in  the  First  Report  S’  Order  and  this 
First  Reconsideration  Order. 

3.  Reporting  Requirements  by  the  Chief, 
Wireless  Teleccanmunications  Bureau,  on 
Carriers’  Progress 

31.  Summary  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements.  In  the  First  Report  S’  Order, 
the  Commission  delegated  authority  to  the 
Chief,  Wireless  Telecommunications  Bureau, 
to  require  reports  from  cellular,  PCS,  and 
covered  SMR  providers  in  order  to  monitor 
the  progress  of  these  providers  toward 
implementing  long-term  number  portability. 
These  reporting  requirements  were  not 
defined  in  sufficient  detail  in  the  First  Report 
S’  Order  to  obtain  approval  from  the  Office 
of  Manarcment  and  Budget  Separate 
approval  will  be  request^  when  the  specific 
requirements  are  imposed  by  the  Wireless 
Telecorrununications  Bureau. 

32.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Small  Incumbent  LECs,  and  Alternatives 
Considered.  Although  no  party  to  this 
proceeding  suggested  that  changes  to  these 
reporting  requirements  would  affect  small 
entities  or  small  incumbent  LECs,  several 
parties  requested  that  the  Chief,  Wireless 
Telecommunications  Bureau,  be  given  greater 
authority  to  act  to  increase  flexibility  in  the 
schedule.  As  explained  above  in  this  First 
Reconsideration  Order,  the  Commission 
lightens  the  burden  on  smaller  and  rural 
wireless  carriers  by  modifying  these  rules  so 
that  CMRS  providers,  like  wireline  providers, 
need  only  provide  portability  in  requested 
switches,  both  within  and  outside  the  100 
largest  MSAs.  The  Commission  also  declines 
at  this  time  to  alter  further  the 
implementation  schedule  imposed  by  the 
First  Report  S'  Order  for  wireless  carriers 
because  the  Commission  finds  that  enough 
flexibility  has  been  incorporated  into  the 
implementation  schedule  for  wireless 
carriers,  and  that  no  modification  is  needed. 

E.  Report  to  Congress 

33.  The  Conunission  shall  send  a  copy  of 
this  Supplemental  FRFA,  along  with  this 
First  Rwonsideration  Order,  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Reg^tory  Enforcement  Fairness  Act  of  1996, 
5  U.S.C  801(a)(1)(A).  A  copy  of  this 
Supplement^  FRFA  will  ailro  be  published 
in  the  Federal  Register. 

IFR  Doc.  97-8483  Filed  4-14-97;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  807  and  852 

RIN  2900-At61 

Removal  of  Certain  Limitations  on 
Cost  Comparisons  Related  to 
Contracting  Out  of  Activities  at  VA 
Health-Care  Facilities 

agency:  Department  of  Veterans  ARairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
Acquisition  Regulations  (VAAR)  by 
removing  certain  limitations  on  cost 
comparisons  related  to  contracting  out 
of  activities  at  VA  health-care  facilities 
that  are  not  direct  patient  care  activities 
nor  incident  to  direct  patient  care.  This 
reflects  statutory  changes  made  by  the 
Veterans’  Health  Care  Eligibility  Reform 
Act  of  1996  (Pub.  L.  104-262). 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Kaliher,  Acquisition  Policy  Team 
(95 A),  Office  of  Acquisition  and 
Materiel  Management,  Deptartment  of 
Veterans  Affairs,  810  Vermont  Ave., 

NW.,  Washington,  DC  20420,  (202)  273- 
8819. 

SUPPLEMENTARY  INFORMATION: 

Previously,  38  U.S.C.  8110(c)  placed 
certain  restrictions  on  Veterans  Health 
Administration  (VHA)  cost  comparison 
studies  (studies  similar  to  those 
conducted  pursuant  to  Office  of 
Management  and  Budget  (OMB) 

Circular  A-76).  Prior  to  the  effective 
date  of  this  document,  these  restrictions 
were  reflected  in  VAAR  sections 
807.302,  807.304-72,  852.207-71,  and 
852.207-72.  Section  305  of  Public  Law 
104—262,  the  Veterans’  Health  Care 
Eligibility  Reform  Act  of  1996,  amended 
38  U.S.C.  8110(c),  deleting  its 
restrictions  on  the  conduct  of  cost 
comparison  studies  at  VHA  facilities. 
Therefore,  this  document  removes 
provisions  of  the  VAAR  to  correspond 
with  the  statutory  changes.  In  the 
absence  of  these  VAAR  provisions,  VHA 
cost  comparison  studies  will  be 
perform^  in  accordance  with,  to  the 
extent  applicable,  remaining  provisions 
of  the  VAAR,  the  Federal  Acquisition 
Regulation,  VHA  directives,  OMB 
Cii^ar  A-76,  Circular  A-76  Revised 
Supplemental  Handbook,  and  other 
provisicHis  of  law. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  final  rule 


merely  reflects  statutory  changes  and 
would  not  cause  a  significant  effect  on 
any  entities.  Therefore,  pursuant  to  5 
U.S.C.  605(b).  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604. 

List  of  Subjects  in  48  CFR  Parts  807  and 
852 

Government  procurement. 

Approved:  April  4, 1997. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  parts  807  and  852  are 
amended  as  follows: 

1.  The  authority  citation  for  part  807 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501;  40  U.S.C.  486(c). 

PART  807— ACQUISITION  PLANNING 

Subpart  807.3 — Contractor  Versus 
Government  Performance 

807.302,807.304-72  [Removed] 

2.  Sections  807.302  and  807.304-72 
are  removed. 

PART  852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  The  authority  citation  for  part  852 
is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501;  40  U.S.C.  486(c). 

Subpart  852.2 — ^Texts  of  Provisions 
and  Ciauses 

852.207-71, 852.207-72  [Removed] 

3.  Sections  852.207-71  and  852.207- 
72  are  removed. 

(FR  Doc.  97-9602  Filed  4-14-97;  8:45  am] 
BILLING  CODE  8320-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 

[Docket  No.  960612172-7054-02;  I.D. 
011697A] 

RIN  0648-A121 

Fisheries  of  the  Northeastern  United 
States;  Technical  Amendment; 
Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  correction  to 
technical  amendment. 


SUMMARY:  This  document  contains 
corrections  to  a  final  rule;  technical 
amendment  [I.D.  011697A]  that  was 
published  on  March  27, 1997.  The 
technical  amendment  corrected  and 
clarified  regulations  implementing  the 
fishery  management  plans  (FMPs)  for: 
Summer  flounder,  scup,  and  black  sea 
bass;  Atlantic  sea  scallops;  Northeast 
multispecies;  Atlantic  surf  clams  and 
ocean  quahogs;  Atlantic  mackerel, 
squid,  and  butterfish;  and  Atlantic 
salmon.  These  FMPs  were  consolidated 
into  one  part  (50  CFR  part  648). 

EFFECTIVE  DATE:  March  24,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  M.  Tokarcik,  Fisheries 
Management  Specialist,  508-281-9326. 
SUPPLEMENTARY  INFORMATION: 

Need  for  Coirection 

As  published,  the  technical 
amendment  inadvertently  revised 
regulatory  text  that  was  implemented  in 
Amendment  5  to  the  Atlantic  Sea 
Scallop  Fishery  (62  FR  1829,  January  14, 
1997). 

Correction  to  the  Publication 

Accordingly,  the  publication  on 
March  27, 1997  (62  FR  14644),  of  the 
final  rule;  technical  amendment  [I.D. 
011697A],  which  was  the  subject  of  FR 
Doc.  97-7714,  is  corrected  as  follows: 

1.  On  page  14645,  in  the  second 
column,  in  line  nine  from  the  top  of  the 
page,  remove  “(a)(96)”  and  insert 
“(a)(100)”  and  in  line  ten,  remove 
“(97)”  and  insert  “(101)”. 

2.  On  page  14647,  in  the  third 
column,  instruction  9  to  §  648.14  is 
corrected,  paragraph  (a)(96),  as 
published  on  January  14, 1997,  is 
reinstated,  and  paragraph  (a)(101)  is 
added  to  read  as  follows: 

“9.  In  §  648.14,  paragraphs  (a)(19), 
(a)(37),  (a)(40),  (a)(43),  (a)(48),  (a)(50), 
(a)(57)  introductory  text,  (a)(57)(i), 

(a) (86),  (c)(6),  (c)(7),  (d)(3),  (h)(1),  (h)(9), 
(i)(l),  and  (x)(l)(iii)  are  revised, 
paragraphs  (a)(100),  (a)(101),  and  (d)(4) 
are  added,  piaragraph  (c)(10)  is  removed 
and  paragraph  (r)  is  removed  and 
reserved  as  follows:” 

§648.14  Prohibitions. 

(a)  *  *  * 

(101)  Enter  or  fish  in  the  Gulf  of 
Maine/C^orges  Bank  and  Southern  New 
England  Regulated  Mesh  Areas,  except 
as  provided  in  §§  648.80  (a)(2)(iii)  and 

(b) (2)(iii),  and  for  purposes  of  transiting, 
provided  that  all  gear  (other  than 
exempted  gear)  is  stowed  in  accordance 
with  §  648.23(b). 

***** 

Authority:  16  U.S.C  1801  et  seq. 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Rules  and  Regulations 


18301 


Dated:  April  8, 1997. 

Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-9588  Filed  4-14-97;  8:45  am] 
BILLING  CODE  3510-22-F  ^ 
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Proposed  Rules 


Federal  Register 
Vol.  62,  No.  72 
Tuesday,  April  15,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
nies. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  97-NM-48-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  BomtMirdier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  EXDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  CXr-600-2Bl9  series 
airplanes.  That  AD  currently  requires 
revising  the  Limitations  Set^on  of  the 
Airplane  Flight  Manual  (AFM)  to 
provide  the  flight  crew  with  procedures 
to  check  the  travel  range  of  the  aileron. 

It  also  requires  inspection  for  damage  of 
the  shear  pins  of  the  aileron  flutter 
damper  and  aileron  hinge  fittings,  and 
various  follow-on  actions.  This  action 
would  add  a  requirement  for 
accomplishment  of  an  installation  that 
eliminates  the  need  for  the  AFM 
revision.  This  action  also  would  add 
airplanes  to  the  applicability  of  the 
existing  AD.  This  proposal  is  prompted 
by  reports  of  failure  of  shear  pins  in  the 
aileron  flutter  damper.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  damage  to  the 
aileron  hinge  fittings  due  to  failed  shear 
pins,  and  consequent  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
May  23, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
48-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Bombardier,  Inc.,  Canadair  Aerospace 
Group,  P.O.'Box  6087,  Station  Centre- 
ville,  (^ebec  H3C  3G9,  Canada.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7526;  fax 
(568)  258-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  97-NM— 48-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM— 48-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055—4056. 

Discussion 

On  December  13, 1995,  the  FAA 
issued  AD  95-26-07,  amendment  39- 
9465  (60  FR  65521,  December  20, 1995), 
applicable  to  certain  Bombardier  Model 
CI^-600-2Bl9  series  airplanes.  That  AD 
requires  the  following  actions: 

1.  Revising  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight 
Manual  (AJ^)  to  provide  the  flight 
crew  with  procedures  to  check  the 
travel  range  of  the  aileron. 

2.  A  visual  inspection  to  detect 
damage  of  the  shear  link,  the  shear  pin, 
and  the  aileron  attachment  fitting;  and 
repair  of  the  aileron  attachment  fitting, 
if  necessary. 

3.  Removal  of  the  aileron  flutter 
dampers,  the  shear  links,  the  pivots,  and 
the  attaching  hardware. 

Additionally,  for  certain  airplanes  on 
which  no  damaged  shear  pin  is  found, 
that  AD  provides  for  accomplishment  of 
the  visual  inspections  on  a  repetitive 
biisis  until  the  aileron  flutter  dampers 
are  removed. 

That  action  was  prompted  by  reports 
of  failure  of  shear  pins  in  the  aileron 
flutter  damper.  The  requirements  of  that 
AD  are  intended  to  prevent  damage  to 
the  aileron  hinge  fittings  due  to  failed 
shear  pins,  which  subsequently  could 
cause  reduced  controllability  of  the 
airplane. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  95-26-07,  the 
FAA  specified  that  the  actions  required 
by  that  AD  were  considered  “interim 
action”  and  that  once  a  terminating 
modification  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking  action.  The 
manufacturer  now  has  developed  such  a 
modification,  and  the  FAA  has 
determined  that  further  rulemaking 
action  is  indeed  necessary;  this 
proposed  AD  follows  frt)m  that 
determination. 

Issuance  of  New  Service  Information 

The  manufacturer  has  issued  Canadair 
Regional  Jet  Service  Bulletin  S.B.  601R- 
27-065,  dated  September  16, 1996.  This 
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service  bulletin  describes  procedures  for 
the  installation  of  redesigned  aileron 
flutter  damper  shear  pins  and  shear 
links,  the  aileron  flutter  dampers, 
pivots,  and  new  shear  link  assemblies. 
Accomplishment  of  this  installation  will 
provide  increased  reliabihty  for  the 
aileron  system.  Accomplishment  of  the 
installation  eliminates  the  need  for  the 
AFM  revision. 

The  manufacturer  also  has  released 
Temporary  Revision  (TR)  RJ/45-2,  dated 
April  30, 1996,  of  the  AFW.  That  TR 
adds  airplanes  to  its  eSectivity.  The  TR 
indicates  that  the  daily  checks  to  verify 
proper  operation  of  the  aileron  control 
system  must  be  performed  on  these 
additional  airplanes. 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
classified  this  service  information  as 
mandatory,  and  issued  Canadian 
airworthiness  directive  CF-95-14R1, 
dated  November  13, 1996,  in  order  to 
assiue  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA’s  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determmed  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  register^  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  95-26-07.  It  would 
continue  to  require  the  following: 

1.  Revision  of  the  Limitations  Section 
of  the  AFM  that  advises  the  flight  crew 
of  the  need  to  perform  daily  checks  to 
check  the  travel  range  of  the  aileron 
control  system; 

2.  Visual  inspection  to  detect  damage 
of  the  shear  lin^,  the  shear  pin,  and  the 
aileron  attachment  fitting,  and  repair  of 
the  aileron  attachment  fitting,  if 
necessary; 

3.  Removal  of  the  aileron  flutter 
dampers,  the  shear  links,  the  pivots,  and 
the  attaching  hardware. 


Additionally,  for  certain  airplanes  on 
which  no  damaged  shear  pin  is  found, 
that  AD  provides  for  accomplishment  of 
the  visud  inspections  on  a  repetitive 
basis  until  the  aileron  flutter  dampers 
are  removed. 

This  new  proposed  AD  would  revise 
the  applicability  of  the  existing  AD  to 
add  certain  airplanes  that  are  subject  to 
the  currently  required  AFM  revision. 

This  propos^  AD  also  would  require 
installation  of  redesigned  aileron  flutter 
damper  shear  pins  and  shear  links, 
aileron  flutter  dampers,  pivots,  and  new 
shear  link  assemblies.  Accomplishment 
of  the  installation  constitutes 
terminating  action  for  the  AFM  revision. 

The  actions  would  be  reqiiired  to  be 
accomplished  in  accordance  with  the 
service  bulletin  and  AFM  TR  described 
previously. 

Cost  Impact 

There  are  approximately  41 
Bombardier  Model  CL-600-2B19  series 
airplanes  of  U.S.  registry  that  would  be 
afi^ed  by  this  propos^  AD. 

The  actions  that  are  currently 
required  by  AD  95-26-07  take 
approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Ba^ 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $24,600,  or 
$^0  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 

Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $17,220,  or 
$420  per  airplane. 

The  cost  impact  figures  discussed 
above  are  bas^  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regalat«ry  Impact 

The  regulations  proposed  herein 
would  not  have  subst^tial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
^wer  and  responsibilities  among  the 
various  levels  of  govenunent.  Thwefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AiRWORTHINE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  106(g}.  40113, 44701. 

$39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9465  (60  FR 
65521,  Dumber  20, 1995),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Bombardier,  Inc.  (Formerly  Canadair): 

Docket  97-NM-48-AD.  Supersedes  AD 
95-26-07,  Amendment  39-9465. 

Applicability:  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series  airplanes, 
serid  numbers  7003  through  7134  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
idmitified  in  the  preening  applicability 
provision,  regardless  of  wnemer  it  has  been 
otherwise  m^fied,  altered,  w  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affseted,  the 
owner/operatOT  must  request  approval  for  an 
altonative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
efl^  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  damage  to  the  aileron  hinge 
fittings  due  to  failure  of  the  shear  pins,  and 
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consequent  reduced  controllability  of  the 
airplane,  aocomplish  the  following: 

Restatenwnt  of  Requirements  of  AD  95-26- 
07: 

(a)  For  airplanes  having  serial  numbers 
7003  throu^  7079  inclusive:  Within  7  days 
after  January  4, 1996  (the  effective  date  of  AD 
95-26-07,  amendment  39-9465),  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

“Before  engine  start,  prior  to  the  first  flight 
of  each  day,  the  flight  crew  or  certificated 
maintenance  personnel  shall  perform  a  check 
of  the  travel  range  of  the  aileron  as  follows: 
Aileron — Check  travel  range  (to  approx 
1/2  travel)  using  each  hydraulic 
system  in  turn,  with  the  other 
hydraulic  systems  depressurized.” 

Note  2:  This  AFM  revision  may  also  be 
accomplished  by  inserting  a  copy  of 
Temporary  Revision  RJ/45,  dated  September  - 
7, 1995,  or  Temporary  Revision  R)/45-2, 
dated  April  30, 1996,  in  the  AFM.  When 
these  temporary  revisions  have  been 
incorporated  into  genual  revisions  of  the 
AFM,  the  general  revisions  may  be  inserted 
in  the  AFM,  provided  the  information 
contained  in  the  general  revisions  is  identical 
to  that  specified  in  Tempwary  Revision  RJ/ 

45  <nr  RJ/45-2. 

Note  3:  Operators  should  note  that 
operation  of  the  aircraft  remains  restricted  to 
the  altitude  and  airspeed  limits  currently 
specified  in  the  FAA-approved  AFM, 

Revision  34,  Chapter  5,  Abnormal 
Procedures,  Section  13,  Hydraulic  Power, 
Paragraphs  “A”  through  “C”  and  “M” 
through  “O.” 

(b)  For  airplanes  having  serial  numbers 
7003  through  7079  inclusive:  Perform  a 
visual  inspection  to  detect  damage  of  the 
shear  link,  the  shear  pin,  and  the  aileron 
attachment  fitting,  in  accmdance  with 
Canadair  Regional  Jet  Alert  Service  Bulletin 
SD.  ABOlR-27-058,  Revision  ’A,’  dated 
September  8, 1995,  at  the  time  specified  in 
paragraph  (bKl)  or  (bH2)  of  this  AD,  as 
appbcable. 

(1)  For  airplanes  having  serial  numbers 
7003  through  7054  inclusive:  Inq>ect  at  the 
next  scheduled  shear  pin  replacement,  but  no 
later  than  30  days  after  January  4, 1996. 

(2)  For  airplanes  having  serial  numbers 
7055  through  7079  inclusive:  Inspect  at  the 
next  scheduled  shear  pin  replacement,  but  no 
later  than  400  flight  hours  after  January  4, 
1996. 

(c)  If  nd  shear  pin  is  found  to  be  damaged 
during  the  inspection  required  by  paragraph 

(b)  of  this  AD,  accomplish  the  requirements 
of  either  paragraph  (c)(1)  m  (cK2),  as 
applicable,  at  the  times  specified: 

(1)  For  airplanes  having  serial  numbers 
7003  through  7054  inclusive:  At  the  next 
scheduled  shear  pin  replacement,  but  no 
later  than  400  flight  hours  after 
accomplishing  the  inspection  specified  in 
paragraph  (b)  of  this  AlD,  remove  the  aileron 
flutter  dampers,  shear  link,  and  pivot,  in 
accordance  with  Canadair  Regional  Jet  Alert 
Service  Bulletin  S.B.  A601R-27-058, 
Revision  *A’  dated  September  8, 1995. 
Following  removal  of  the  flutter  dampers,  the 


shear  pin  replacement  in  accordance  with  the 
FAA-approved  maintenance  program  is  not 
required. 

(2)  For  airplanes  having  serial  numbers 
7055  through  7079  inclusive:  Repeat  the 
inspection  required  by  paragraph  (b)  of  this 
AD  at  intervals  not  to  exceed  400  flight 
hours.  At  the  next  scheduled  shear  pin 
replacement,  but  no  later  than  1,500  landings 
after  accomplishing  the  initial  inspection 
specified  in  paragraph  (b)  of  this  AD,  remove 
the  aileron  flutter  dampers,  shear  link,  and 
pivot,  in  accordance  with  Canadair  Regional 
Jet  Alert  Service  Bulletin  S.B.  A601R-27- 
058,  Revision  ‘A,’  dated  September  8, 1995. 
Following  removal  of  the  flutter  dampers,  the 
shear  pin  replacement  in  accordance  with  the 
FAA-approved  maintenance  program  is  not 
required. 

(d)  If  any  shear  pin  is  found  to  be  damaged 
during  the  inspection  required  by  paragraph 
(b)  of  this  AD,  prior  to  further  flight,  remove 
the  aileron  flutter  dampers,  shear  link,  and 
pivot,  in  accordance  with  Canadair  Regional 
Jet  Alert  Service  Bulletin  S.B.  A601R-27- 
058,  Revision  ‘A,’  dated  September  8, 1995. 
Following  removal  of  the  flutter  dampers, 
shear  pin  replacement  in  accordance  with  the 
FAA-approved  maintenance  program  is  not 
required. 

(e)  If  any  aileron  hinge  fitting  is  foimd  to 
be  damag^  during  the  inspection  required 
by  paragraph  (b)  of  this  AD,  prior  to  further 
fli^t,  repair  in  accordance  with  Canadair 
Rc^onal  Jet  Alert  Service  Bulletin  S.B. 
A601R-27-058,  Revision  *A,’  dated 
September  8, 1995. 

New  Requirements  this  AD 

(f)  For  airplanes  having  serial  numbers 
7080  throuf^  7134  inclusive:  Within  7  days 
after  the  e%ctive  date  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
AFM  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

“Before  engine  start,  prior  to  the  first  flight 
of  each  day,  Ae  flight  crew  or  certificated 
maintenance  personnel  shall  perform  a  check 
of  the  travel  range  of  the  aileron  as  follows: 
Aileron — Check  travel  range  (to  approx 
1/2  travel)  using  each  hydraulic 
system  in  turn,  with  the  other 
hydraulic  systems  depressurized.” 

Note  4:  This  AFM  revision  may  also  be 
accomplished  by  inserting  a  copy  of 
Temporary  Revision  RJ/45-2,  dated  April  30, 
1996,  in  the  AFM.  When  this  temporary 
revision  has  been  incorporated  into  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  in  the  AJ^,  provided  the 
information  contained  in  the  general 
revisions  is  identical  to  that  specified  in 
Temporary  Revision  RJ/45-2. 

Note  5:  Operators  should  note  that 
operation  of  the  aircraft  remains  restricted  to 
the  altitude  and  airspeed  limits  currently 
specified  in  the  FAA-approved  AFM, 
Revision  34,  Chapter  5,  Abnormal 
Procedures,  Section  13,  Hydraulic  Power, 
Paragraphs  “A”  through  “C’  and  “M” 
through  “O.” 

(g)  For  airplanes  having  serial  numbers 
7003  through  7134  inclusive:  Within  18 
months  after  the  effective  date  of  this  AD, 


install  redesigned  aileron  flutter  damper 
shear  pins  and  shear  links,  aileron  flutter 
dampers,  pivots,  and  new  shear  link 
assemblies;  in  accordance  with  Canadair 
Service  Bulletin  S.B.  601R-27-065,  dated 
September  16, 1996.  Accomplishment  of  this 
installation  constitutes  terminating  action  for 
the  AFM  revisions  required  by  paragraphs  (a) 
and  (f)  of  this  AD. 

(h)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  aileron  flutter  damper 
assembly,  part  number  600-10179-1,  on  any 
airplane. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  New  York  ACO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  8, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-9594  Filed  4-14-97;  8:45  am] 
BILUNQ  CODE  4t10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
pocket  No.  97-NM-36-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  de  Haviiiand 
Modei  DHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all  de 
Haviiiand  Model  DHC-7  series 
airplanes.  This  proposal  would  require 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  positioning  of  the 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop.  This  proposal  is 
prompted  by  incidents  and  accidents 
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involving  airplanes  equipped  with 
turboprop  engines  in  which  the 
propeller  beta  was  used  improperly 
during  flight.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent 
loss  of  engine  power  caused  by  the 
power  levers  being  positioned  below  the 
flight  idle  stop  wldle  the  airplane  is  in 
flight. 

DATES: -Comments  must  be  received  by 
May  23, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
36-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  LeVoci,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch.  ANE- 
172,  FAA,  New  York  Aircraft 
Certification  Office^  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7514;  fax 
(516)  568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identi^  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Dcxdcet  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 


Docket  Niunber  97-NM-36-AD.’’  The 
postcard  will  be  date  stamped  and 
retmned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-36-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055—4056. 

Discussion 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the  beta 
range  dviring  fli^t  on  airplanes 
equipped  with  turboprop  engines.  (Beta 
is  the  range  of  propeller  operation 
intended  for  use  during  taxi,  groimd 
idle,  or  reverse  operations  as  controlled 
by  the  power  lever  settings  aft  of  the 
fU^t  idle  stop.) 

Five  of  the  foiuteen  in-flight  beta 
occiurences  were  classified  as 
accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  while  the  airplane  was 
in  flight.  Operation  of  the  propellers  in 
the  beta  range  dming  flight,  if  not 
prevented,  could  result  in  loss  of 
airplane  controllability,  or  engine 
overspeed  with  consequent  loss  of 
enrane  power. 

Conmumication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12, 1996,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in¬ 
flight  beta  operation  contained  in  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  for  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-referenced  conditions.) 

FAA’s  Determinations 

The  FAA  has  examined  the 
circiunstances  and  reviewed  all 
available  information  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM’s  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  t^t  the  affected  airplanes 
include  those  that  are  equipped  with 
tuibopn^  engines  emd  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  de  Havilland  Model  DHC-7 


series  airplanes  meet  these  criteria,  the 
FAA  finds  that  the  AFM  for  these 
airplanes  must  be  revised  to  include  the 
limitation  and  statement  of 
consequences  described  previously. 

U.S.  T3rpe  Certification  of  the  Airplane 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulaticms  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  The  FAA  has 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
fen-  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  Model 
DHC-7  series  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
revising  the  Limitations  Section  of  the 
AFM  to  prohibit  positioning  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight,  and  to  provide 
a  statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight. 

Interim  Action 

This  is  considered  interim  action 
imtil  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  45  de 
Havilland  Model  DHC-7  series 
airplanes  of  U.S.  registry  woiild  be 
affected  by  this  proposed  AD,  that  it 
would  talm  approximately  1  work  hour 
per  airplane  to  accompUsh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$2,700,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplirii  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
'  between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suffiment 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Felmiary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transptntation.  Aircraft,  Aviation 
safety.  Safety. 

The  Pn^xMed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adniinistration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Do  Havilland,  Inc.:  £)ocket  97-^>IM-36-AD. 

Applicability:  All  Model  DHC-7  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  prrc^ng  applicability 
provision,  regardless  of  whetl^r  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efi^  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

“Positioning  of  power  levers  below  the 
flight  idle  stop  wl^e  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  ot  may  result  in  an 
overspeed  condition  and  consequent  loss  of  • 
engine  power.” 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  qn  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
sh^  submit  their  requests  through  an 
appropriate  FAA  Maintenance  Gyrations 
Inspects,  who  may  add  ccwaments  and  then 
smd  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AOO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  F^eral  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  8, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  97-9593  Filed  4-14-97;  8:45  am] 
BIUINO  CODE  4410-13-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Chapter  I 

[Docket  No.  FR-417a-N-<)e] 

Native  American  Housing  Assistance 
and  Self-Determination  Negotiated 
Rulemaking  Committee;  Meetings 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  negotiated  rulemaking 
committee  meetings. 

SUMMARY:  On  March  6, 1997  (62  FR 
10247),  HUD  published  a  notice  that 
annotmced  three  series  of  negotiated 
rulemaking  meetings  sponsored  by  HUD 
to  develop  the  regulations  necessary  to 
carry  out  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (NAHASDA)  (Pub.L.  104-330, 


approved  October  26, 1996).  The 
meetings  announced  were  scheduled 
from  March  20-27, 1997,  April  8-11, 
1997,  and  April  24-May  1, 1997. 

The  purpose  of  this  notice  is  to 
announce  a  change  in  dates  in  the 
meetings  originally  scheduled  for  April 
24  through  May  1, 1997.  The  meeting 
dates  for  this  period  are  being  changed 
to  April  23, 1997  through  April  30,  “ 
1997. 

DATES:  The  next  series  of  meetings  will 
be  held  on:  April  23,  24,  25,  26,  28,  29, 
and  30, 1997. 

The  meetings  will  begin  at 
approximately  9:00  am  and  end  at 
approximately  5:00  pm  on  each  day, 
lo^time. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Cheyenne  Mountain  Conference 
Resort,  325  Broadmoor  Valley  Road, 
Colorado  Springs,  CO  8096;  telephone 
(719)  576-4800  or  1-800-588-6532;  fax 
(719)  576—4711  (With  the  exception  of 
the  “800”  telephone  number,  these  are 
not  toll-free  numbers). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Deputy  Assistant 
Secretary  for  Native  American 
Programs,  Department  of  Housing  and 
Urbtm  Development,  1999  Broadway, 
Suite  3390,  Denver,  CO;  telephone  (303) 
675-1600  (voice)  or  1-800-877-8339 
(TTY  for  speech  or  hearing  impaired 
individuals)  (With  the  exception  of  the 
“800”  nmnber,  these  are  not  toll-fi»e 
numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  HUD  has  established  the 
Native  American  Housing  Assistance  k 
Self-Determination  Negotiated 
Rulemaking  Committee  (Committee)  to 
negotiate  and  develop  a  proposed  rule 
implementing  NAHASDA.  On  March  6. 
1997  (62  FR  10247),  HUD  published  a 
notice  that  announced  thr^  series  of 
meetings  to  be  held  during  Marcfr  and 
April  1997  in  Colorado  Springs, 
Colorado  to  discuss  the  regulatory 
implementation  of  NAHASDA.  Tlie 
meetings  announced  were  scheduled 
from  March  20-27, 1997,  April  8-11, 
1997,  and  April  24-May  1, 1997. 

The  purpose  of  this  notice  is  to 
announce  a  change  in  dates  in  the 
meetings  originally  scheduled  for  April 
24  through  May  1, 1997.  The  meeting 
dates  for  this  period  are  being  changed 
to  April  23, 1997  through  April  30, 
1997.  The  precise  meeting  dates  are: 
April  23,  24,  25,  26,  28,  29,  and  30, 
1997. 

Because  of  lack  of  sufficient  hotel 
accommodations  diuing  this  period,  it 
was  necessary  to  move  the  meetings  for 
this  period  to  an  earlier  starting  date  by 
one  day. 
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The  agenda  planned  for  the  meetings 
includes:  (1)  The  development  of 
regulatory  language  by  woricgroups;  (2) 
discussion  and  approval  of  the  draft 
regulatory  language  by  the  full 
Committee;  and  (3)  o^er  agenda  items 
which  may  be  agreed  upon  by  the 
Committee. 

The  meetings  will  be  open  to  the 
public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 
Summaries  of  Conunittee  meetings  will 
be  available  for  public  inspection  and 
copying  at  the  address  in  die  same 
section. 

The  location  and  dates  of  any  future 
meetings  will  be  pubUshed  in  the 
Federal  Register.  HUD  will  make  every 
effort  to  publish  such  notice  at  least  15 
calendar  days  prior  to  each  meeting. 

Dated:  April  10. 1997. 

Kevin  Fjiuinuel  Mardiman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(FR  Doc.  97-9791  Filed  4-14-97;  8:45  am] 

eaUNO  coot  4210-3S-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 
36  CFR  Part  327 

Shoreline  Use  Permits,  Flotation 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Corps  proposes  to  amend 
its  regulation  which  contains  guidelines 
for  granting  shoreline  use  permits  and 
conditions  under  which  shoreline  use 
permits  can  be  used.  We  are  proposing 
this  to  accommodate  special  ne^  of 
the  public,  and  to  incorporate  changes 
deemed  necessary  to  make  new 
technologies  available  to  the  public 
when  meeting  certain  conditions  of . 
their  shoreline  use  permits. 

DATES:  Comments  must  be  submitted  on 
or  before  May  30, 1997. 

ADDRESSES:  HQUSACE,  CECW-ON, 
Washington,  D.C.  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Darrell  E.  Lewis.  (202)  761-0247, 
HQUSACE,  CECW-ON,  Washington, 
D.C. 20314-1000. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  16  U.S.C.  460d,  the 
Corps  promulgated  a  regulation  which 
was  published  in  the  F^eral  Register 
as  a  final  rule  on  July  27, 1990.  Since 
that  time  a  specific  instance  has  led  to 
this  amendment  to  Paragraph  9  of 
Appendix  A,  Section  327.30  which 
gives  operational  project  managers 
flexibility  to  take  special  circumstances 
of  the  applicant  into  consideration 
when  issuing  a  permit.  This  language 
reflects  the  Corps  desire  to 
accommodate  Insic  access  for  those 
individuals  who  have  requested  waivers 
due  to  either  obvious  limiting  health 
conditions  or  those  document^  by  a 
doctor’s  certification. 

Since  the  development  and 
subsequent  publishing  of  flotation 
material  requirements  for  all  docks  and 
boat  mooring  buoys  required  imder  the 
shoreline  management  program  in  the 
Federal  Register  on  July  27, 1990,  new 
technologies  and  methods  have  resulted 
in  product  changes  and  influenced 
flotation  materid  specifications 
acceptable  to  the  Corps.  Paragraph  14, 
Appendix  C,  of  Section  327.30  in  this 
proposed  rulemaking  reflects  the  Corps 
amended  flotation  requirements  on  all 
new  docks  and  boat  mooring  facilities. 

Procedural  Requiremoits 

Executive  Order  (E.O.)  12866 

The  Secretary  of  the  Army  has 
determined  that  this  proposed  revision 
is  not  a  “major”  rule  within  the 
meaning  of  Executive  Order  (E.O.) 
12866.  If  approved,  this  revision  will 
not  (1)  have  an  aimual  eflect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consiuners,  individual  industries, 
geographic  r^ons,  or  Federal,  State,  or 
local  governmental  agencies;  or  (3)  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  a  United  States-based 
enterprise  to  compete  with  foreign- 
based  enterprise  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexilulity  Act  (5 
U.S.C.  601  et  seq.) 

Collection  of  Information 

This  proposed  rule  contains  no 
collection  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Executive  Order  12612 

The  Corps  has  analyzed  this  proposed 
rule  under  principles  and  criteria  in 
E.O.  12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment 

Executive  Order  12630  - 

The  Corps  has  determined  that  this 
proposed  rule  does  not  have 
“significant”  taking  implications.  The 
proposed  rule  does  not  pertain  to  taking 
of  private  property  interests,  nor  does  it 
impact  private  property. 

NEPA  Statement 

The  Corps  has  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affhcting  the  quality  of  the  human 
environment  and  t^t  no  detailed 
statement  is  required  pm  suant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Unfunded  Mandates  Act  of  1995 

This  proposed  rule  imposes  no 
unfimdW  mandates  on  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

List  of  Sulqects  in  36  CFR  Part  327 

Lakeshore  management.  Public  lands. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  36  CFR 
part  327.  as  follows: 

PART  327— RULES  AND 
REGULATIONS  GOVERNING  PUBUC 
USE  OF  WATER  RESOURCE 
DEVELOPMENT  PROJECTS 
ADMINISTERED  BY  THE  CHIEF  OF 
ENGINEERS 

1.  The  authority  citation  for  36  CFR 
part  327  continues  to  read  as  followsr 

AnOuItjr:  16  U.S.C  460d  and  460^6a. 

§327.30  [Amended] 

2.  Appendix  A  to  §  327.30  is  amended 
by  revising  paragraph  2.c.  (9)  to  read  as 
follows: 

Appendix  A  to  §327.30  Quidelinee  for 
Qrandng  Shoreline  Uee  Permits 
***** 

2  *  *  * 

C.*  *  • 

(9)  The  district  commander  or  his/her 
authorized  representative  may  place 
special  conditions  on  the  permit  when 
deemed  necessary.  Requests  for  waivers 
of  shoreline  management  plan  permit 
conditions  based  on  health  conditions 
will  be  reviewed  on  a  case  by  case  basis 
by  the  operations  project  manager. 
Efforts  will  be  made  to  reduce  onerous 
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requirements  when  a  limiting  health 
Condition  is  obvious  or  when  an 
applicant  provides  a  doctor’s 
certification  of  need  for  conditions 
which  are  not  obvious. 
***** 

?.  Appendix  C  to  $  327.30  is  amended 
by  revising  paragraph  14.  to  read  as 
follows: 

AppaiMliaC  to  1327.30  Shoreline  Um 
Permit  Conditions 
***** 

14.  On  all  new  docks  and  boat  mooring 
buoys,  flotation  shall  be  extruded 
polystyrene,  expanded  polystyrene,  or  a 
copolymer  of  polythylene  and  polystyrene 
moldable  foam  all  with  0.9  lbs./cu.  ft. 
minimum  density.  No-foam  modular  blocks 
using  interior  air  chambers  fix'  flotation  with 
a  minimum  wall  thickness  of  .25"  may  also 
be  used.  On  all  foam  products,  water 
absorption  shall  be  less  than  3.0  lbs./cu.  ft  at 
seven  days  when  a  1/16  cu.  ft  cube 
(5"x5"x4.32")  is  imersed  imder  head  of 
water  for  seven  days  and  dripped  for  five 
seconds  befixe  weighing.  All  systems  using 
foam  (except  extruded  polystyrene  foam) 
must  encase  the  foam  totally  with  concrete, 
galvanized  steel,  aluminum,  recycled  plastic 
lumber,  polyethylene,  fiberglass,  or  tough 
flexible  pla^c.  Reuse  of  plastic,  metal,  or 
other  fxeviously  used  drums  or  containers 
for  encasement  (x  flotation  purpose  is 
prohibited.  The  encasement  sh^  be 
designed  to  resist  puncture  and  penetration 
by  floating  delxis,  boats,  animals  or  other 
sources.  In  addition,  the  protective  coating 
encasement  shall  be  warranted  by  the 
manufacturer  for  a  period  of  at  least  eight 
years  against  cracking,  peeling,  sloiighhog 
and  deterioration  from  ultra  violet  rays. 
Extruded  pol3r8tyrene  foam  products  must  be 
warranted  for  a  period  of  at  least  eight  years 
against  cracking,  peeling,  sloughing  and 
determination  from  ulta  violet  ra]rs.  Extruded 
polystyrene  flotation  shall  be  designed  to 
resist  puncture  and  penetration  by  floating 
delxis,  boats,  animals  (x  other  sources. 
Manufacturers  of  no-foam  modular  blocks 
using  interior  air  chambers  frx  flotation  must 
warrant  their  products  frx  a  period  of  at  least 
eight  years  against  cracking,  peeling, 
sloughing  and  detericxation  from  ultra  violet 
ra]rs.  Any  flotation  which  is  within  40  feet  of 
a  line  carrying  fuel  shall,  in  addition  to  the 
requirements  fix  protective  coating 
mentioned  above,  be  100%  impervious  to 
water  and  fuel.  Existing  flotation  is 
authorized  until  it  has  severely  deteriorated 
and  is  no  longer  serviceable  or  capable  of 
supptxting  the  structure,  at  which  time  it 
sh^  be  replaced  with  approved  flotation. 

For  any  floats  installed  after  the  effective  date 
of  this  specification,  repair  or  replacement  is 
required  when  the  foam  becomes  visible 
through  the  encasement  protective  covering, 
(X  the  float  no  longer  performs  its  designed 
function. 

***** 

Dated:  April  8, 1997. 


For  the  Commander. 

Rob«t  W.  Buikhardt, 

Colonel,  Corps  ofEnffneers,  Executive 
Director  of  Civil  Works. 

(FR  Doc.  97-9643  Filed  4-14-97;  8:45  am) 
BHJJNG  COM  3710-aa-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

[FRL-6811-2] 

RiN  2060-AH16 

Revision  of  New  Source  Performance 
Standards  for  the  Phosphate  Fertilizer 
Industry:  Granular  Triple 
Superphosphate  Storage  Faculties 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (Agency)  proposes  to  clarify  the 
coverage  of  the  new  source  performance 
standa^  (NSPS)  to  limit  their 
applicability  to  those  facilities  which 
store  fresh  granular  triple 
superphosphate  (GTSP).  As  a  result  of 
the  propos^  revisions,  the  NSPS  would 
include  a  work  practice  through  which 
manufacturers  would  hold  firesh  GTSP 
in  storage  imtil  it  had  cured  prior  to 
shipment  to  their  customers.  The 
proposed  revisions  would  limit  the 
testing  and  recordkeeping  requirements 
of  Subpart  X  to  only  those  facilities 
associated  with  the  manufacture  of 
GTSP  and.  thereby,  remove  any 
recordkeeping  bu^en  currently 
imposed  upon  downstream  distributors 
and  users  of  this  product. 

In  the  Final  Rules  section  of  this 
Fedwal  Register,  the  Agency  is  making 
these  revisions  without  prior  proposal. 
A  detailed  rationale  for  the  action  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  the 
^ency  receives  adverse  comments,  the 
dfrect  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  propos^  rule.  The 
Agency  will  addi^  those  comments  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  Any  rules  for  which  no 
adverse  or  critical  comment  is  received 
will  become  final  after  the  designated 
period.  The  Agency  will  not  institute  a 
second  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 


DATES:  Comments  on  this  action  must  be 
received  by  May  15, 1997. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-97- 
4  at  the  following  address:  U.S. 
Environmental  I^tection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  401 M  Street,  S.W., 
Washington,  D.C.  20460.  The  Agency 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  firom  8  a.m.  to  4  p.m.,  Monday 
through  Friday.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to  or  otherwise 
considered  by  the  Agency  in  the 
development  of  this  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  action,  contact  David  Painter 
[telephone  nmnber  (919)  541-5515], 
Minerals  and  Inorganic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
C^lina  27711. 

SUPPLEMENTARY  INFORMATION:  For 

additional  infonnation,  see  the  direct 
final  rule  published  in  the  Final  Rules 
section  of  this  Federal  Register. 

Dated:  April  8, 1997. 

Carol  M.  Brownor, 

Administrator. 

(FR  Doc.  97-9584  Filed  4-14-97;  8:45  am) 
BNJJNQ  COM  H40-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart26 

[DA  97-S83] 

Domestic  and  International  Satellite 
Consolidation 

AGENCY:  Federal  Conmnmications 
(Commission. 

ACTION:  Proposed  rule;  roundtable 
discussion. 

SUMMARY:  The  International  Bureau, 
Satellite  and  Radiocommunication 
Division  announces  that  it  will  host  a 
roundtable  discussion  to  solicit  views 
on  rules  and  policies  for  entry  of 
foreign-licensed  satellites  in  the  U.S. 
market,  as  proposed  by  the  Commission 
in  the  Domestic  and  International 
Satellite  Consolidation  Order  [DISCO 
n).  Comments  offered  in  the  roundtable 
discussion  will  assist  the  Commission 
in  assessing  the  impact  of  the  recent 
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agreement  on  basic  telecommunications 
services  in  the  World  Trade 
Organization  (WTO)  on  proposals  made 
in  the  DISCO  II  proceeding. 

DATES:  The  roimdtable  discussion  will 
be  held  on  April  18, 1997,  at  1:30-3:30 
p.m. 

ADDRESSES:  The  roimdtable  discussion 
will  be  held  in  the  Commission  Meeting 
Room,  Room  856, 1919  M  Street,  NW., 
Washington,  DC  20054. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Hutchings,  Attorney,  (tel:  202- 
418-0762,  fax:  202-418-0765),  and 
James  Taylor,  Attorney,  (tel:  202—418- 
2113,  fax:  202-418-7270),  Satellite  and 
Radiocommunication  Division, 
International  Bureau,  Suite  500,  2000  M 
Street  N.W.,  Washington,  D.C.  20554. 
SUPPLEMENTARY  INFORMATION:  The 
International  Bureau,  Satellite  and 
Radiocommunication  Division,  will  host 
a  roundtable  discussion  on  April  18, 
1997,  at  1:30-3:30  p.m.  in  the 
Commission  Meeting  Room,  Room  856, 
1919  M  Street,  N.W,,  Washington,  D.C. 
20054,  to  solicit  views  on  rules  and 
policies  for  entry  of  foreign-licensed 
satellites  in  the  U.S.  market,  as 
proposed  by  the  Commission  in  the 
DISCO  n  (61  FR  32399,  June  24, 1996). 
Comments  offered  in  the  roundtable 
discussion  will  assist  the  Commission 
in  assessing  the  impact  of  the  recent 
agreement  on  basic  telecommunications 
services  in  the  World  Trade 
Organization  (WTO)  on  proposals  made 
in  the  DISCO  II  proceeding. 

One  of  the  principal  aims  of  the 
DISCO  II  proceeding  was  to  encourage 
foreign  governments  to  open  their 
commimications  markets.  As  a  result  of 
the  recent  WTO  Agreement,  nearly  80% 
of  countries  making  offers  on  basic 
telecommimications  have  committed  to 
a  complete  opening  of  their  satellite 
markets  effective  January  1998  or  on  a 
phased-in  basis.  Additional  participants 
have  committed  to  at  least  partial 
opening  of  their  satellite  markets,  and 
the  United  States  Trade  Representative 
continues  to  urge  countries  to  improve 
on  their  offers  on  basic 
telecommimications. 

We  seek  to  assess  the  impact,  if  any, 
of  these  developments  on  the 
Commission’s  stated  goals  in  DISCO  H, 
and  on  whether  proposed  DISCO  //rules 
and  piolicies  should  be  revised  to  reflect 
these  developments.  Specifically,  we 
ask  the  industry  and  the  general  public 
their  views  on  whether  and  how  the 
ECO-Sat  and  public  interest  criteria  for 
evaluating  applications  to  access  non- 
U.S.-licensed  satellites  should  change  in 
light  of  the  WTO  Agreement. 

•  Should  our  consideration  of  additional 
public  interest  factors,  including  the 


promotion  of  competition  in  the  United 
States,  be  modified  or  expanded? 

•  How  should  the  proposed  ECO-Sat  test 
be  modified  with  respect  to  satellites 
licensed  by  WTO  members,  including 
systems  that  have  investment  by  non- WTO 
members? 

•  Should  the  proposed  ECO-Sat  test  and 
public  interest  factors  be  modified  with 
respect  to  satellites  licensed  by  non- WTO 
members?  If  so,  what  specific  criteria  should 
be  applied? 

•  Should  the  proposed  ECO-Sat  test  and 
public  interest  factors  be  modified  with 
respect  to  satellite  services  not  covered  by 
the  U.S.  WTO  offer  on  basic 
telecommunications,  i.e.  DTH,  DBS,  and 
DARS?  If  so,  what  specific  criteria  should  be 
applied? 

Members  of  industry  and  the  public 
who  wish  to  comment  in  writing  should 
submit  their  views  sufficiently  in 
advance  of  the  roundtable  meeting  so  as 
to  enable  all  participants  to  review 
them.  A  public  file  has  been  set  up  in 
the  International  Bureau’s  Reference 
Room  on  the  First  Floor  of  2000  M 
Street,  N.W.  for  the  written  submissions 
provided  during  this  inquiry.  The 
address  for  all  correspondence:  Office  of 
the  International  Bureau  Chief,  Satellite 
Policy  Branch,  Suite  800,  2000  M  Street, 
N.W.,  Stop  Code  0800,  Washington,  D.C. 
20554. 

Persons  with  other  business  currently 
before  the  Commission  are  asked  to 
ensiu^  that  comments  offered  do  not 
violate  any  restrictions  on  ex  parte 
presentations. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-9627  Filed  4-14-97;  8:45  ami 
BILUNO  CODE  6712-01-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[DocKet  No.  960520141-7077-05;  I.D. 
021897B] 

RIN  0648-AH05 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries;  1997  Scup 
Recreational  Fishery  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule,  request  for 
comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  retain,  for  1997,  the  1996 


recreational  management  measures  for 
the  scup  fishery  implemented  under  the 
regulations  implementing  Amendment  8 
to  the  Fishery  Management  Plan  for  the 
Summer  Flounder,  ^up,  and  Black  Sea 
Bass  Fisheries  (FMP).  TTiis  rule 
proposes  no  change  to  the  measures 
implemented  imder  Amendment  8,  that 
is,  a  7-inch  (17.78-cm)  minimum  fish 
size,  no  possession  limit  and  no  season 
for  the  recreational  scup  fishery.  The 
intent  of  this  document  is  to  comply 
with  implementing  regulations  for  ffie 
scup  fishery  that  require  NMFS  to 
publish  measures  for  the  upcoming 
fishing  year  that  will  prevent 
overfishing  of  the  resource. 

DATES:  Public  comments  must  be 
received  on  or  before  May  15, 1997. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  prepared  for 
the  1997  scup  specifications  and 
supporting  documents  used  by  the 
Monitoring  Committee  are  available 
from:  Executive  Director,  Mid- Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  S.  New 
Street,  Dover.  DE  19901-6790. 

Comments  should  be  sent  to:  Regional 
Administrator,  Northeast  Region, 

NMFS,  One  Blackburn  Drive, 

Gloucester,  MA  01930.  Please  mark  the 
outside  of  the  envelope  “Comments  on 
the  Recreational  Fishing  Measiures  for 
Scup.’’ 

FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  (508)  281-9221. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
was  developed  jointly  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  and  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission)  in 
consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  Implementing  regulations  for 
the  fishery  are  found  at  50  CFR  part  648. 

Section  648.120  outlines  the  process 
for  determining  annual  commercial  and 
recreational  catch  quotas  and  other 
restrictions  for  the  scup  fishery.  The 
Scup  Monitoring  Committee 
(Committee),  made  up  of  representatives 
finm  the  Council,  the  Commission,  the 
New  England  Fishery  Management 
Council,  and  NMFS,  is  required  to 
review,  on  an  annual  basis,  scientific 
emd  other  relevant  information  and  to 
recommend  a  quota  and  other 
restrictions  necessary  to  achieve  an 
annual  exploitation  rate  of  47  percent  in 
1997  through  1999,  33  percent  in  2000 
and  2001,  and  the  exploitation  rate 
associated  with  Fmax  (currently  19 
percent)  in  2002.  This  schedule  is 
mandated  by  the  FMP  to  prevent 
overfishing  and  to  rebuild  the  scup 
resource.  The  Committee  reviews  the 
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following  information  annually:  (1) 
Commercial  and  recreational  catch  data; 

(2)  current  estimates  of  stock  mortality; 

(3)  stock  status;  (4)  recent  estimates  of 
recruitment;  (5)  virtual  population 
analysis  (a  method  for  analyzing  fish 
stock  abundance);  (6)  levels  of 
regulatory  noncompliance  by  fishermen 
or  individual  states;  (7)  impact  of  fish 
size  and  net  mesh  regulations;  (8) 
impact  of  gear,  other  than  otter  trawls, 
on  the  mortality  of  scup;  and  (9)  other 
relevant  information.  Pursuant  to 

§  648.120,  after  this  review,  the 
Committee  recommends  to  the  Council 
and  Commission  management  measures 
to  ensiue  achievement  of  the 
appropriate  exploitation  rate.  The 
Council  and  Commission,  in  turn,  make 
a  recommendation  to  the  Regional 
Administrator. 

Final  specifications  for  the  1997  scup 
fishery  were  published  on  March  14, 
1997  (62  FR  12105),  including  a 
coastwide  recreational  harvest  limit  of 
1.947  million  lb  (0.88  million  kg).  The 
recreational  season,  possession  limit, 
and  minimum  size  were  not  established 
as  part  of  those  specifications  because 
recreational  catch  data  for  1996  were 
not  available  for  the  Committee’s  use  to 
evaluate  the  effectiveness  of  the  1996 
measures.  Shortly  after  preliminary 

1996  data  became  available,  the 
Committee  met  again  to  review  the  data 
and  to  recommend  measiues  for  the 

1997  recreational  fishery  intended  to 
achieve  the  recreational  harvest  limit. 
The  Committee,  noting  imcertainties  in 
the  stock  assessment  and  stock  size 
projections  for  1997,  and  the  landings 
projections  for  1996,  recommended  to 
the  Council  and  Commission  that  the 
management  measiues  implemented  in 
1996  for  the  recreational  fishery, 
specifically  a  minimum  fish  size  of  7 
inches  (17.78  cm),  be  continued  for 
1997.  l^e  Committee  did  not 
recommend  a  season  or  possession  limit 
for  1997.  The  Council  and  Commission 
adopted  the  recommendation  on 
December  17, 1996,  and  this 
recommendation  is  proposed  in  this 
action. 

The  Coimdi  and  Commission 
recommended  the  continuation  of  the 


1996  limits  after  reviewing  data  that 
indicated  that,  while  projected  1996 
landings  would  be  2.3  million  lb  (1.04 
million  kg),  or  16  percent  greater  than 
the  harvest  limit  proposed  for  1997, 

1995  recreational  landings  were  only  1.3 
million  lb  (0.6  million  k^,  or  32  percent 
less  than  the  harvest  limit  proposed  for 
1997.  Given  this  variability  in  landings 
armmd  the  harvest  level  proposed  in 
1997,  when  little  or  no  restrictions  were 
in  place,  the  Coimcil  and  Commission 
were  reluctant  to  implement  further 
restrictions  at  this  time.  In  addition,  the 
Coimcil  and  Commission  noted 
uncertainties  in  the  analyses  and 
projections  cited  by  the  Committee  and 
concluded  that  the  availability  of  larger 
scup  (i.e.,  scup  larger  than  7  inches 
(17.78  cm))  was  not  expected  to 
increase.  The  Coimcil  and  Commission 
determined  that  the  7-inch  (17.78-cm) 
minimum  size  regulation  would 
constrain  anglers  to  the  1997  coastwide 
recreational  harvest  limit  of  1.947 
million  lb  (0.88  million  kg).  To  adopt  an 
increase  in  size  or  possession  limit  at 
this  time  could  preclude  the  harvest 
limit  firom  being  taken. 

Classification 

This  action  is  authorized  by  50  CFR 
Part  648,  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  certified  to  the  C^ef 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  follows: 

This  action  would  retain  for  1997,  the  same 
management  measures  for  the  recreational 
scup  fishery  implemented  in  1996. 
Specifically,  this  action  would  continue  the 
minimum  fish  size  of  7  inches  (17.8  cm)  and 
no  possession  limit  in  order  to  allow  the 
recreational  sector  of  the  scup  fishery  to 
harvest  the  coastwide  harvest  limit  of  1.947 
million  lb  (0.88  million  kg).  The  Council  and 
Conunission  recommend^  the  continuation 
of  the  1996  measiues  after  reviewing  data 


that  indicated  that,  while  projected  1996 
landings  could  be  2.3  million  lb  (1.04  million 
kg),  or  approximately  17  percent  greater  than 
the  1997  harvest  limit,  recreati«nal  landings 
for  1995  were  only  1.3  million  lb  (0.6  million 
kg),  or  32  percent  less  than  the  1997  harvest 
limit.  The  1997  harvest  level  represents  an 
8.2  percent  increase  relative  to  the  mean  of 
those  two  landings  levels. 

Currently,  there  are  290  vessels  issued 
ebarter/pa^  permits  for  the  scup  fishery.  It 
is  probable  that  all  of  these  vessels  would 
qualify  as  small  entities  (that  is,  having 
annual  receipts  of  less  than  2  million 
dollars).  Based  on  1995  angler  intercept  data, 
scup  were  the  primary  species  sought  in  an 
estimated  2.3  percent  of  the  reported  trips  in 
the  North  Atlantic  region.  Scup  was  not 
among  the  top  ten  species  sought  in  either 
the  Mid- Atlantic  or  the  South  Atlantic 
(including  North  Carolina)  regions.  Those 
data  include  trips  by  all  modes,  including 
party/charter  and  private/rental  vessels,  as 
well  as  fishing  from  shore  and  man  made 
structures  (e.g.,  piers).  These  data,  however, 
cannot  predict  the  extent  to  which 
participation  would  be  effected  by  the 
proposed  measures.  Achievement  of  the 
target  harvest  limit  is  dependent  upon  the 
assumption  that  participation  (effort)  as  well 
as  scup  availability,  will  not  change  in  1997. 
Since  the  result  of  this  action  is  no  change 
in  the  recreational  fishing  measures  for  1997, 
compliance  costs  are  not  expected  to 
increase,  and  no  vessels  are  expected  to  cease 
operations.  Likewise,  since  fewer  than  3 
percent  of  the  reported  trips  indicate  scup  as 
the  primary  species  sought,  ex-vessel 
revenues  are  not  expected  to  increase  or 
decrease  by  5  percent  or  more  for  20  percent 
or  more  of  these  participants  in  the 
recreational  fishery.  This  presumption  is 
supported  by  the  feet  that  the  identical 
measures  implemented  under  Amendment  8 
to  the  Fishery  Management  Plan  for  the 
Summer  Flounder  and  Scup  Fisheries  were 
determined  to  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  It  is,  therefore,  likely  that  this 
rule  would  similarly  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  As  a  result,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 

Dated:  April  9, 1996. 

RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Services. 

(FR  Doc.  97-9589  Filed  4-14-97;  8:45  am] 
BHJJNQ  CODE  3S10-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Collection  of 
Public  Information  with  Use  of  a 
Survey 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Proposed  collection;  conunents 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service’s  (RBS)  intention  to 
request  clearance  for  a  new  information 
coUection  in  order  to  render  service  to 
associations  of  producers  of  agricultural, 
forestry,  and  fisheries  products  and 
federations  and  subsidiaries  thereof  as 
authorized  in  the  Cooperative  Marketing 
Act  of  1926. 

DATES:  Comments  on  this  notice  must  be 
received  by  June  16. 1997  to  be  assured 
of  consideration. 

FOR  FURTHER  REFORMATION  CONTACT: 
Tracey  L.  Kennedy,  Agricultural 
Economist,  RBS,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
S.W.,  Stop  3252,  Washington,  D.C. 
20250-3252,  Telephone  (202)  690-1428. 

SUPPLEIMENTARY  INFORMATION: 

Titie:  Annual  Survey  of  Cooperative 
Involvement  in  International  Markets. 

Type  of  Request:  New  information 
collection. 

Abstract:  The  mission  of  the  Rural 
Business-Cooperative  Service  (RBS), 
formerly  Agricultural  Cooperative 
Service  (ACS),  is  to  assist  farmer-owned 
cooperatives  in  improving  the  economic 
well-being  of  their  farmer-members. 

This  is  accomplished  through  a 
comprehensive  program  of  research  on 
structural,  operational,  and  policy 
issues  affacting  cooperatives;  technical 
advisory  assistance  to  individual 
cooperatives  and  to  groups  of  producers 
who  wish  to  organize  cooperatives;  and 


development  of  educational  and 
informational  material.  The  authority  to 
carry  out  RBS’s  mission  is  defined  in 
the  Cooperative  Marketing  Act  of  1926 
(44  Stat.  802-1926). 

Authority  and  Duties  of  Division  (7 
U.S.C.  453) 

(a)  The  division  shall  render  service 
to  associations  of  producers  of 
agricultural  products,  and  federations 
and  subsidiaries  thereof,  engaged  in  the 
cooperative  marketing  of  agri(^tural 
products  including  processing, 
warehousing,  manufacturing,  storage, 
the  cooperative  purchasing  of  farm 
supplies,  credit,  financing,  insiirance, 
and  other  cooperative  activities. 

(b)  The  division  is  authorized  to: 

(1)  acquire,  analyze  and  disseminate 
economic,  statistical,  and  historical 
information  regarding  the  progress, 
organization,  and  business  methods  of 
cooperative  associations  in  the  United 
States  and  foreign  coimtries. 

(2)  conduct  studies  of  the  economic, 
le^,  financial,  social  and  other  phases 
of  cooperation,  and  publish  the  results 
thereof.  Such  studies  shall  include  the 
analyses  of  the  organization,  operation, 
financial  and  merchandising  problems 
of  cooperative  organizations. 

(3)  make  surveys  and  analyses  if 
deemed  advisable  of  the  accounts  and 
business  practices  of  representative 
cooperative  associations  upon  their 
request;  to  report  to  the  association  so 
surveyed  the  results  thereof;  and  with 
the  consent  of  the  association  so 
surveyed  to  publish  sununaries  of  the 
results  of  such  siuveys,  together  with 
similar  facts,  for  the  guidance  of 
cooperative  associations  and  for  the 
purpose  of  assisting  cooperative 
associations  in  developing  methods  of 
business  and  market  a^ysis. 

(4)  acquire  from  all  available  sources, 
information  concerning  crop  prospects, 
supply,  demand,  current  receipts, 
exports,  imports,  and  prices  of 
agricultural  products  handled  or 
marketed  by  cooperative  associations, 
and  to  employ  qualified  commodity 
marketing  specialists  to  summarize  and 
analyze  this  information  and 
disseminate  the  same  among 
cooperative  associations  and  others.” 

RBS  also  has  a  stated  objective  to 
“assist  U.S.  farmer  cooperatives  to 
expand  their  participation  in 
international  trade  of  agricultural 
products  and  supplies  and  to  review 
their  progress."  As  trade  agreements  are 


implemented  and  domestic  farm 
supports  are  reduced,  a  global  presence 
is  increasingly  important  to  pr^ucers, 
their  communities,  and  to  job-creation 
and  retention  in  agri-  and  food-related 
industries.  Measurement  and 
monitoring  of  cooperatives’  global 
presence  are  stated  objectives  of  RBS’s 
International  Trade  Program.  In  order  to 
carry  out  the  agency’s  mission  and 
objectives,  RBS  needs  to  collect 
information  from  the  cooperative 
community.  This  information  collection 
is  designed  to  provide  time-series  data 
that  will  provide  a  better  understanding 
of  the  opporhinities  and  limitations  of 
producer-owned  cooperatives  in  global 
markets.  The  data  provide  the  basis  for 
research  on  trade-related  issues  afiecting 
cooperatives,  and  background  for  trade- 
related  policy  analysis. 

Beginning  in  1980,  RBS’s  predecessor 
agency  Agricultural  Cooperative  Service 
(ACS)  coUected  cooperative  trade  data 
at  five  year  intervals.  Value  of 
cooperative  exports  by  commodity  and 
destination  were  measured,  as  well  as 
information  related  to  method  of  sale. 
Values  of  imports  by  cooperatives,  by 
commodity  and  coimtry  of  origin  were 
collected  in  1986  and  1991.  However, 
data  collected  at  five-year  intervals  do 
not  provide  for  meaningful  analysis. 
Further,  previous  collections  have  been 
strictly  limited  to  exports  and  imports, 
neglecting  other  important  international 
arrangements  such  as  strategic  alliances 
and  foreign  direct  investment.  A  more 
comprehensive,  annual  information 
collection  is  required  to  accomplish 
RBS  objectives  and  paint  a  more 
accnirate  picture  of  cooperative 
involvement  in  international  markets. 
These  data  are  generally  not  available  to 
RBS  unless  provided  by  the 
cooperatives. 

Ekimate  of  Burden:  Public  reporting  , 
burden  for  this  collection  of  information 
is  estimated  to  average  one  (1)  hour  per 
response. 

Respondents:  Cooperatives  involved 
ur  international  activities. 

Estimated  Number  of  Respondents: 
170. 

Estimated  Number  of  Responses  per 
Respondent:  one  per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  170  horns. 

Copies  of  this  information  collection 
can  be  obtained  fiom  Sam  Spencer, 
Regulations  and  Paperwork 
Management  Division,  at  (202)  720- 
9725. 
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Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
cla^ty  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanic^,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Sam  Spencer, 
Regulations  and  Paperwork 
Management  Division,  U.S.  Department 
of  Agriculture,  Rural  Development,  1400 
Independence  Avenue  S.W.,  Stop  0743, 
Washington,  D.C  20250.  All  responses 
to  this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
berame  a  matter  of  a  public  record. 

Dated:  ^ril  7, 1997. 

Dayton  J.  Walldns, 

Administrator,  Rural  Business-Cooperative 
Service. 

IFR  Doc.  97-9637  Filed  4-14-97;  8:45  am] 
aajJNQ  OOOE  3410-XY-U 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  26-07] 

Foreign-Trade  Zone  50— Long  Beach, 
CA;  i^ipiication  for  Subzorte;  LA. 
Qear,  Inc.  (Casual  and  Athletic 
Footwear)  Long  Beach,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Harbor 
Commissioners  of  the  Qty  of  Long 
'Beach,  grantee  of  FTZ  50,  requesting 
subzone  status  for  the  footwear 
distribution  facility  of  L.A.  Gear,  Inc., 
located  in  Ontario,  California,  some  40 
miles  northeast  of  Long  Beach.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).'  It  was  formally  filed 
on  April  7, 1997. 

The  LA.  Gear  facility  (412,358  sq.  ft 
on  19.08  acres;  149  employees)  is 
located  at  1661  &  1777  South  Vintage 
Avenue  in  Ontario.  It  is  used  to 
distribute  a  wide  range  of  casual  and 


athletic  shoes,  most  of  which  are 
sourced  from  abroad.  The  products  are 
distributed  throughout  the  U.S.  and 
abroad. 

Zone  procedures  would  exempt  L.A. 
Gear  from  Customs  duty  payments  on 
the  foreign  products  that  are  reexported. 
On  its  domestic  sales,  it  would  be  able 
to  defer  Customs  duty  payments  on 
merchandise  that  is  soun^  from 
abroad.  The  application  indicates  that 
zone  savings  wovild  help  improve  the 
international  competitiveness  of  the 
facility. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  ^e  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  June  16, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  July  1, 1997. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  Joe  Sachs.  Dhector,  One 
World  Trade  Center,  Ste.  1670,  Long 
Beach,  California  90831 
Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  Room  3716,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Ave.,  N.W.,  Washington,  D.C. 
20230 

Dated:  April  8, 1997. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  97-9657  Filed  4-14-97;  8:45  am] 
aaUNQ  CODE  3610-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-aoi-602] 

Certain  Fresh  Cut  Flowers  From 
Oilombia:  Initiation  of  Administrative 
Review  and  Request  for  Revocation  In 
Part  of  the  Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
Intemationd  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  initiation  of 
antidumping  administrative  review  and 
request  for  revocation  in  part  of  the 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 


to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
fr«sh  cut  flowers  from  Colombia.  A 
request  for  revocation  frnm  the 
antidiunping  duty  order  was  also 
received  from  HOSA,  Ltda.  In 
accordance  with  the  Department’s 
regulations,  we  are  initiating  this 
administrative  review  for  the  period 
March  1, 1996  through  February  28, 

1997,  for  those  named  exporters/ 
growers  for  whom  a  request  for  review 
was  received.  The  Department  is  also 
noting  HOSA’s  request  for  revocation 
fixim  the  antidumping  duty  order. 
EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Graham.  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 

(202)  482-4105. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  C.F.R. 
353.22(a),  for  an  administrative  review 
of  the  antidumping  duty  order  on 
certain  frosh  cut  flowers  from  Colombia. 
The  Department  has  also  received  a 
request  for  revocation  from  HOSA,  Ltda. 

Initiation  of  Reviews 

In  accordance  with  section  19  G.F.R. 
353.22(c),  we  are  initiating  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia.  We  intend 
to  issue  the  final  results  of  this  review 
not  later  than  March  31, 1998. 

We  received  requests  for  review  of  the 
following  specifically-named  exporters/ 
growers  who  shipped  subject 
merchandise  during  the  period: 

Abaco  Tulipanex  de  Colombia 
Achalay 
Aga  Group 
Agricola  la  Celestina 
Agricola  la  Maria 
Agricola  Benilda  Ltda. 

Agrex  de  Oriente 
Agricola  Acevedo  Ltda. 

Agricola  Altiplano 
Agricola  Arenales  Ltda. 

Agricola  Bonanza  Ltda. 

Agricola  Circasia  Ltda. 

Agricola  de  Occident 
Agricola  del  Monte 
Agricola  el  Cactus  S.  A. 

Agricola  el  Redil 
Agricola  Guali  S.A. 

Agricola  la  Corsaria  Ltda. 

Agricola  la  Siberia 
Agricola  Las  Cuadras  Group 
Agricola  las  Cuadras  Ltda. 
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Flores  de  Hacaritama 
Agricola  Megaflor  Ltda. 

Agricola  Yuldama 
Agrocaribu  Ltda. 

Agro  de  Narino 
Agrodex  Group 
Agricola  de  las  Mercedes 
Agricola  el  Retiro  Ltda. 

Agrodex  Ltda. 

Degaflores  Ltda. 

Flores  Camino  Real  Ltda. 

Flores  Cuatro  Esquinas  Ltda. 

Flores  de  la  Comuna  Ltda. 

Flores  de  las  Mercedes 
Flores  de  Los  Amigos  Ltda. 

Flores  de  los  Arrayanes  Ltda. 

Flores  De  Mayo  Ltda. 

Flores  del  Gallinero  Ltda. 

Flores  del  Potrero  Ltda. 

Flores  dos  Hectareas  Ltda. 

Flores  de  Pueblo  Viejo  Ltda. 

Flores  el  Trentino  Ltda. 

Flores  la  Conejera  Ltda. 

Flores  Manare  Ltda. 

Florlinda  Ltda. 

Hordeola  el  Triunfo 
Horticola  Montecarlo  Ltda. 
Agroindustrial  Don  Eusebio  Ltda.  Group 
Agroindustrial  Don  Eusebio  Ltda. 
Celia  Flowers 
Passion  Flowers 
Primo  Flowers 
Temptation  Flowers 
Agroindustrial  Madonna  S.A. 
Agroindustrias  de  Narino  Ltda. 
Agromonte  Ltda. 

Agropecuria  Cuernavaca  Ltda. 

Agropecuaria  la  Marcela 

Agropecuaria  Maviricio 

Agrorosas 

Agrotabio  Kent 

Aguacarga 

Alcala 

Alstroflores  Ltda. 

Amoret 
Ancas  Ltda. 

Andalucia 
Andes  Group 
Cultivos  Buenavista  Ltda. 

Flores  de  los  Andes  Ltda. 

Flores  Horizonte  Ltda. 

Inversiones  Penas  Blancas  Ltda. 

A.Q. 

Arboles  Azules  Ltda. 

Aspen  Gardens  Ltda. 

Astro  Ltda. 

Becerra  Castellanos  y  Cia. 

Bojaca  Group 
Agricola  Bojaca 
Universal  Flowers 
Flores  y  Plantas  Tropicales 
Flores  del  Neusa  Nove  Ltda. 
Tropiflora 
Caicedo  Group 
Agro  Bosque  S.A. 

Andalucia  S.A. 

Aranjuez  S.A. 

Columbiano  S.A.  “CAICO” 

Caico 


Exportacdones  Bochica  S.A. 

Floral  Ltda. 

Flores  del  Cauca 
Inversiones  Taiga  Ltda. 

Productos  el  Zorro 
Via  el  Rosal 
Cantarrana  Group 
Cantarrana  Ltda. 

Agricola  los  Venados  Ltda. 

Carcol  Ltda. 

Cienfuegos  Group 
Qenfuegos  Ltda. 

Flores  la  Conchita 
Cigarral  Group 
Flores  Cigarral 
Flores  Tayrona 
Classic 

Claveles  Colombianos  Group 
Claveles  Colombianos  Ltda. 

Elegant  Flowers  Ltda. 

Fantasia  Flowers  Ltda. 

Splendid  Flowers  Ltda. 

Sun  Flowers  Ltda. 

Claveles  de  los  Alpes  Ltda. 

Clavelez 

Coexflor 

Colibii  Flowers  Ltda. 

Color  Explosion 
Combiflor 

Consorcio  Agroindustrial 
Cota 

Crest  D’or 
Crop  S.A.  * 

Cultiflores  Ltda. 

Cultivos  Guameru 
Cultivos  Medellin  Ltda. 

Cultivos  Miramonte  Group 
Cultivos  Miramonte  S.A. 

Flores  Mocari  S.A. 

Cvdtivos  Tahami  Ltda. 

Cypress  Valley 
Daflor  Ltda. 

Degaflor 

De  La  Pava  Guevara  E.  Hijos  Ltda. 

Del  Monte 
Del  Tropico  Ltda. 

Dianticola  Colombiana  Ltda. 

Disagro 
Diveragricola 
Dynasty  Roses  Ltda. 

El  Antelio  S.A. 

Elite  Flowers  (The  Elite  Flower/Rosen 
Tantau) 

El  Milaro 
ElTambo 
El  Timbul  Ltda. 

Envy  Farms  Group 
Envy  Farms 
Flores  Marandua  Ltda. 

Euroflora 
Exoticas 
Exotic  Flowers 
Exotico 

Expoflora  Ltda. 

Exportadora 

Falcon  Farms  de  Colombia  S.A. 

(formerly  Flores  de  Cajibio  Ltda.) 
Farm  Fresh  Flowers  Group 
Agricola  de  la  Fontana 


Flores  de  Hunza 
Flores  Tibati . 

Inversiones  Cubivan 
Ferson  Trading 
Flamingo  Flowers 
Flor  Colombiana  S.A. 

Flora  Bellisima 
Flora  Intercontinental 
Floralex  Ltda. 

Floralex  Ltda. 

Flores  el  Puente  Ltda. 

Agricola  Los  Gaqnes  Ltda. 

Florandia  Herrera  Camacho  &  Cia. 
Floraterra  Group 
Floraterra  S.A. 

Flores  Casablanca  S.A.  ' 

Flores  San  Mateo  S.A. 

Siete  Floiw  S.A. 

Floreales  Group 
Floreales  Ltda. 

Kimbaya 

Florenal  (Flores  el  Arenal)  Ltda. 

Flores  Abaco  S.A. 

Flores  Acuarela  S.A. 

Flores  Agromonte 
Flores  Aguila 
Flores  Colon  Ltda. 

Flores  de  la  Sabana  S.A. 

Flores  de  Serrezuela  S.A. 

Flores  de  Suesca  S.A. 

Flores  del  Rio  Group 
Agricola  Cardenal  S.A. 

Flores  del  Rio  S.A. 

Indigo  S.A. 

Flores  El  Molino  S.A. 

Flores  El  Zorro  Ltda. 

Flores  la  Cabanuela  '' 

Flores  la  Fragrancia 
Flores  la  Gioconda 
Flores  la  Lucerna 
Flores  la  Macarena 
Flores  la  Pampa 

Flores  la  Union/Gomez  Arango  &  Qa. 
Group 
Santana 

Flores  las  Caicas 
Flores  las  Mesitas 
Flores  los  Sauces 
Flores  Monserrate  Ltda. 

Flores  Montecarlo 
Flores  Monteverde 
Flores  Palimana 
Flores  Ramo  Ltda. 

Flores  S.A. 

Flores  Sagaro 
Flores  Saint  Valentine 
Flores  Sairam  Ltda. 

Flores  San  Andres 
Flores  San  Carlos 
Flores  San  Juan  S.A. 

Flores  Santa  Fe  Ltda. 

Flores  Santana 
Flores  Sausalito 
Flores  Selectas 
Flores  Silvestres 
Flores  Sindamanoi 
Flores  Suasuque 
Flores  Tenerife  Ltda. 

Flores  Tlba  S.A. 
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Flores  Tocarinda 

Inversiones  Maya,  Ltda. 

Propagar  Plantas  S.A. 

Flores  Tomine  Ltda. 

Inversiones  Morcote 

Queens  Flowers  Group 

1 

Flores  Tropicales  (Happy  Candy)  Group 

Inversiones  Morrosquillo 

Agroindustrial  del  ^o  Frio 

Flores  Ttopicales  Ltda. 

Inversiones  Playa 

C^tivos  General  Ltda. 

Happy  Candy  Ltda. 

Inversiones  &  I^oducciones  Tecnica 

Flora  Nova 

Mercies  Ltda. 

Inversiones  Santa  Rita  Ltda. 

Flora  Atlas  Ltda. 

Rosas  Colombianos  Ltda. 

Inversiones  Silma 

Flores  Calima  S.A. 

Flores  Urimaco 

Inversiones  Sima 

Flores  Canelon  Ltda. 

Flores  Violette 

Inversiones  Supala  S.A. 

Flores  de  Bojaca 

Florex  Group 

Inversiones  Valley  Flowers  Ltda. 

Flores  del  Cacique 

Agricola  Guacari  S.A. 

Iturrama  S.A. 

Flores  del  Hato 

Areola  el  Castillo 

Jardin  de  Carolina 

Flores  el  Aljibe  Ltda. 

Flores  San  Joaquin 

Jardines  Choconta 

Flores  el  Qpres 

Flores  Altamira  S.A. 

Jardines  Darpu 

Flores  El  Pino  Ltda. 

Flores  de  Exportacion  S.A. 

Jardines  Nat^a  Ltda. 

Flores  El  Roble  S.A. 

Florexpo 

Jardines  Tocarema 

Flores  el  Tandil 

Floricola 

Jardines  de  America 

Flores  la  Mana 

Floricola  la  Gaitana  S.A. 

Jardines  de  Timana 

Flores  las  Acacias  Ltda. 

Florimex  Colombia  Ltda. 

J.M.  Torres 

Flores  la  Valvanera  Ltda. 

Florisol 

Karla  Flowers  • 

Flores  Jayvana 

Florpacifico 

Kingdom  S.A. 

Flores  U^te  Ltda. 

Flor  y  Color 

LaColina 

Jardines  de  Chia  Ltda. 

Flowers  of  the  World/Rosa 

La  Embairada  • 

Jardines  Fredonia  Ltda. 

Four  Seasons 

La  Flores  Ltda. 

Jardines  Piracanta 

Fracolsa 

La  Floresta 

M.G.  Consultores  Ltda. 

Fresh  Flowers 

La  Plazoleta  Ltda. 

Mountain  Roses 

F.  Salazar  '' 

Las  Amalias  Group 

Queens  Flowers  de  Colombia  Ltda. 

Funza  Group 

Las  Amalias  S.A. 

equality  Flowers  S.A. 

Flores  Alborada 

Pompones  Ltda. 

Florval  S  A.  (Floval) 

Flores  de  Funza  S.A. 

La  Fleurette  de  Colombia  Ltda. 

Jardines  des  Rosed 

Flores  del  Bosque  Ltda. 

Ramiilora  Ltda. 

Reme  Salamanca 

Garden  and  Flowers  Ltda. 

Las  Flores 

Rosa  Bella 

German  OcampK) 

Laura  Flowers 

Rosaflor 

Granja 

L.H. 

Rosales  de  Colombia  Ltda. 

Green  Flowers 

Linda  Colombiana  Ltda. 

Rosales  de  Suba  Ltda. 

Grupo  el  Jardin 

Loma  Linda 

Rosas  Sabanilla  Group 

Agricola  el  Jardin  Ltda. 

Loreana  Flowers 

Flores  la  Colmena  Ltda. 

La  Marotte  S.A. 

Los  Geranios  Ltda. 

Rosas  Sabanilla  Ltda. 

Orquideas  Acatayma  Ltda. 

Luisa  Flowers 

Inversiones  la  Serena 

Guacatay  Group 

Luisiana  Farms 

Agricola  la  Capilla 

Agricola  Guacatay  S  A.. 

M.  Alejandra 

Rosas  y  Jardines 

Jardines  Bacata  Ltda. 

Manjui  Ltda. 

Rose 

Gypso  Flowers 

Mauricio  Uribe 

Rosex  Ltda. 

Hacienda  la  Embarrada 

Maxima  Farms  Group 

Roselandia 

Hacienda  Matute 

Agricola  los  Arboles  S.A. 

Sem  Ernesto 

Hana/Hiaa  Group 

Colombian  D.Q  Flowers 

San  Valentine 

Flores  Hana  Ichi  de  Colombia  Ltda. 

Polo  Flowers 

Sansa  Flowers 

Flores  Tokai  Hisa 

Rainbow  Flowers 

Santa  Rosa  Group 

Hernando  Monroy 

Maxima  Farms  Inc. 

Flores  Santa  Rosa  Ltda. 

Horticultra  Montecarlo 

Merastec 

Floricola  La  Ramada  Ltda. 

Horticultura  de  la  Sasan 

Monteverde  Ltda. 

Santana  Flowers  Group 

Horticultura  El  Molino 

Morcoto 

Santana  Flowers  Ltda. 

Hosa  Group 

Nasino 

Hacienda  Curibital  Ltda. 

Horticultura  de  la  Sabana  S.A. 

Natuflora  Ltda./San  Martin  Bloque  B 

Inversiones  Istra  Ltda. 

HOSA  Ltda.  . 

Olga  Rincon 

Sarena 

■ 

Innovacion  Andina  S.A. 

Oro  Verde  Group 

Select  Pro 

1 

Minispray  S.A. 

Inversiones  Miraflores  S.A. 

Senda  Brava  Ltda. 

1 

Prohosa  Ltda. 

Inversiones  Oro  Verde  S.A. 

Shasta  Flowers  y  Compania  Ltda. 

1 

Illusion  Flowers 

Otono  (Agroindustrial  Otono) 

Shila 

I 

Industria  Santa  Clara 

Papagayo  Group 

Siempreviva 

1 

Industrial  Agricola 

Agricola  Papagayo  Ltda. 

Soagro  Group 

1 

Industrial  Terwengel  Ltda. 

Inversiones  C^ypso  S.A. 

Agricola  el  Mortino  Ltda. 

B 

Ingro  Ltda. 

Petalos  de  Colombia  Ltda. 

Flores  Aguaclara  Ltda. 

1 

Inverpalmas 

Pinar  Guameru 

Flores  del  Monte  Ltda. 

1 

Inversiones  Aimer  Ltda. 

Piracania 

Flores  la  Estancia 

1 

Inversiones  Bucarelia 

Pisochago  Ltda. 

Jaramillo  y  Daza  ' 

I 

Inversiones  Cota 

Plantaciones  Delta  Ltda. 

Solor  Flores  Ltda. 

1 

Inversiones  el  Bambu  Ltda. 

Plantas  S.A. 

Starlight 

n 

Inversiones  Flores  del  Alto 

Prismaflor 

SupeAora  Ltda. 
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Susca 

Sweet  Farms 
Flores  Santa  Rosa  Ltda. 

Floricola  la  Ramada  Ltda. 
Agropecuaria  Sierra  Loma 
Tag  Ltda. 

The  Beall  Comply 
The  Rose 
Tinzuque  Group 
Tinzuque  Ltda. 

Catu  S.A. 

Tomino 

Toto  Flowers  Group 
Flores  de  Suesca  S.A. 

Toto  Flowers 
Tropical  Garden 
Tuchany  Group 
Tuchmy  S.A. 

Flores  Sibate 
Flores  Tikaya 
Flores  Munya 
Uniflor  Ltda. 

Vegaflor 

Velez  de  Monchaux  Group  ^ 

Velez  De  Monchaux  e  Hijos  y  Cia  S. 
enC. 

Agroteusa 
Victoria  Flowers 
Villa  Cultivos  Ltda. 

Villa  Diana 
Vuelven  Ltda. 

Zipa  Flowers 

Interested  parties  must  submit 
applications  for  disclosure  imder 
administrative  protective  orders  in 
accordance  with  19  C.F.R.  353.34(b)  and 
355.34(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(c)a) 
and  355.22(c)(i). 


BMJJNG  CODE  3S10-D8-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-367-804] 


incorporated  into  silicon  metal  during 
the  production  process  and  its 
consequent  upward  adjustment  to  U.S. 
price  for  those  taxes  imposed  on  the 
incorporated  energy. 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Carole  Showers  or  Elizabeth  Graham, 
Office  of  Antidumping/Countervailing 
Enforcement  I,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone  (202) 
482-3217  or  (202)  482-4105. 

SUPPLEMENTARY  INFORMATION: 
B^dcground 

On  December  14, 1993,  in  Silicon 
Metal  From  Argentina;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58 1%  65336,  the  International 
Trade  Administration  (TTA)  made  an 
upward  adjustment  to  U.S.  price  for  the 
rebate  of  varioris  taxes  under  the 
Reembolso  program,  including  taxes  on 
electrical  energy.  In  American  Alloys, 
Inc.  versus  United  States,  30  F.3d  1469, 
1474  (Fed.  Cir.  1994)  {Americcm  Alloys 
iZQ,  the  Federal  Circuit  reversed  the 
lower  court’s  holding  in  American 
Alloys,  Inc.  versus  United  States,  810  F. 
Supp.  1294  (CTT 1993)  {American  Alloys 
J),  and  held  that  U.S.  price  may  not  be 
adjusted  for  a  rebated  tax  unle^  it  is 
determined  that  the  rebated  tax  bears  a 
direct  relationship  to  the  export^ 
product  or  a  physically  incorporated 
component  of  t^t  product  Pursuant  to 
the  Federal  Circuit’s  opinion,  the  CTT 
remanded  the  case  to  Commerce  to 
make  such  a  determination  with  respect 
to  the  taxes  in  question.  On  August  17, 
1995,  Commerce  submitted  the  results 
of  its  redeterminadon  on  remand  to  the 
CTT  wherein  it  made  an  upward 
adjustment  to  U.S.  price  for  taxes  paid 
on  energy  which  it  foimd  to  be*^ 
physically  incorporated  into  the  subject 
merchandise.  The  CTT  affirmed  those 
remand  results  in  American  Alloys,  Inc. 
versus  United  States,  Slip  Op.  97-37 
(Crr  Mar.  28, 1997)  (American  Alloys 

m 

In  its  decision  in  Timken  Co.  versus 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990),  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  held 
that,  piueuant  to  19  U.S.C.  section 
1516a(e),  the  Department  mvist  publish 
a  notice  of  a  court  decision  which  is  not 
“in  harmony’’  with  a  Department 
determination,  and  must  suspend 
liquidation  of  entries  pending  a 
“conclusive’’  court  decision.  The  CTT’s 
opinion  in  American  Alloys  IV  on 
March  28, 1997,  constitutes  a  decision 
not  in  hannony  with  the  Department’s 


final  results  of  administrative  review. 
Publication  of  this  notice  fulfills  the 
Timken  requirement 

Accordingly,  the  Department  will 
continue  to  suspend  liquidation 
pending  the  expiration  of  the  period  of 
appeal,  or,  if  appealed,  upon  a 
“conclusive”  covirt  decision. 

Dated:  April  8, 1997. 

Roberts.  LaRneaa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-9658  Filed  4-14-97;  8:45  am] 
aajJNQ  CODE  3B10-OS-M 

DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 
Export  Trade  Certified  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affiurs  (“OETCA”), 
Intemationai  Trade  Administration. 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued.  Applicant  has  requested 
expedited  review. 

FOR  FURTHER  MFORMATION  CONTACT:  W. 
Dawn  Busby',  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toU-fiee  number. 
SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  compliance  %«dth  its 
terms  and  conditions.  Section  302(bKl) 
of  the  Act  and  15  CFR  325.6(a)  require 
the  Secretary  to  publish  a  notice  in  the 
Federal  Regfetn*  identifying  the 
applicant  and  summarizing  its  proposed 
mqport  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 


Silicon  Metal  from  Argentina:  Notice  of 
Court  Decision 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Court  Decision. 

SUMMARY:  On  March  28, 1997,  the 
United  States  Court  of  Intemationai 
Trade  (CTT)  afffrmed  the  Intemationai 
Trade  Administration’s  remand 
determination  that  energy  is  physically 


Dated:  April  9, 1997. 

Richard  W.  Morelaiid, 

Acting  Deputy  Assistant  Secretary  fw  Import 
Administration. 

(FR  Doc.  97-9656  Filed  4-14-97;  8:45  am) 
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included.  Any  conunents  not  marked 
privileged  or  confidential  biisiness 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  vmsion,  should  he 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosiure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  Certificate. 
Comments  shoiild  refer  to  this 
application  as  “Export  Trade  Certificate 
of  Review,  application  number  96- 
AE003.”  ’^e  Rice  Millers’* 

Association’s  (“RMA”)  original 
Certificate  was  issued  on  August  16, 

1996  (61  FR  43733,  August  26, 1996).  A 
summary  of  the  application  for  an 
amendment  is  as  follows. 

Summary  of  the  Application 

Applicant:  Rice  Millers"  Association, 
4301  North  Fairfax  Drive,  Suite  305, 
Arlington,  Virginia  22203-1616. 

Contact:  Cynthia  H.  Tough,  Vice 
President  of  International  Affairs  for  the 
USA  Rice  Federation,  Telephone:  (703) 
351-8161. 

Application  No.:  96-AE003. 

Dote  Deemed  Submitted:  March  31, 
1997. 

Proposed  Amendment:  RMA  seeks  to 
amend  its  Certificate  to  expand  the 
eligibility  for  membership  in  the  RMA 
Certificate  to  include  both  mill  members 
and  associate  members.  Associate 
members  include  a  broad  range  of 
cx)mpanie8  with  an  interest  in  the  rice 
industry,  including  bag  manufacturers, 
brokers,  equipment  manufacturers/ 
suppliers,  exporters,  food  processing 
companies,  ^ight  forwarders,  grain 
elevators,  grain  merchandisers,  industry 
associations,  inspection  companies, 
management  companies,  port 
authorities,  and  stevedoring/shipping 
companies.  Any  proprietor,  parbiership, 
or  corporation,  whether  or  not  engaged 
in  rice  milling  in  the  United  States, 
which  is  not  a  member  of  RMA  and 
which  wishes  to  participate  in  the 
activities  covered  by  the  Certificate,  may 
join  the  ETCR  upon  meeting  the 
qualifications  for  membership  in  RMA. 

Therefore,  the  definition  of  “Memher" 
in  RMA’s  Certificate  would  be  amended 
to  read  as  follows:  “Member"  means  a 
member  of  the  Rice  Millers’  Association 
which  has  been  certified  as  a  “Member” 
within  the  meaning  of  Section  325.2G) 


of  the  Regulations  and  is  listed  in 
Attachment  I.  Members  must  sign  the 
Operating  Agreement  of  the  Rice 
Millers"  Association  Export  Trade 
Certificate  of  Review  in  order  to 
participate  in  the  certified  activities. 

Any  RMA  member,  including  aiw  mill 
member  or  associate  member,  which  is 
not  a  Member  listed  in  Attachmant  I 
may  join  RMA’s  Export  Trade  Certificate 
of  Review  by  requesting  that  RMA  file 
for  an  amended  certificate  and  hy 
signing  the  Operating  Agreement.  Any 
proprietor,  partnership,  or  corporation 
either  engaged  in  rice  inilling  in  the 
United  States  or  not  engaged  in  rice 
milling  in  the  United  States,  which  is 
not  a  member  of  RMA  and  which 
wishes  to  participate  in  the  activities 
covered  by  this  certificate,  may  join 
RMA’s  membership  upon  meeting  the 
qualifications  for  memhership  and  then 
request  that  RMA  file  for  an  amended 
certificate.  A  Member  may  withdraw 
fit>m  coverage  under  this  certificate  at 
any  time  by  giving  written  notice  to 
RMA,  a  copy  of  which  RMA  wrill 
promptly  transmit  to  the  Secretary  of 
Commerce  and  the  Attorney  General.” 

Dated:  April  9, 1997. 

W.  Dawn  Bnsby, 

Director,  Office  of  Export  Trading,  Company 
Affairs. 

[FR  Doc.  97-9617  Filed  4-14-97;  8:45  am] 
aaJUNG  CODE  K10-OR-I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  040997A] 

Groundfish  of  the  Berirtg  Sea  and 
Aieutian  Islands 

AQB4CY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Notice  of  receipt  of  an 
experimental  fishing  permit. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  from  John  Gauvin, 
Groundfish  Forum,  Inc.,  for  an 
Experimental  Fishing  Permit  (EFP).  If 
awarded,  this  permit  would  be  used  to 
systematically  test  the  effects  of  a 
different  trawl  net  design  on  species  and 
size  composition  of  cat^  in  trawls 
targeting  flatfish.  It  is  intended  to 
promote  the  objectives  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP). 

ADDRESSES:  Copies  of  the  EFP 
application  are  available  frum  Steven 


Pennoyer,  Administrator,  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802,  Attn:  Lori  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Lind, 907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The  FMP 
and  its  implementing  regulations  at  50 
CFR  part  679.6  authorize  issuance  of 
EFPs  to  allow  fishing  that  would 
otherwise  be  prohibited.  Procedures  for 
issuing  EFPs  are  contained  in  the 
implementing  regulations.  NMFS 
received  a  request  from  the  applicant  on 
March  14, 1997,  that,  if  approved, 
would  be  used  to  systematically  test  the 
effects  of  a  different  trawl  net  design  on 
species  and  size  composition  of  catch  in 
trawls  targeting  flatfish.  Infomlation 
from  this  experiment  could  be  used  by 
the  fishing  industry  to  reduce  catches  of 
non-target  species  (e.g.,  pollock  and 
cod)  while  &hing  for  flatfish,  thereby 
reducing  waste  and  discard  of  those 
species. 

In  accordance  with  regulations,  NMFS 
has  determined  that  the  proposal 
warrants  further  consideration  and  has 
initiated  consultation  with  the  North 
Pacific  Fishery  Management  Council 
(Council)  by  forwarding  the  application 
to  the  Couiicil.  The  Coimcil 
consider  the  EFP  application  during  its 
April  15-19, 1997,  meeting  and  has 
invited  the  applicant  to  appear  in 
support  of  the  application  if  he  so 
desires. 

A  copy  of  the  application  is  available 
for  review  frum  the  NMFS  Regional 
Administrator  (see  ADDRESSES). 

Anthcriqr:  16  U.S.C  1801  et  seg. 

Dated:  April  9, 1997. 

Gary  C  Madock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  97-9630  Filed  4-14-97;  8:45  am] 
BSJJNQ  CODE  3B10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  0331970 

Secretary’s  Report  to  Congress  on  the 
Pribilof  Islands  as  Required  Under 
Public  Law  104-81 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  submission  of  report 
to  Congress. 

SUMMARY:  Public  Law  104-91,  section 
3(c)  requires  the  Secretary  of  Commerce 
to  prepare  and  submit  a  report  on 
necessary  actions  to  resolve  Federal 
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responsibility  on  the  Pribilof  Islands. 

The  Report  was  prepared  by  the 
Nation^  Oceanic  and  Atmospheric 
Administration  and  was  signed  by  the 
Secretary  of  Commerce  on  March  17, 
1997.  This  Notice  is  intended  to  publish 
the  main  text  of  the  Report  and  provide 
information  regarding  its  availability. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Nancy  Briscoe  in  the  Office  of  General 
Counsel,  National  Oceanic  and 
Atmospheric  Administration,  301-713— 
1393. 

SUPPLEMENTARY  INFORMATION:  On 
Janua^  6, 1996,  President  Clinton 
signed  Public  Law  104^1.  Under 
Section  3  of  the  law  the  Secretary  of 
Commerce  was  directed  to  undertake 
certain  activities  with  regard  to  the 
Pribilof  Islands,  Alaska.  Section  3(c) 
directed  the  Secretary  to  prepare  a 
report  for  Congress  which  proposed 
necessary  actions  by  the  Secretary  and 
Congress  to  resolve  all  federal 
resjronsibilities  on  the  Islands. 

The  Report  to  Congress  on  the  Pribilof 
Islands  was  signed  by  the  Secretary  of 
Conunerce  on  March  17, 1997.  The  text 
of  the  Secretary’s  Report  is  attached  to 
this  Notice.  Full  copies  of  the  Exhibits 
to  the  Report  consist  of  thoiisands  of 
pages  of  documents  submitted  imder  the 
Report  process  by  local  entities  and 
residents.  Due  to  the  volume  of  the 
.  Exhibits,  it  was  not  possible  to  publish 
them  with  this  Notice.  Full  copies  of  all 
Exhibits  are  available  at  the  City  Office 
on  St  Paul  (907-546-2331),  at  the  Qty 
Office  on  St.  George  (907-859-2263),  at 
the  Regional  Archives  facility  of  the 
Natioi^  Archives  in  Anchorage,  645 
West  3rd  Avenue,  Anchorage  AK,  99501 
(907—463-2408),  and  at  the  Office  of 
General  Counsel,  NOAA,  1315  East- 
West  Highway,  Silver  Spring,  MD  20910 
#(301-713-1393). 

Secretary’s  Report  on  the  Pribilof 
Islands  as  Required  by  Public  Law  104- 
01 

Prepared  By:  The  National  Oceanic  and 
Atmospheric  Administration  Cor  the 
Department  of  Commerce 
Final,  March  17, 1997. 

L  Introduction 

The  Pribilof  Islands  of  St  Paul  and  St 
George  are  islands  of  volcanic  origin 
that  lie  800  miles  west-south  west  of 
Anchorage,  Alaska  in  the  Bering  Sea. 
Each  island  has  an  approximate  land 
area  of  44  square  miles  generally 
contained  by  precipitous  clifis.  St  Paul, 
the  larger  of  the  two  islands,  has  a 
current  population  of  approximately 
780  people.  The  population  of  St 
George  is  approximately  120  people. 

The  Pribilof  Islands  were  discovered 
by  Russian  navigators  in  1786  as  a  result 


of  their  search  for  the  breeding  groimds 
of  the  North  Pacific  Fur  Seal  (“ffie  fur 
seed”).  The  next  one  hundred  years  were 
marked  by  intense  harvest  of  the  fiir 
seals  to  exploit  Chinese,  Russian  and 
European  markets.  To  harvest  the 
commercially  valuable  species  on  the 
Islands,  the  Russians  enslaved  and 
relocated  Aleuts  from  the  southeast  who 
were  proficient  at  killing  the  seals. 

When  the  United  States  purchased  the 
Territory  of  Alaska  from  the  Russians  in 
1867,  responsibility  for  the  welfare  of 
the  IMbilovian  Aleuts  fell  to  the  Federal 
Government.  Since  1867,  the  United 
States  Government  has  worked  to 
promote  the  autonomy  and  self- 
governance  of  the  Pribilovian  people, 
and  thereby  fulfill  its  obligations  to 
them.  Following  decades  of  progressive 
change  in  the  Federal  Government’s 
admi^tration  of  the  Islands,  Congress 
in  1983  enacted  legislation  to  terminate 
Federal  management  of  the  Pribilof 
Islands. 

On  January  6, 1996,  President  Clinton 
signed  Public  Law  104-91  (“P.L.  104- 
91”).  Section  3(c)  of  the  law,  entitled 
"Rraolution  of  Federal 
Responsibilities,”  requires  the  Secretary 
of  Commerce  to  submit  to  the 
Committee  on  Commerce,  Science,  and 
Transportation  of  the  Senate,  and  the 
Committee  on  Resources  of  the  House  of 
Representatives 

*  *  *  a  report  proposing  necessary  actions 
by  the  Secretary  of  Commerce  and  Congress 
to  resolve  all  claims  with  respect  to,  and 
permit  the  final  implementation,  fulfillment 
and  completion  of— 

(a)  Title  n  of  the  Fur  Seal  Act  Amendments 
of  1983  (16  U.S.C.  1161  etseq.); 

(b)  The  land  conveyance  entitlement  of 
lo^  entities  and  residents  of  the  Prihilof 
Islands  under  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C  1601  et  seq.); 

(c)  the  provisions  of  this  section;  uid 

(d)  any  other  matters  which  the  Secretary 
deems  appropriate.” 

This  is  the  Report  of  the  Secretary  of 
Commerce  (“Secretary”)  as  required 
under  P.L.-104-91. 

This  Report  examines  the  historical 
and  contemporary  relationship  of  the 
United  States  government  to  the 
Pribilovian  people  to  afibrd  the  context 
for  evaluating  current  circumstances 
and  Federal  responsibilities.  The  Report 
is  organized  as  follows:  Section  n 
examines  historical  Federal 
involvement;  Section  Dl  describes  the 
current  economies  on  the  Islands  of  St 
George  and  St  Paul  and  the  relationship 
of  the  Pribilovian  people  to  the  Federal 
Government;  Section  IV  describes  and 
categorizes  the  claims  asserted  against 
the  United  States  by  local  entities  and 
residents  and,  where  applicable, 
provides  recommendations  for 


additional  Federal  action;  Section  V  sets 
forth  the  position  of  the  Department  of 
Commerce  (“the  Department”)  and  its 
recommendations  for  resolution  of 
Federal  responsibility  on  the  Pribilof 
Islands. 

n.  A  History  of  Federal  Involvenmnt  on 
the  Prilnlof  Islands 

This  Report  cannot  fully  chronicle  the 
complex  history  of  the  Pribilof  Islands.  > 

It  is  the  aim  of  this  Section  to  provide 
an  historical  overview  of  Federal 
involvement  with  the  Pribilof  Islands  as 
they  have  evolved  into  independent, 
self-sustaining  American  communities. 

A.  Origins 

The  U.S.  Government  first  became 
directly  involved  with  the  Pribilof 
Islands  and  the  Pribilovian  people  in 
1867  when  the  islands  were  acquired 
with  the  Territory  of  Alaska. 
Immediately  thereafter,  in  1868,  the 
Islands  were  declared  to  be  a  special 
Federal  reserve  for  purposes  of 
management  and  preservation  of  fur 
seals  and  other  fur  bearing  species. 

In  the  first  40  years  of  Federal 
ownership  of  the  Pribilof  Islands,  the 
lives  of  the  Pribilovians  were  directed 
by  the  companies  harvesting  the  seals 
under  contract  with  the  U.S. 
Government  During  thia  period,  the 
Pribilovian  people  derived  their 
livelihood  through  employment  vrith 
the  fur  sealing  companies  and  their  lives 
were  subject  to  the  dictates  of  those 
companies. 

Largely  unregulated,  the  efCacts  of  the 
private,  commercial  harvest  were 
devastating  on  the  fur  seal  population. 
By  1890,  the  effects  of  over-h^est  and 
pelagic  sealing  2  brought  the  population 
close  to  extinctioit  At  the  close  of  the 
last  private  contract  in  1909,  it  was 
estimated  that  only  300,000  fur  seals 
remained  worldwide. 

As  a  result  of  the  decline  in  the  fur 
seal  population.  Federal  attention  paid 
to  the  Islands  increased.  Although  the 
Government’s  focus  remained  primarily 
on  management  of  the  fur  seal  harvest, 
the  Federal  response  ensured  greater 
engagement  by  the  United  States  with 
the  lives  of  the  Pribilovian  people. 


■  A  Century  Servitude  Dorothy  Knee, 

Univenity  Press  of  America,  Library  of  Congress 
card  no.  80-1407— currently  out  of  print)  and 
Slavee  of  the  Harvest,  published  by  the  Pritulof 
Island  School  District— no  additional  citation 
available)  have  been  recommended  by  the 
Pribilovian  people  as  guides  providit^  a  full 
accounting  of  the  Islands  from  Aleutian  discovery 
to  the  people’s  recent  struggle  with  autonomy. 

2  Pelagic  sealing  is  the  practice  of  ktiling  seals  at 
sea.  It  is  less  selective  and  less  productive  than 
taUng  seals  on  land  whme  surplus  adult  males  can 
be  identified  and  females  and  pups  may  be 
protected. 
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Pelagic  sealing  and  mass,  conunercial- 
contract  sealing  in  the  United  States  was 
curbed  in  1910  when  the  Sixty-First 
Congress  passed  “An  Act  to  protect  the 
seal  fisheries  of  Alaska,  and  for  other 
purposes’*  (“the  1910  Act”).^  The  efiect 
of  the  1910  Act  was  to  abolish  the  lease/ 
permit  system  of  seal  harvest  open  to 
the  general  trading  public  and  to  replace 
it  with  a  broader  government  authority 
vested  in  the  Secretary  of  Commerce 
and  Labor  to  manage  and  protect  the 
seal  population.  To  promote 
conservation  of  fire  fur  seal,  the  1910 
Act  prohibited  the  killing  of  seals  by 
anyone  other  than  an  officer,  agent  or 
employee  of  the  Federal  Government 

The  1910  Act  further  directed  that 
whenever  seals  were  killed  or  setdskins 
taken  the  Pribilovians  were  to  be 
employed  and  were  to  receive  fair 
compensation  for  their  labor.  To 
administer  the  program,  the  1910  Act 
specified  that  the  Secretary  had:  ^ 

*  *  *  the  authority  to  furnish  food, 
shelter,  fuel,  clothing,  and  other  necessaries 
of  life  to  the  native  inhabitants  of  the  Pribilof 
Inlands  and  to  provide  for  their  comfort, 
D’aintenance,  location  and  protection. 

Notwithstanding  relatively  minor 
amendments  made  in  1912  to  give  effect 
to  the  Fur  Seal  Treaty  of  July  7, 1911 
between  the  United  States,  Great 
Britain,  Japan  and  Russia,  the  1910  Act 
remained  in  force  until  repealed  by  the 
Fur  Seal  Act  of  February  26, 1944  (“the 
1944  Act”),^  The  1944  Act  served 
primarily  to  vest  control  overjthe  fur 
seals,  salmon,  and  other  fisheries  in 
Alaska  in  the  Department  of  the  Interior 
(“DOI”),  which  administered  the 
program  through  the  Bureau  of 
Commercial  Fisheries  (“BCP’).  It  came 
on  the  heels  of  Japan’s  abrogation  of  the 
1911  treaty  on  October  23, 1941  and 
completion  of  a  provisional  fur  seal 
conservation  agreement  between  Canada 
and  the  United  States  which  followed  in 
1942. 

War  between  the  United  States  and 
Japan  was  declared  in  1941  and  in  1942, 
the  Japanese  launched  a  siuprise  attack 
on  Dutch  Harbor,  Unalaska.  *1110  attack 
on  the  Aleutian  Chain  dramatically 
expf)sed  the  United  States’  vulner^ility 
in  the  Bering  Sea  and  thrust  the  Pribilof 
Islands  dire^y  into  the  war  zone. 
Because  of  the  threat  of  attack,  the 
Pribilovians  were  evacuated  from  their 
homes  and  interned  at  Funtner  Bay  on 
Admiralty  Island,  Alaska.  Their 
internment  lasted  two  years  and  they 
returned  to  the  Pribilofe  at  the  close  of 
the  war  in  May,  1944. 


*See  Act  of  April  21. 1910,  36  SUt  326. 
*Sm  16  U.S.C  $$631a^lq,  58  SUt  104. 


B.  The  Late  1940s:  The  Post-War  Era 

Internment  at  Funtner  Bay  lead  to 
familiarity  with  other  Alasli^  natives 
and  in  1948  the  Pribilovians  joined  the 
Alaska  Native  Brotherhood  (“ANB”).  As 
a  result  of  the  efforts  of  the  ANB  on 
behalf  of  the  Pribilof  Aleuts,  the 
Secretary  of  the  Interior  in  1949 
designated  a  group  to  study  living 
conditions  of  native  communities 
around  the  Bering  Sea.^ 

The  DOI  study  found  that  living 
standards  on  the  Pribilof  Islands  were 
on  par  with  the  highest  income  groups 
of  any  native  people  in  Alaska  and  that 
living  conditions  there  were  exemplary. 
The  survey  group  recognized,  however, 
that  the  role  of  the  Federal  Government 
as  guardian  of  their  welfare  limited  the 
Pribilovian’s  sense  of  liberty  and  was 
inconsistent  with  the  status  of  wage 
earning  natives  elsewhere  in  the  Alaska 
Territory.  To  temper  this  disparity, 
recommendations  were  made  to 
restructure  certain  operational  functions 
on  the  Islemds.  As  a  result  of  the 
recommendations,  a  job  classification 
and  cash  compensation  wage  plan  was 
instituted.  The  plan  included  annual 
and  sick  leave,  retirement  benefits  and 
disability  insurance.  Food,  housing, 
clothing,  health,  education  and 
recreation  costs  continued  to  be  paid  by 
the  government. 

Although  Pribilovian  monotary 
compensation  under  the  new  system 
remained  below  that  of  their  neighbors, 
a  relatively  high  standard  of  living  was 
ensured  by  the  offsets  provided  through 
the  in-kind  compensation  they 
continued  to  receive.  As  demonstrated 
by  the  study,  the  result  was  that  during 
this  period  the  Pribilovians  enjoyed 
greater  health,  recreational,  educational 
and  medical  benefits  than  any  other 
Alaskan  native  group. 

The  survey  group  also  recommended 
that  the  St  Paul  community  receive  a 
charter,  constitution  and  bylaws  in 
compliance  with  the  1934  Indian 
Reorganization  Act  (“IRA’’).*  The  St 
Paul  charter  was  established  in  1950 
and  with  it  the  Pribilovian  communities 
of  St  Paul  and  St.  George  found  a  voice 
in  Federal  and  territorid  government 
decision-making.  They  were  also  given 
responsibility  for  handling  all  economic 
affairs  of  the  community  and  for  safe¬ 
guarding  the  peace,  saf^  and  morals  of 
the  village. 

In  1951,  the  St  Paul  IRA  council 
exercised  its  new  rights  by  filing  a  claim 


>  As  dted  in  Slaves,  Ibid,  at  143. 

*The  IRA  was  developed  to  hdp  native 
Americans  retain  their  identity  through  the 
establishmMit  of  tribal  self-government,  the 
preservation  of  rdigious  and  cultural  freedom,  and 
the  prevention  of  economic  exploitation. 


for  native  land  rights  and  compensation 
for  past  injustices.  The  land  rights  were 
ultimately  resolved  in  1971  under  the 
Alaska  Native  Claims  Settlement  Act 
(“ANCSA”),  discussed  below.  The  claim 
for  past  injustices  was  ultimately 
brought  under  the  Fair  and  Honorable 
Dealings  Act,  and  was  settled  in  1976.'^ 

Additional  changes  that  marked  the 
post-war  era  included  the  establishment 
of  a  voting  precinct  on  the  Islands  and 
the  agreement  of  the  Territory  of 
Alaslm’s  Department  of  Healffi  and 
Education  to  provide  technical  guidance 
to  the  Federal  Government  on  medical 
and  educational  services.  In  1948,  a 
fourth  class  post  office  was  established 
on  St  Paul  and  regular  mail  service 
connecting  St.  Paul  to  the  outside  world 
was  instituted  by  Reeve  Aleutian 
Airways.  In  1949  the  first  tourists  were 
welcomed  to  the  Islands  and  regular 
commercial  flights  were  instituted. 

These  flights  enabled  the  Pribilovians  to 
travel  beyond  the  confines  of  their 
Islands.  In  the  early  50’s,  large  electrical 
generators  were  installed  which  were 
capable  of  providing  electricity  beyond 
the  standard  11:00  p.m.  curfew.  In  short 
order,  modem  electrical  appliances 
became  household  fixtures  on  the 
Pribilof  Islands. 

The  introduction  of  modem 
conveniences,  wages  and  buying  power 
and  the  possibility  of  travel  to  the 
outside  world,  together  with  the  support 
services  still  provided  by  the 
government,  brought  them  to  a  socio¬ 
economic  level  on  par  with,  if  not 
surpassing,  many  other  communities  in 
Alaska  and  the  United  States  (See  A 
Century  of  Servitude  for  a  good 
description  of  this  period).  In  light  of 
these  changes,  DOI  began  to  re-evaluate 
the  role  of  the  Pribilof  Island  program. 

C.  The  1950s:  Federal  Attrition  and  the 
Beginning  ofAu>tonomy 

From  1942  imtil  1957,  the  Pribilof  fur 
seals  were  protected  by  the  interim 
treaty  executed  in  1942.  In  1957,  the 
Interim  North  Pacific  Fur  Seal 
Convention  between  Canada,  Japan,  the 
Union  of  Soviet  Republics,  and  the 
United  States  was  enacted.  It 
established  a  Fur  Seal  Commission 
comprised  of  representatives  of  the  four 
governments  to  coordinate  research  and 
management  of  the  fur  seal  resource. 

As  me  United  States’  international 
policy  regarding  fur  seals  on  the 


''On  August  10, 1988,  the  President  signed 
legislation  authorizing  a  $21.4  million  trust  fimd  for 
residents  of  the  Aleutian  and  Pribilof  Islands.  The 
legislation  was  intended  as  compensation  for  Aleuts 
who  were  evacuated  from  their  homes  during 
World  War  D.  The  compensation  is  part  of  a  larger 
reparation  of  $1.3  billion  paid  Japanese-Americans 
interned  during  the  War. 
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Pribilofs  continued  to  evolve  toward 
conservation.  BCF  realized  that  their 
role  and  presence  on  the  Islands  would 
diminish.  In  1959,  BCF  announced  that 
the  Prihilof  fur  seal  harvest  would,  over 
time,  become  a  seiisonal  operation.  BCF 
recognized  that  this  change  in  policy 
would  significantly  afiect  the 
Pribilovian  people.  They  acknowledged 
that  the  local  people  would  need  job 
training  and,  given  the  remoteness  of 
the  PribiloSi,  recommended  off-island 
relocation. 

Preparing  for  the  radical  changes  that 
would  result  fium  a  reduced  Federal 
harv^t,  BCF  arranged  for  general  skills 
training  in  Anchorage  through  the 
Bureau  of  Indian  Afihirs  (BIA).  To 
encovuege  participation,  individuals 
were  paid  to  attend  the  training.  Despite 
this  incentive,  enrollment  was  low. 

While  the  BCF  training  initiative  was 
largely  ignored,  their  off-island 
relocation  suggestions  were  met  with 
intense  and  vociferotis  opposition.  As  a 
result,  and  recognizing  the  relative 
inaccessibility  and  geographic 
inhospitability  of  St.  G^rge,  BCF 
revised  its  relocation  plan  to 
accommodate  habitation  on  St.  Paul 
only.  It  was  the  opinion  of  BCF  that 
with  the  decline  in  the  Federal  seal 
harvest  program,  particularly  on  St. 
George,  the  number  of  houses  ultimately 
needed  for  employees  should  be  held  in 
check.  In  the  years  that  ensued,  the 
Bureau  encour^ed  the  volimtary 
relocation  of  St.  George  residents  to  St. 
Paul  by  providing  new  homes  on  St 
Paul  to  St  George  residents  who  moved 
there.  In  further  support  of  this  policy, 
new  home  building  on  St.  George 
ceased,  and  all  vacant  homes  there  were 
destroyed. 

BCF  dropped  its  outward  relocation 
efforts  after  disapproval  voiced  during 
Committee  on  Commerce  hearings 
conducted  in  1965.  The  belief  that  the 
St  George  Pribilovians  should  be 
relocated,  however,  would  survive,  and 
would  be  reintroduced  in  the  next 
amendments  to  the  Fur  Seal  Act 

D.  The  1960s:  Self-Autonomy 
(1)  The  Federal  Wage  System 

In  1960,  BCF  appointed  Howard 
Baltzo  as  the  new  director  of  the  Pribilof 
Island  Program.  Mr.  Baltzo’s  primary 
mandate  was  to  improve  the  overall 
living  conditions  of  the  Pribilof  people 
in  li^t  of  impending  program  changes. 
The  changes  Mr.  Baltzo  made  to  the 
prograr^  are  set  forth  in  his  May  1963 
report  entitled  Program  for 
Administration  of  the  Pribilof  Island 
Federal  Reservation  Embracing 
Management  of  the  Fur  Seal  Resource 
and  Development  of  the  Resident  Aleut 


Inhabitants.  As  result  of  Mr.  Baltzo’s 
work,  the  Federal  Civil  Service  wage 
scale  was  introduced  in  1962  for  all 
people  on  the  Islands  working  for  the 
Federal  Government  With  this  change, 
Pribilovian  wages  were  brought  into 
parity  with  the  rest  of  the  Federal 
worldbrce.  In  turn,  in  kind 
compensation  such  as  firee  rent  and  food 
were  substantially  reduced,  being 
provided  only  to  those  with  insufficient 
wages  to  cover  necessities.  The  Federal 
Government  did,  however,  continue  to 
maintain  and  administer  the  stores, 
laimdries,  houses,  streets,  and  all  public 
biiildings  and  to  fund  educational  and 
medical  services  for  all  Pribilovians  on 
both  Islands.  To  preserve  Federal  jobs, 
Pribilovian  residents  continued  to  be 
employed  in  these  services. 

While  in  many  ways  a  boon,  the 
Federal  wage-scide  system  brought  with 
it  the  realities  of  unemployment.  Based 
on  civil  service  job  definitions,  many 
people  were  newly  classified  as 
temporary  or  part-time  employees.  Still 
others  lost  their  jobs.  Althou^  they 
now  had  autonomy  and  full  wages, 
without  the  security  of  in-kind  benefits, 
many  people  were  caught  in  the 
unfortunate  position  of  not  being  able  to 
pay  their  bills.  Individual  indebtedness 
to  the  Federal  Government  for  rent, 
food,  clothing  and  fuel  began  to  mount* 
Some  Islanders  left  to  seek  work  on 
mainland  Alaska.  Most,  however, 
stayed. 

(2)  The  Fur  Seal  Act  Amendments  of 
1966 

In  1965,  Senate  hearings  were  held 
regarding  the  role  of  the  Federal 
Government  on  the  Pribilof  Islands 
(“the  Bartlett  Hearings”).  At  these 
hearings,  the  Pribilovians  testified  that 
they  would  feel  more  secure  owning 
their  own  homes  and  managing  the 
affairs  of  their  villages  as  self-governed 
municipcdities. 

The  product  of  the  Bartlett  Hearings 
was  the  Fur  Seal  Act  Amendment  of 
1966  (“the  1966  Act”).^  Amendments  to 
Title  I  of  the  1966  Act  incorporated 
changes  that  ensured  implementation  of 
the  Interim  Convention  on  the 
Conservation  of  North  Pacific  Fur  Seals 
signed  February  9, 1957,  and  amended 
by  protocol  dated  October  8, 1963. 
Amendments  to  Title  Q  of  the  1966  Act 
were  designed  to  foster  self-sufficiency 
and  self-governance  among  the  native 
inhabitants  of  the  Prihilof  Islands. 

Recognizing  the  significant  positive 
changes  brou^t  about  on  the  Islands 


*Many  of  these  debts  were  ultimately  forgiveii.  In 
1995,  outstanding  municipal  debts  for  fuel  and 
services  were  settled  through  an  agreement  for  in- 
kind  services. 

*P.L.  89-702, 80  Stat  1091. 


since  1950,  the  Committee  on  Merchant 
Marine  and  Fisheries  reported  in  House 
Report  No.  2154: 

During  the  past  16  years  progress  has  been 
made  in  placing  the  resident  Aleuts  on  the 
same  basis  as  other  citizens  and  other  Federal 
employees.  They  are  now  compensated  on  a 
wage  rate  basis  comparable  to  that  in  other 
Alaska  communities.  They  are  charged 
reasonable  rates  for  housing,  house^ld 
supplies,  and  community  services  provided 
by  the  Government  A  locally  elect^ 
community  council  manages  certain  affairs  of 
the  community,  including  the 
implementation  of  local  ordinances.  The  St 
Paul  Island  Community  Coiumil  operates  a 
cooperative  canteen-store  focility,  and 
members  of  the  Aleut  community  serve  as 
deputy  magisttate,  postmaster,  and  local  law- 
enforcement  ofBcers.  A  small  number  of 
home-operated  restaurants  and  theater 
enterprises  also  have  developed. 

The  Department  of  Interior  and  your 
committee  wants  to  encourage  the 
development  of  the  Aleut  commimity 
still  further,  and  significantly  reduce 
Federal  expenditures  for  the  fur  seal 
industry  operation.  Accordingly,  the 
Department  now  plans  three  gr^ual 
chwges  in  its  program  for 
administration  of  the  islands.  These 
involve:  first,  the  transfer  to  the  Aleut 
community  on  St  Paul  of  greater 
responsibility  for  the  administration  and 
management  of  the  village  coupled  with 
increased  opportunities  for 
development  of  new  economic  activity 
within  the  expanded  community; 
second,  the  consolidation  of  the  St 
George  Island  community  with  that  on 
St  Paul  Island  on  a  voluntary  basis  -as 
housing  and  other  facilities  on  St  Paul 
increase;  and  third,  transition  from  year- 
round  to  seasonal  fur  seal  industry 
operations  by  the  Bureau  of  Commercial 
Fisheries.'® 

To  accomplish  these  objectives  and 
give  effect  to  the  desires  of  the 
Pribilovian  people,  section  206  of  the 
1966  Act  authorized  the  Secretary  of  the 
Interior  to  set  apart  land  on  St  Paul 
Island  for  the  establishment  of  a 
townsite.  The  townsite  was  to  be 
surveyed  into  lots,  blocks,  streets  and 
alleys  and  the  Secretary  was  to  issue  a 
patent  for  the  townsite  to  a  trustee 
appointed  by  him.  It  was  the  duty  of  the 
trustee  to  convey  to  all  individu^ 
natives  of  both  islands  title  to  improved 
or  unimproved  surveyed  lots  or  tracts  of 
land  within  the  townsite.  These  tracts 
included  plots  with  government  homes 
on  them. 

Conveyance  was  contingent  on 
payment  for  the  property  to  the 
Secretary.  Before  issuance  of  the  patent 


House  Beport,  Merchant  Marine  and  Fisheries 
Commission,  House  Report  No.  2154,  Cong.  News, 
Sept  29, 1966.  p.  3630. 
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and  €uiy  conveyance,  the  Secretary  was 
required  to  make  a  determination  that  a 
self-governing  community  on  St  Paul 
was  in  existence,  or  was  likely  to  be 
imminently  and  successfully 
established.  Adhering  to  their  policy  of 
consolidation  of  the  Pribilovians  on  St 
Patil  Island,  no  townsite  set-aside  was 
authorized  for  St  Georee. 

Proceeds  from  the  sale  of  the  lands, 
together  with  other  available  funds  such 
as  tax  revenues,  were  to  be  given  to  the 
established  local  governing  body  on  St 
Paul  to  enable  it  to  provide  needed 
municipal  services.  In  addition,  section 
206  provided  for  a  sliding-scale  5  year 
payment  to  the  community  to  fund 
municipal  services.  The  first  payment 
was  in  the  sum  of  $50,000.00.  At  the 
close  of  each  succeeding  4  fiiscal  years, 
the  payments  would  be  $40,000.00, 
$30,000.00,  $20,000.00,  and  $10,000.00, 
respectively.  Finally,  all  unsold 
property  remaining  after  5  years  and  no 
longer  required  by  the  Government  was 
to  conveyed  to  the  incorporated 
municipality,  together  with  all  surveyed 
streets  and  ^eys. 

In  1967,  just  one  year  after  passage  of 
the  1966  Act,  a  team  of  reseai^ers  from 
the  University  of  Alaska  came  to  the 
islands  to  study  SL  Paul’s  economy  in 
light  of  their  emerging  self-governance. 
Based  upon  available  information,  the 
researchers  estimated  that  the  average 
household  income  on  St  Paul  was 
approximately  $9,830,  Vhile  the 
expenditure  for  living  expenses  was 
$1000  less.  They  conduded  that  there 
was  an  income  and  savings  base  with 
potential  to  provide  economic  self- 
sufficiency  through  responsible  local 
leadership. 

The  report  concluded: 

The  future  of  St  Paul  rests  with  the  people 
of  the  ccmununity  i^aidless  of  what 
determinations  are  made  by  others  or  what 
development  plans  may  be  prepared.  It  will 
be  up  to  the  local  people  to  decide  whether 
or  not  to  incorporate  as  a  municipality,  and 
without  a  positive  vote,  the  town-site  . 
provisions  of  tl^  Fur  Seal  Act  will  not  apply. 
Likewise,  the  carrying  out  of  the 
development  programs,  the  broadening  of  the 
economic  base,  and  other  potentials  tlut  exist 
are  all  dependant  on  support  by  the  local 
population  *  *  *  St  Paul  has  the  potential 
for  emerging  as  a  vital  community.  In  the 
long  run,  however,  the  future  of  ^  Pribilob 
rests  to  a  large  de^ee  on  the  attitudes  of  the 
young  people.  How  they  see  their  future  will 
determine  the  future  of  St  PauL* ' 

Over  the  ensuing  five  years,  the 
community  foiled  to  incorporate  as  a 
municipality.  As  a  result,  the  Secretary 


"  Foota,  Den  C,  V.  Ftechw.  G«xge  W.  Rogers.  St. 
Paul  Community  Study,  Institute  of  Social, 
Economic  and  Government  Reaeandi,  University  of 
Alaska.  Fairbanks,  Alaska.  1968,  p.  72.  as  dted  in 
Slaves,  ibid.  At  159. 


was  unable  to  make  the  requisite 
determination  of  self-governance  to 
permit  the  land  transfers  and  the 
recdization  of  the  people’s  desire  for 
home  ownership  was  delayed. 

Despite  this  oelay,  a  number  of 
positive  changes  were  brought  to  bear 
on  the  Islands  as  a  result  of  the  1966 
Act.  Effective  in  1966,  responsibility  for 
some  community  services,  includii^ 
police  and  fire  protection,  were 
transferred  to  the  local  council.  The  first 
public  tavern  opened  its  doors  on  St. 
Paul  the  same  year,  and  the  community 
took  over  operaticm  of  the  hotel  that 
summer.  Soon,  the  commvinity 
equipped  and.  was  operating  a 
maintenance  and  repair  shop  and  a 
recreation  hall.  St.  Paid  established  two 
movie  houses,  four  refireshment  stands, 
and  a  barber  shop.  In  1967,  the  U.S. 

Coast  Guard  Loran  Station  and  the 
Weather  Bureau  begim  to  train  local 
residents  for  jobs.  And  for  the  first  time, 
PribUovian  residents  enjoyed  private  car 
ownership  as  vehicles  were  sold  by 
departing  Federal  employees  and 
construction  contractors. 

The  1966'Act  also  served  to  enhance 
the  retirement  benefits  of  the  Pribilovian 
people.  Under  a  1951  ruling,  the  Civil 
Service  Commission  had  advised  the 
Secretary  of  the  Interior  that  the  resident 
Aleuts  performing  services  for  the 
Govenunent  were  considered  Federal 
employees  oidy  as  of  1950  when  they 
received  compensation  in  the  form  of 
wages.  Under  that  ruling,  elder  Aleuts  of 
retirement  age  would  not  receive  credit 
service  before  1950.  Section  208  of  the 
1966  Act  changed  the  administrative 
ruling  of  the  Civil  Service  Commission 
by  extending  retirement  credit  for 
service  prior  to  1950.  It  also  eliminated 
deposit  requirements  by  those 
individuals  for  the  accrual  of  benefits. 

E.  The  1970s:  Self  Governance 

Effective  October  30, 1970, 

"Reorganization  Plan  No.  4  of  1970’’  (35 

F. R.  15627;  84  Stat  2090)  transferred 
the  functions  of  BCF  to  the  Secretary  of 
Commerce.  As  a  result,  the 
responsibilities  of  the  Federal 
Govenunent  for  continued 
administration  of  the  Pribilof  Island 
Program  were  assumed  by  the  National 
Ma^e  Fisheries  Service  (“NMFS’’)  of 
the  newly  organized  National  Oceanic 
and  Atmospheric  Administration 
(“NOAA”). 

In  1971,  a  resolution  to  accept  a 
charter  to  incorporate  St  Paul  was 
finally  passed.  On  June  29, 1971,  the 
village  of  St  Paul  became  a  fourth  class 
Alaskan  city  and  assumed  all 
responsibility  to  provide  public  services 
to  its  residents.  Meanwhile,  the  voices 
of  combined  Alaskan  native  groups  had 


succeeded  in  bringing  about  reforms 
regarding  the  status  of  land  ownership 
throughout  the  State.  On  December  18, 
1971,  Congress  moved  to  resolve  all 
Alaskan  aboriginal  land  claims  by 
enacting  the  Alaska  Native  Claims 
Settlement  Act  {“ANCSA’’).'^ 

In  1973,  the  Fur  Seal  Commission 
adopted  the  United  States’ 
reconunendation  to  establish  a  major 
research  program  for  fur  seals  by  setting 
aside  St.  George  Island  as  a  research 
reserve.  The  goal  of  the  research  was  to 
compare  population  dyncunics  and 
behavior  between  the  harvested 
population  on  St.  Paul  and  an 
unharvested  population  on  St  Gedtge. 

As  a  result,  the  commercial  harvest  of 
seals  ceased  on  St  George  after  1972. 
Economically,  the  effect  was  to  further 
diminish  Federal  employment  on  St. 
George.  The  decision  was  within  the 
Secretary’s  authority  wd  lent  further 
support  to  the  administration’s  declared 
policy  of  relocating  the  St.  George 
islanders  because  of  the  relative 
inability  of  that  remote  island  to  support 
any  kind  of  economy. 

ANCSA  required  me  establishment  of 
Regional  and  Village  native  corporations 
through  which  the  claims  of  all  entitled 
natives,  including  the  Pribilovians, 
would  be  settled.  The  settlement 
included  the  distribution  of  40  million 
acres  of  land  throughout  the  State  and 
the  payment  of  $962,500,000.00  over  an 
eleven-year  period.  Transfer  of  title  for 
all  ANCSA  conveyances  was  made 
through  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (“BLM’’). 

To  comply  with  the  village 
corporation  provisions  of  ANCSA,  the 
people  of  St.  Paul  established  the 
Tanadgusix  Corporation  (“TDX’’)  while 
the  people  of  St  George  established  the 
Tanaq  Corporation.  TDX  received  the 
right  to  select  138,240  acres  of  land  in 
the  Aleutians,  Alaska  Peninsula,  and  St 
Paul.  Ultimately,  113,000  acres 
conveyed  to  TDX.  Tanaq  received  the 
right  to  select  115,200  acres.  106,000 
acres  were  ultimately  conveyed.  A  full 
discussion  of  remaining  ANCSA  land 
entitlements  to  be  resolved  is  included 
in  the  statement  and  conunents  from  the 
Draartment  of  Interior  at  Exhibit  A. 

Under  sections  1610(b),  1611(a)  and 
1613(a)  of  the  ANCSA,  conveyances  to 
the  native  corporations  were  to  include 
surfoce  rights  to  the  core  township  lands  • 
where  each  village  was  located.  ANCSA 
also  directed  that  subsurface  rights  be 
transferred  to  the  regional 
corporations. ‘3  On  ffie  Pribilof  Islands, 


■243  U.S.C  1601,  et  seq,  85  Stat  688.  Pub.L.  92- 
203. 

'*The  regional  corporation  for  both  villages  is  the 
Aleut  Corporation,  currently  ranked  as  the  32nd 
largest  revenue  generator  in  the  State. 
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theM  provisions  created  an  inunediate 
impasse  to  the  pending  transfer  of  the 
townsite  under  the  1966  Act  Under 
section  206  of  the  1966  Act,  the  Federal 
Government  was  obligated  to  sell  tracts 
of  Federal  property  to  Pribilovian 
individuals  as  part  of  the  townsite 
concept  Under  ANCSA,  the  Federal 
Government  was  directed  to  convey 
interim  title  to  the  townships  and  other 
lands  to  the  native  corporations  at  no 
cost  The  corporations,  in  turn,  were  to 
transfer  title  to  their  shareholders.  In 
both  instances,  the  property  to  be 
transferred  included  government 
housing. 

Faced  with  a  choice  of  having 
residents  purchase  their  own  land  and 
homes  under  the  1966  Act  or  receiving 
them  at  no  cost  imder  ANCSA,  the  Qty 
of  St  Paul  voted  to  take  the  property 
and  houses  through  the  AN(^A  process. 
Meanwhile,  the  Efepartment  of  Interior 
ruled  that  the  townsite  provisions  of 
section  206  of  the  1966  Act  were 
preempted  by  the  conveyance 
provisions  of  ANCSA.*^ 

Having  resolved  ANCSA  as  the 
appropriate  mechanism  for  transfer,  . 
NMFS  released  the  majority  of  property 
on  St.  George  and  St.  Paul  for  corporate 
selection.  Under  section  (3)(e)  of 
ANCSA,  the  Federal  Government  was 
allowed  to  retain  certain  property 
necessary  for  its  public  mission. 
Accordingly,  the  Federal  Government 
retained  the  fur  seal  rookeries  and  a 
number  of  facilities  required  for  the 
continued  administration  of  the  Islands 
as  a  special  reserve. 

Viewing  ANCSA  as  a  guarantee  for  a 
more  prosperous  and  seciue  future  on 
the  Islands,  the  people  found  renewed 
vigor  and  support  for  their  desire  to 
remain  on  St.  George  and  St.  Paul. 
Recognizing  the  economic  limitations  of 
the  ANCSA  settlement,  the  Federal 
Government  continued  to  encourage  the 
voluntary  relocation  of  St  Georgians  to 
St.  Paul  and  the  voluntary  migration  of 
unemployed  Pribilovians  to  mainland 
Alaska  and  the  rest  of  the  United  States. 

The  practical  effect  of  ANCSA  and  its 
interplay  with  the  1966  Act  was  to 
establish  six  entities  competing  for 
limited  resoiuces  on  two  remote  islands. 
While  opportunities  for  economic 
growth  and  self-governance  were 
promoted  under  both  acts,  the 
underlying  tensions  between  the  entities 
arising  in  subsequent  disputes  over 
money,  facilities,  land  and  land  use 
would  create  as  many  problems  as  it 
resolved.  That  tension  would  prove  to 


See  Alaska  District  Council  of  the  Assemblies 
of  God,  Inc.,  8  IBLA  153, 155  (Nov.  22. 1972),  and 
opinion  of  February  5, 1975  from  the  Regional 
Solicitor  to  the  BLM  State  Director  (attadied  as 
Exhibit  1). 


divide  the  community  in  enduring 
fashion,  fostering  attitudes  that  would 
ultimately  diminish  the  bright  prospect 
envisioned  by  the  University  of  Alaska 
researchers  in  1967.  Ultimately,  these 
tensions  have  affected  the  abihty  of  the 
islands  to  self-govem  efficiently  and 
cooperatively. 

F.  The  1980s:  Termination  of  Federal 
Responsibility 

(1)  The  Fm:  Seal  Act  Amendments  of 
1983 

With  the  mechanisms  for  the  transfer 
of  land  in  place  and  operational  under 
ANCSA,  and  systems  of  self-government 
established  commensurate  with  ANCSA 
and  the  1966  Act,  the  attention  of 
Congress  in  the  early  eighties  turned  to 
the  promotion  of  a  self-sufficient  and 
self-sustaining  economy  on  the  Pribilof 
Islands. 

Despite  the  programmatic  decline  of 
Federal  involvement  on  the  Islands, 
aimual  fending  for  the  Pribilof  program 
had  doubled  between  1970  and  1982  to 
$6.3  million  annually.  Approximately 
95  per  cent  of  each  year’s  funds  were 
spent  in  support  of  social  welfare 
programs.  Recognizing  the  autonomy  of 
the  Pribilovian  people  and  faced  wiA 
tight  budget  constraints  and  an 
increasing  national  deficit,  the 
Administration’s  1983  budget  proposed 
to  phase-out  Federal  support  on  the 
Pribilofe  over  four  years  at  a  cost  of 
$15.8  million. 

In  a  joint  effort  to  derive  a  better 
solution  than  a  slow  phase-out,  the 
Secretary  of  Commerce  and  the 
Governor  of  Alaska  formed  a  working 
group  composed  of  State,  Island  and 
Federal  representatives.  At  the  first 
meeting  of  the  work  group.  State  and 
Island  positions  advocat^  that  the 
Federal  Government  provide  annual 
appropriations  for  5  more  years  at 
current  levels.  Recognizing  that 
continued  Federal  appropriations  for 
social  welfare  programs  would  do 
nothing  to  create  a  stable  and  self- 
sustaining  economy  on  the  Islands,  the 
Administration  proposed  that  one 
answer  was  to  build  upon  the  Pribilof  s 
location  in  the  midst  of  the  Bering  Sea 
fisheries.  To  capture  this  potential,  the 
Secretary  suggested  the  creation  of  a 
one-time  $20  million  trust  to  replace  the 
annual  appropriations  for  social  welfare 
and  support.  Combined  with  a 
commitment  by  the  State  to  construct 
harbors  on  both  Islands,  the  trust  would 
give  the  Pribilovians  the  resources 
needed  to  make  the  transition  to  a  self- 
sustaining  economy.  In  addition,  the 


Secretary  proposed  the  transfer  of 
previously  exempt  ANCSA  properties. 

During  subsequent  meetings,  the 
Administration  advanced  its  proposal. 
The  State  responded  by  supporting 
harbor  construction  on  both  Islands. 

The  State  also  expressed  its  willingness 
to  assume  normal  State  functions 
related  to  transportation  and  community 
services,  including  the  provision  of 
schools  and  educational  services  and 
responsibility  for  airport  services.  CThe 
State’s  commitments  along  these  lines 
are  articulated  in  correspondence  dated 
May  11, 1982  and  September  28, 1982 
from  Governor  Hammond  to 
Administrator  Calio,  and  in  a 
Memorandum  of  Understanding  signed 
by  the  State  dated  February  10, 1984. 

/J1  of  these  documents  are  attached  at 
Exhibit  2.) 

Over  the  course  of  the  next  several 
months,  the  Administration  worked 
with  State  and  Island  leaders  to  develop 
a  Memorandum  of  Intent  ("MOI”) 
describing  the  concept  of  a  phaseout 
linked  to  the  Federal  trust 
appropriation,  the  transfer  of  Federal 
property  and  State  assistance  for  the 
construction  of  a  harbor  on  each  Island. 
Under  the  MOI,  all  parties 
acknowledged  that  the  United  States 
desired  tn  terminate  Federal  program 
funding  on  the  Pribilofs  under  Title  n  of 
the  Fur  Seal  Act  (“FSA”)  while  at  the 
same  time  maintaining  its  Treaty 
obligations  vmder  Title  I.  (A  copy  of  the 
MOI  is  attached  as  Exhibit  3.)  To  enstire 
that  there  was  no  misunderstanding 
about  the  intent  of  the  United  States  to 
terminate  all  Title  n  Federal 
responsibility  on  the  Islands,  the  MOI 
and  a  letter  carefully  explaining  the 
Administration’s  position  were  sent  to 
every  household  on  the  islands.  (A  copy 
of  the  letter  is  attached  as  Exhibit  4). 

As  a  result  of  negotiations  and 
consultation  conducted  within  the 
framework  of  the  MOI,  the 
Administration  set  forth  in  draft 
legislation  its  proposal  to  provide  for 
the  orderly  termination  of  Federal 
management  of  the  Islands.  The  bill, 
H.R.  2840,  was  based  on  legislation 
presented  in  the  House  of 
Representatives  on  April  28, 1983.  It 
was  supported  by  all  of  the  parties 
affected  by  it 

Recognizing  the  need  to  bifurcate 
responsibility  for  the  provision  of  socio¬ 
economic  welfare  development  rmder 
Title  n  of  the  Act  from  NOAA’s 
responsibility  for  protection  and 
conservation  of  the  fur  seal  under  Title 


>3  Under  the  proposal,  responsibility  for 
conunercial  harvest  of  the  fur  seal  remained  with 
the  Federal  government;  subsistence  harvest, 
however,  would  continue  to  be  allowed. 
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I,  then  NOAA  Deputy  Administrator 
Anthony  Calio  testified  to  the 
Committee  on  Merchant  Marine  and 
Fisheries  that: 

The  principal  purpose  of  amending  the  Fur 
Seal  Act  is  to  end  F^eral  administration,  as 
you  have  indicated,  in  the  Prihilof  Islands, 
while  continuing  to  fulfill  the  obligation  of 
the  United  States  under  the  Interim 
Convention  on  the  Conservation  of  North 
Pacific  Fur  Seals  *  •  *  i  believe  that  the 
conceptual  basis  of  these  amendments  is 
solmd  and  that  the  time  is  ripe  for  the  islands 
to  become  independent  of  F^eral  control 
*  *  *  If  the  funds  are  appropriated,  the 
Department  of  Commerce  will  seek  no  further 
funds  for  the  Pribilofo  other  than  those 
needed  to  maintain  an  adequate  research  and 
conservation  program  and  to  implement  the 
Fur  Seal  Convention.'^ 

From  the  outset,  it  was  the 
Administration’s  position  that  the  one¬ 
time  trust  appropriation  be  used  solely 
to  replace  social  welfare  and  support 
services  on  the  Islands  and  that  the 
success  of  the  proposal  was  contingent 
on  the  commitment  by  the  State  for 
harbor  development.  This  position  was 
shared  by  all  negotiating  entities.  The 
ANCSA  village  corporations  and  the 
governing  entities  of  both  Islands, 
together  with  the  Department  of 
Commerce,  agreed  in  the  1983  MOI  that: 

*  *  *  the  State  of  Alaska’s  appropriation 
of  the  monies  necessary  to  construct  boat 
harbors  on  St  Paul  and  St  George  Islands 
and  the  State’s  assumption  of  the 
responsibilities  for  airports,  roads,  and  other 
focilities  upon  the  Islainds  in  accordance  with 
applicable  laws  and  regulations  is  an 
indispensable  contribution  to  achieving  the 
goal  of  self-sufficiency  on  the  Pribilofo. 

And,  as  stated  by  NOAA  during 
Congressional  hearings  on  the  proposed 
1983  amendments: 

*  *  *  $20  million  was  proposed  in 
addition  to  the  $6.5  million  available  for 
fiscal  year  1983.  We  estimate  that  $4  million 
is  needed  aimually  to  provide  for  basic 
community  needs  on  both  Islands  during  the 
transition  to  a  self  reliant  economy. 

Assuming  that  the  $20  million  is  placed  in 
an  interest  bearing  account,  the  appropriation 
should  last  5-7  years.  We  thought  this  would 
be  ample  time  to  develop  a  new  economic 
base.'7 

In  response  to  questions  raised  dtuing 
those  hearings  about  whether  the  $20 
million  would  be  used  for  the 
development  of  the  harbor  facilities, 
former  NOAA  Administrator  Anthony 
Calio  stated  that: 

The  purpose  of  the  $20  million  was  to  try 
to  provide  some  sort  of  independence  for  the 


Hearing*  Before  the  Subcommittee  on  Fisheries 
and  Wildlife  Conservation  and  the  Environment  of 
the  Committee  on  Merchant  Marine  and  Fisheries — 
PrUrilof  Iskmds,  HJt.  2840.  9eth  Congress.  House  of 
Representatives.  May  19, 1983,  pp.  260-263. 

•^INd.  At  290. 


islanders,  to  provide  them  with  some  capital 
to  pay  their  ctirrent  expenses  and  for  future 
development.  We  would  not  try  to  constrain 
the  use  of  those  funds  in  any  way  as  far  as 
the  executive  branch  is  concern^.  It  is 
essentially  a  capital  fund  for  their  own  use. 

If  they  feel  that  in  their  best  interest  that  is 
the  way  to  utilize  that  money,  we  would  not 
put  a  constraint  on  it  We  feel  that  this 
should  not  be  done,  however.'^ 

Legal  counsel  for  St.  Paul  Island 
concurred  with  this  position. 

Responding  to  a  question  concerning 
use  of  the  trust  money  for  the  harbor 
during  the  hearings.  Attorney  Tony 
Smith  stated: 

It  is  our  expectation  that  the  $20  million 
will  be  used  in  other  areas,  not  for  the  harbor. 
We  have  done  a  careful  analysis  of  just 
maintaining  the  utilities  on  the  island,  and 
on  St  Paul  it  is  going  to  cost,  as  best  we  can 
determine,  about  $2.9  million  a  year  during 
the  transition  to  maintain  the  sewer,  water, 
light,  power,  and  essentially  the  airport,  the 
roads,  the  infiastructure.  Our  analysis 
indicates  $4.1  million  on  both  islands  *  *  * 
[The  Bill]  does  not  preclude  it  [use  of  the 
trust  for  harbor  construction],  but  one  of  our 
concerns  *  *  *  is  that  the  infiastructure  and 
the  harbor  both  need  to  proceed  down 
parallel  tracks.  1  am  very  concerned  about  an 
effort  to  take  part  of  the  $20  million  to 
construct  the  harbor  *  •  * 

St  Paul’s  intention  is  to  maintain  the 
infiastructure  and  get  the  harbor  completed, 
and  we  have  figured  out  how  to  do  that  with 
a  State  appropriation  and  to  have  those  two 
rrm  parallel,  And  hopefully  3  to  4  years 
down  the  road  we  will  have  a  viable,  robust 
entrepreneurial  endeavor.'^ 

As  pointed  out  by  the  State  during  the 
hearings,  development  of  the  harbors 
was  decidedly  in  the  best  interests  of 
the  State.  As  stated  by  the  Deputy 
Director  of  the  Alaska’s  Division  of 
Community  Planning: 

This  is  an  internationally  significant 
fishery,  as  you  know,  and  studies  done  by  the 
State  Department  of  Commerce  confirm  diat 
those  two  harbors  could  have  the  linchpin 
[sic]  of  a  very  successful  fishing  industry  in 
the  Bering  Sea.^ 

As  conceived  by  engineering  firms 
hired  by  the  islands  to  constilt  on  the 
project,  construction  of  the  harbors  was 
to  be  accomplished  in  three  phases. 
Phase  I  consisted  of  the  building  of 
breakwaters  and  a  wharf  on  each  island. 
Phase  n  consisted  of  the  development  of 
on-shore  processors.  Phase  IQ  consisted 
of  on-going  harbor  improvements. 
Estimates  of  the  amount  of  time  to 
complete  the  projects  ranged  fiom  the 
conservative  (8  years)  to  the  optimistic 
(3-4  years). 

As  initially  presented,  the 
consultants’  estimates  for  construction 

'•Ibid,  at  273. 

'•Ibid,  at  335. 

••Ibid,  at  299. 


of  the  two  harbors  was  in  the  range  of 
$24  to  $30  million.  By  the  time  of  the 
hearings,  the  State  had  already 
appropriated  and  committed  $7  million. 
That  money  was  used  to  start 
construction  of  the  Phase  I  breakwaters. 
In  addition,  the  State,  through  the 
subsequent  administration,  had 
submitted  a  budget  request  for  an 
additional  $10.4  million. 

During  the  hearings,  it  was  the  State’s 
position  that  any  shortfall  between  the 
money  they  were  able  to  obtain  and 
what  was  needed  would  have  to  be 
borne  by  Federal  or  private  sources. 
Responding  to  the  State’s  position,  John 
Phillips,  Special  Assistant  to 
Admi^strator  Calio,  stated  that  when 
the  engineering  firms  learned  of  the 
State  binding  limit,  their  plans  had  been 
modified  and  that  even  at  the  $17 
million  level,  harbor  completion  to 
Phase  I  was  obtainable.  The  harbor 
consultants  also  expressed  their  opinion 
that  once  the  Phase  I  breakwaters  were 
built,  private  investors  would  be  drawn 
to  the  islands  and  would  prove  to  he  a 
ready  source  of  private  funding  for 
Phase  Q  and  Phase  IQ  on-shore 
development  and  improvements.  In 
support  of  this  assumption,  they  cited 
private  willingness  to  invest  in  the 
development  of  fisheries  resources 
which  had  been  achieved  at  Dutch 
Harbor  and  Akutan,  areas  considerably 
more  limited  in  terms  of  resource 
proximity. 

Satisfied  that  the  State’s  initial 
commitment  and  emerging  private 
investment  would  support  harbor 
development,  and  that  the  one-time 
federally  funded  trust  would  be  used  for 
infirastructure,  the  Fur  Seal  Act 
Amendments  of  1983  (“the  1983  Act’’)  2' 
was  enacted.  Under  the  1983  Act,  the 
Department  of  Commerce’s 
responsibilities  with  regard  to  the 
Islands  were  limited  to  (1)  Establishing 
the  one-time  trust  (“the  Trust”)  to  be 
administered  by  a  non-govemment 
trustee  in  order  to  promote  the 
development  of  a  stable,  self-sufficient, 
enduring  and  diversified  economy  not 
dependent  on  sealing  (section  1166);  (2) 
transferring  formerly  withheld  Federal 
property  to  Island  entities  under  a 
Transfer  of  Property  Agreement 
(“TOPA”)  (section  1165);  (3)  continuing 
to  administer  retirement  benefits 
(section  1168),  and  (4)  continuing 
management  of  the  rookeries  to  ensure 
compliance  with  the  Fur  Seal 
Convention  (Title  I  and  section  1161). 
The  State  was  given  responsibility  for 
providing  standard  educational  needs 
(section  1163)  and  the  Secretary  of 
Health  and  Human  Services  was  given 


•'  16  U.S.C  1161  et  seq. 
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responsibility  for  providing  medical  and 
dental  services  (section  1164). 

A  Master  Trust  Agreement  under  the 

1983  Act  was  signed  on  November  21, 
1983.  Separate  trusts  for  St.  Paul  and  St. 
George  were  established  on  March  14, 

1984  and  March  27, 1984,  respectively. 

In  accordance  with  his  authority,  and  at 
the  request  of  people  of  St.  George,  the 
Trust  was  divided  into  two  portions. 
Using  a  formula  devised  by  the 
Secretary,  $12  million  was  allotted  St 
Paul,  $8  million  to  St.  George. 

Faced  with  declining  oil  revenues  in 
1985,  the  Sheffield  administration  was 
ultimately  unable  to  secure  the 
requested  $10.4  million  it  sought  to 
finish  the  harbors.  As  a  resvilt,  despite 
previous  commitments,  no  more  than 
the  original  $7  million  was  invested  by 
the  State  in  harbor  development  in  the 
first  five  critical  years  of  the  final  phase¬ 
out 

(2)  Harbor  Development  and  Emerging 
Economies 

(a)  St.  Paul.  Using  a  significant 
portion  of  the  $7  million  appropriated 
by  the  State,  St  Paul  was  able  to 
complete  their  Phase  I  project.  The 
result  was  construction  of  a  750  foot 
breakwater  and  200  foot  dock  by  1986 — 
Over  time,  the  breakwater  was 
susceptible  to  damage  from  overtopping 
during  winter  storms.  With  no  available 
State  funding  for  harbor  improvements, 
the  City  turned  to  the  Army  Corps  of 
Engineers.  Taking  advantage  of  the 
newly  enacted  Water  Resources 
Development  Act  (WRDA),22  the  Qty  in 
1986  applied  for  authorization  to 
construct  a  larger  harbor.  Their  request 
relied  on  a  1979  Corps  navigability 
feasibility  study  that  recommend^  an 
1800  foot  breakwater,  a  900  foot  dock, 
and  a  channel  dredged  to  23  feet  below 
mean  low  water.  Once  completed,  the 
harbor  would  accommodate  nine  to  ten 
100-foot  crab  vessels. 

The  City’s  request  for  the  harbor  was 
approved  imder  section  204(e)  of  WRDA 
in  June  of  1988.  Following  minor 
modifications  to  the  General  Design 
Memorandum,  the  total  Federal  share 
for  the  project  in  1989  was  $19,635,200. 
The  City  of  St  Paul  was  able  to  seciue 
matching  funds  through  State 
appropriations  and  lo^  investment. 
Meanwhile,  in  1986,  St  Paul’s  trustee 
had  begun  Phase  n  processing 
initiatives  by  contacting  major  seafood 
processors  €md  seeking  their  investment 
in  a  diversified  fish  processing 
capability.  As  a  result  of  the  trustee’s 
efi'orts,  St.  Paul  had  drawn  four  seafood 
processors  to  its  shores  by  1994. 


°  Public  Law  99-662,  enacted  November  17, 
1986. 


In  addition  to  ensuring  the  harbor 
project  imder  WRDA,  the  City 
undertook  maintenance  of  infirastructure 
needs  of  St  Paul  as  envisioned  by  the 
1983  Act.  They  also  assumed 
responsibility  for  a  number  of  other, 
non-traditional  municipal  roles 
including  providing  utilities,  selling 
bulk  and  marine  fuel,  and  operating  a 
snack  and  gift  shop.  In  the  late  eighties, 
as  a  result  of  committing  trust  funds  to 
harbor  development  following  the 
State’s  inability  to  appropriate  monies, 

St.  Paul  requested  supplemental  trust 
appropriations  totaling  approximately 
$3  million.  These  fun^  were  used  to 
support  City  infrastructiue  needs. 

While  the  City  solidified  its 
responsibilities  for  trust-related 
municipal  ventiues,  TDX  was  able  to 
expand  their  investments  with  outside 
companies.  As  a  result,  TDX  built  their 
own  300  foot  dock,  leased  facilities  and 
land  to  the  processors,  and  developed  a 
crab-pot  storage  facility.  They  also 
pursued  niunerous  off-island  ventures 
including  development  of  hotels  in 
Anchorage  and  Settle. 

The  Corps  of  Engineers  Harbor  project 
was  completed  in  1990.  By  1995,  St 
Paul  had  grown  to  become  the  number 
two  fishing  port  in  Alaska.  As  reflected  - 
in  shared  fisheries  and  fisheries  landing 
taxes  and  fees  in  the  State,  St  Paul  is 
second  only  to  Unalaska  in  generating 
revenues.  It  is  also  the  primary  crab 
processing  location  in  ffie  Bering  Sea. 

(b)  St.  George.  With  ANCSA  and  the 
1983  Act  bolstering  their  intent  to 
sustain  a  foothold  in  the  Bering  Sea.  the 
City  of  St  George  incorporated  as  a 
second  class  city  on  September  13, 

1983.  Acting  expeditiously,  they 
obtained  State  approval  and  initial 
funding  to  construct  a  State  harbor  in 

1984.  Despite  their  ambition,  they 
ultimately  received  little  State  support. 
In  1985,  their  State  grant  of  $3  million 
for  harbor  development  was  reduced  to 
$1  million  as  a  result  of  budget  cuts.  To 
meet  ongoing  dredging  demands,  the 
City  of  St.  George  followed  St  Paul’s 
lead  and  immeffiately  requested 
assistance  from  the  Army  Corps  of 
Engineers.  Because  the  Qty  of  St 
George  was  unahle  to  raise  local  or  state 
matching  funds,  no  Army  Corps  projects 
could  commence.  In  1986, 
unanticipated  site  conditions  led  to  the 
default  of  a  State  recommended  harbor 
contractor  and  the  Qty  had  to  take  over 
as  general  contractor.  By  1987,  the 
breakwaters  were  still  not  complete  and 
winter  storms  threatened  much  of  the 
existing  structure.  That  same  year  the 
State  notified  the  City  that  no  further 
State  funding  would  be  appropriated 
before  1989. 


In  1988,  Army  Corps  of  Engineers 
dredging  assistance  of  $4  million  was 
finally  approved.  To  raise  matching 
funds,  the  City  issued  general  obligation 
bonds  in  the  amount  of  $3  million,  sold 
$1.2  million  of  municipal  and 
construction  equipment  and  borrowed 
$700,000  from  the  Tanaq  Corporation. 

In  1989,  with  dredging  underway.  All 
Alaska  Seafoods  Company  committed  to 
process  on  a  floating  &h-processing 
plant  in  the  harbor  when  dredging  was 
completed.  Ultimately,  dredging  delays 
in  the  narrow  channel  prevented 
startup.  Meanwhile,  lo^  fisheries- 
related  businesses  failed  as  a  result  of 
limited  markets  and  lack  of  fisheries 
infrastructure. 

With  its  Trust  nearly  depleted,  the 
City  of  St.  George  in  1988  requested  a 
$3.7  million  authorization  from 
Congress  for  basic  human  needs 
assistance.  They  received  $1.1  million. 

In  1990,  they  requested  $2.6  million.  As 
they  requested  the  second 
appropriation,  the  Qty  was 
contemplating  permanent  closure  based 
on  significant  debt  Their  request 
explained  that  their  harbor  was  set  to 
support  self-sufficiency  by  1992.  Today, 
the  inhospitable  shoreline  and 
inclement  weather  of  the  island 
continues  to  contribute  to  the  inability 
of  St.  George  to  complete  their  harbor. 

By  1990,  the  St  Gmrge  Trust  was 
nearly  depleted.  Efforts  to  attract  private 
industry  to  the  remote  island  had  failed, 
and  the  Qty  has  since  survived  solely 
through  ongoing  funding  through  State 
and  Federal  construction  projects.  As 
stated  by  Peter  Hocson,  the  trustee  for 
the  St.  George  trust,  in  his  1988  annual 
report  to  former  Administrator  Calio: 

The  single  obstacle  standing  in  the  way  of 
a  self-sustaining  economy,  as  envisioned  by 
the  Fur  Seal  Amendment  Act  of  1983,  is  the 
lack  of  the  State  of  Alaska’s  funding  to 
complete  the  boat  harbor. 

In  1993,  the  Army  Corps  of  Engineers 
contributed  an  additional  $3  million  to 
conduct  in-blasting  and  dredging 
operations  design^  to  secure  the 
harbor.  Together  with  the  $8  million 
trust  allocation,  the  $3  million 
supplemental  needs  trust 
appropriations,  the  initial  Army  Corps 
of  Engineers  investment  of  $4  million 
and  a  $1  million  frcUities  upgrade 
appropriation,  a  conservative  estimate 
of  the  Federal  Government’s 
contribution  to  St.  George’s  economy 
since  1983  totals  $19  million. 

m.  The  Qties  Today 
(A)  St.  Paul 

As  the  continued  growth  of  the  harbor 
brought  increasing  prosperity  to  St 
Paul,  it  also  made  the  resources  required 
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for  a  siistained  economy  more  scarce 
and  valuable.  The  unfortunate  resvdt 
was  that  the  relationship  between  the 
City  of  St.  Paul  and  TDX  Corporation 
grew  increasingly  adversarial.  Having 
assumed  responsibility  for  so  many 
daily  activities  throu^  administration 
of  trust  related  activities,  the  City’s  need 
for  land,  particularly  harbor-side,  grew. 
Under  ANCSA,  ownership  and  control 
of  available  lands  vested  with  TDX. 
Frustrated  by  their  inability  to  obtain 
lands  horn  TDX,  the  City  brought  a  law 
suit  against  TDX  in  1985  challenging  the 
distribution  of  property  under  section 
14(c)  of  ANCSA.  Settlement  was 
achieved  in  three  years.^ 

^ntinually  deadlocked  in  similar 
disputes  over  terms  and  conditions  of 
land  use,  TDX  and  the  Qty  have 
historically  blocked  each  other  from  or 
delayed  each  other’s  goals.  Today,  the 
continued  and  heightened  inability  of 
island  leaders  to  share  their  island’s 
resources  and  to  work  cooperatively  has 
created  an  atmosphere  of  mistrust  and 
divisiveness.  During  testimony  taken  on 
St  Paul  in  preparation  for  this  Report, 

St.  Paul  citizens  repeatedly  informed 
Commerce  personnel  that  the  City’s 
single-minded  focus  on  harbor 
construction,  TDX’s  unwillingness  to 
make  land  and  property  available  to  its 
shareholders,  and  die  two  entities 
inability  to  get  along  as  the  source  of 
much  resentment  and  frustration. 

In  oral  statements  made  for  purposes 
of  this  Report,  St.  Paul  citizens  and 
shareholders  of  TDX  referred  to 
incidents  of  intimidation,  bullying  and 
coercion  by  TDX  officers  to  influence 
land  dispute  settlement  and  shareholder 
proxy  votes.  Several  local  citizens  and 
one  TDX  representative  stated  that  TDX 
would  not  sell  any  land  to  lof:al  citizens, 
and  that  land  use  and  business 
development  was  available  only  through 
leases  with  TDX.  The  leases  set  rental 
rates  on  par  with  those  of  industrial 
properties  surrounding  the  Anchorage 
Airport  They  also  included  provisions 
for  mandatory  building  development 
and  improvements  to  be  relinquished 
without  compensation  at  expiration  of 
the  lease.  Faced  vrith  these  terms,  local 
entrepreneurs  wait  for  more  reasonable 
leases  of  limited  government  properties. 
As  a  result,  the  local,  small  business 
economy  is  effectively  chilled  by  the 
citizen’s  own  village  corporation. 

^The  Qty  filed  suit  on  November  21. 1996 
against  the  Secretary  of  Commerce  and  Under 
Secretary  of  NOAA  to  abrogate  that  agreement,  as 
well  as  transfer  decisions  reached  under  the  1983 
ACT  TOP  A.  TDX  Joined  the  dispute  in  a  paraUel 
proceeding  against  the  Secretary  and  Under 
Secretary  filed  December  20, 1996.  Copies  of  the 
Complaints  in  each  case  are  attached  as  Exhibits 
5(a)  and  5(b). 


Without  these  opportunities, 
imemployment  persists  and  the  costs  of 
goods  and  services  frnm  off-island 
remain  high.^* 

Finally,  St.  Paul  is  also  experiencing 
the  effects  of  imported  labor  within  its 
local  infrastructure.  Local  residents 
allege  that  they  were  promised 
management  positions  and  as  a  result 
have  refused  to  work  any  front  line 
positions.  As  a  result,  vacancies  at  the 
processing  facilities  have  been  filled  by 
workers  ^m  Asia  and  the  Phillipines. 
This  foreign  labor  pool  is  housed  and 
fed  aboard  the  processors.  Overall,  they 
contribute  relatively  little  to  the 
economy. 

Despite  these  difficulties,  evidence  of 
St  Paul’s  commercial  success  is  readily 
apparent.  The  City’s  annual  operating 
budget  is  roughly  $18  million. 

According  to  1990  (Census  Bureau 
information,  the  median  income  per 
family  is  $49,900.00.  The  average 
income  as  of  1994  was  $34,000.00.  In 
the  words  of  St.  Paul’s  former  Qty 
Manager,  success  has  outstripped  all 
expectations.  In  a  letter  to  Trustee  jay 
C>age  at  the  termination  of  the  St.  Paul 
Trust,  the  City  Manager  and  Trust 
Advisor  wrote; 

-  •  •  •  [WJe  wish  to  *  •  *  put  in  the  record 
our  acknowledgment  and  gratitude  for  yoiur 
service  to  SL  Paul.  In  retrospect,  had  it  not 
been  for  yom  foresight  and  fortitude  in 
administering  the  St  Paul  Trust,  we  may  not 
have  the  robust  economy  we  have  today. 
Through  your  wisdom,  you  directed  most  of 
the  Trust  funds  towards  establishing  a  port 
on  St  Paul  while  assuring  that  our  people 
did  not  endure  undue  economic  haniship. 

In  short,  you  have  accomplished  your 
mission  to' assist  St  Paul  Aleuts  achieve  [sic] 
economic  independence  and  diversification 
away  from  seal  harvesting  above  and  beyond 
anyone’s  expectations.  Indeed,  what  you 
have  accomplished  is  nothing  short  of  an 
economic  miracle,  considering  that  this  was- 
all  done  in  less  than  half  a  generation  under 
very  adverse  circumstances. 

(A  copy  of  the  Qty  Manager’s  letter  is 
attached  as  Exhibit  7) 

Increased  activity  in  the  harbor  and 
the  expanse  of  the  Bering  Sea  fishery 
has  prompted  the  Qty  to  explore 
additional  international  markets.  They 
now  seek  to  establish  a  Free  Trade  Zone, 
and  look  forward  to  continued  harbor 
improvements  through  the  Army  Cforp 
of  Engineers.  Toward  this  end,  and  as  a 
result  of  imprecedented  growth,  a 
second  Corps  feasibility  study  was 
commissioned  in  1995.  That  report 
caused  Cfongress  in  September,  1996  to 
authorize  an  additional  $18.9  million  to 
modify  and  improve  the  harbor. 

2*Evidence  of  these  attitudes  is  reflected  in  the 
TDX  newsletter  attached  as  Exhibit  6  which  was 
distributed  to  all  shareholders  and  ultimately 
dispersed  across  the  small  island. 


Together  with  the  previous  $19 
million  commitment,  the  $12  million 
trust  portion  under  the  1983  Act,  the  $1 
million  share  of  funding  for  facilities 
improvements  in  1984,  and  the  $3 
million  in  supplemental  needs 
appropriations  granted  the  trust  in  the 
mid-eighties,  a  conservative  estimate  of 
the  total  Federal  contribution  to  St. 
Paul’s  economy  since  1983  totals  nearly 
$55  million. 

While  the  last  five  years  have  seen  a 
growth  in  the  economy  of  St.  Paul,  they 
have  also  seen  a  decline  in  fur  seals, 
harbor  seals,  sea  lions  and  several 
species  of  sea  birds  throughout  the 
Pribilofs.^  These  declines  are 
particularly  alarming  on  St.  Paul 
because  of  the  possibility  of  cnimulative 
effects  brought  to  bear  by  rigorous 
weather  conditions,  increased 
opportunity  for  oil  spills,  general 
marine  disturbcmce,  rodent 
introduction,  and  effluent  discharges  of 
fish  processing  wastes.  The  fur  seals  are 
cvurrently  listed  as  a  depleted  species 
imder  the  Marine  Mammal  Protection 
Act  (“MMPA”)  and  the  red-legged 
kittiwake,  whose  population  has 
declined  to  49-50  per  cent  of  its  1970 
level  and  is  being  considered  for  listing 
vmder  the  Endangered  Species  Act 
(“ESA”).  Roughly  80  per  cent  of  the 
world’s  population  of  each  of  these 
species  make  their  home  on  the  Pribilof 
Islands.  Together  with  the  myriad  of 
other  wildlife  species  that  inhabit  the 
Islands,  they  are  the  primary  reason  the 
Islands  are  referred  to  as  “the  C^apagos 
of  the  North.” 

(B)  St.  George 

While  St  Paul  has  grown  and 
prospered,  St.  Cfeorge  has  struggled.  The 
Island’s  rugged  topography  and  foggy 
climate  have  effectively  frustrated  the 
provision  of  goods  and  services  since 
Russian  occupation.  Possessing  no 
natural  geography  to  accommodate  a 
harbor,  shipments  by  sea  have 
traditionally  been  limited.  Mail  service 
by  air  prov^  equally  confounding,  and 
in  the  50s  and  60s  was  limited  to  air 
drops  due  to  the  risks  associated  with 
airmnft  landing.  Modem  technology  has 
brought  only  minor  advances  and 
treacherous  island  conditions  continue 
to  contribute  to  the  difficulties  of 
establishing  an  independent  economy. 
In  November,  1996,  after  a  $6  million 
State  investment  in  runway  expansion, 
the  FAA  mled  the  Island’s  airstrip  too 
dangerous  to  permit  any  plane  larger 
than,  a  six-seater  Piper  Navajo  to  Iwd. 

^  See  Final  Conservation  Plan  for  the  northern 
fur  seal  (Callorhinus  ursinus),  prepared  by  the 
National  Marine  Mammal  Laboratory/ Alaska 
Fisheries  Science  Center  for  the  National  Marine 
Fisheries  Service,  1993. 
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With  no  protective  shoreline,  St. 
George’s  harbor  continuously  requires 
major  dredging  and  expansion  to  fend 
off  the  inhospitable  and  over-powering 
Bering  Sea.  Despite  assvuances  that  their 
harbor  would  reach  sufficiency  and 
provide  a  self-sustaining  economy  by 
1992,  the  ongoing  need  for  harbor 
dredging  and  improvement  has  instead 
compounded  existing  debt.  To  complete 
1994  dredging  and  harlmr 
improvements,  the  City  sold  revenue 
bonds  in  the  amount  of  $865,000.00.  In 
addition,  the  City  was  forced  to  draw 
dowQ  its  siirplus  cash,  thereby  resulting 
in  a  working  capital  deficiency.  To  meet 
their  debts,  the  City  has  budgeted 
reductions  in  its  work  force,  deferred 
building  maintenance,  and  reduced 
engineering,  legal  and  travel  expenses.^ 

Having  significantly  extended  its 
debt,  St.  George  faces  an  imcertain 
economic  future.  Paced  with  the  need 
for  substantial  ongoing,  sustained 
improvements  the  St.  George  harbor 
remains  effectively  unfinished  and 
without  significant  draw  to  shore-side 
fish  processors.  As  a  result,  the  City 
continues  to  need  supplemental 
infiestructure  and  human  needs 
assistance. 

At  the  close  of  1994,  the  City’s  long¬ 
term  debt  was  assessed  at  $3,081,039. 

By  the  start  of  the  year  2000,  it  is 
estimated  that  $2,802,877  will  still  be 
required  to  clear  the  City’s  debt  As 
stated  in  an  independent  auditor’s 
report  dated  May  18, 1995: 

*  *  *  the  City  experienced  significant 
costs  in  excess  of  grant  revenues  in  the 
construction  of  its  harbor  dredging  and 
improvement  project  in  prior  years  causing  a 
working  capit^  deficiency,  which  raises 
substantial  doubt  about  its  ability  to  continue 
as  a  going  concern.^ 

IV.  The  Claims  Asserted 

The  Statements  of  the  State  of  Alaska 
and  the  Department  of  Interior  required 
under  Public  Law  104-91  are  attached 
at  Exhibit  A.  In  addition,  the 
Department  of  Interior  has  included  its 
request  for  resolution  of  the  Terms  and 
Conditions  of  its  agreement  with  the 
Islands  under  the  Migratory  Bird  Treaty 
Act  That  claim  is  included  as  part  of 
Interior’s  submission  at  Exhibit  A. 


^Additional  liabilities  associated  with  the 
harbor’s  development  include  delays  from 
inclement  weather  and  unforeseen  site  conditions. 
In  the  late  eighties,  the  City  was  named  a  third 
party  defendant  in  a  law  suit  brought  by  a  dredgirtg 
contractor  against  the  Army  Corps  for  increased 
costs  associated  with  unforeseen  site  conditioru. 
The  contractor  prevailed  and  was  granted  a 
judgement  of  $1,095,187  for  which  the  Corps  now 
seeks  contribution  from  the  Qty. 

”  Undependent  Auditor’s  Heport:  City  (rf  St. 
George  prepared  by  Mikunda,  Cottrell  S’  Co.,  CJ’.A., 
May  18. 1995. 


A  copy  of  all  local  entity  and  resident 
statements  of  claims  is  attached  as 
Exhibit  B.  The  process  for  collecting  the 
statements  is  described  in  section  (I) 
below.  The  essence  of  the  information 
submitted  as  claims  by  local  entities  and 
residents  may  not  nec^sarily  be  rights 
that  are  enforceable  in  court  but,  in 
some  instances  can  be  more 
appropriately  described  as  assertions 
that  are  inherently  equitable  and  arise 
out  of  the  past  intergovernmental 
relationship.  The  claims  are  what  the 
Pribilovians  expect  from  the  Federal 
Government  to  resolve  alleged  harms 
caused  as  a  result  of  the  United  States 
history  with  the  Pribilovian  people. 

We  do  not  interpret  P.L.  104-91  as 
raising  a  claims  process  of  potential 
lawsuits  against  the  United  States. 
Nevertheless,  this  is  the  tenor  that  was 
created  throughout  the  process  based  on 
the  nature  and  form  of  claims 
submitted.  Accordingly,  what  follows  is 
a  general  outline  of  the  types  of  claims 
raised  by  the  Pribilovians  and  the 
Department’s  response.  In  some  cases, 
the  Department  has  determined  that  no 
further  action  is  necessary  and  in  others, 
the  Department  makes  specific 
recommendations. 

Given  the  magnitude  and  nature  of 
submissions,  an  individual  response  to 
each  of  the  over  85  claims  was  not 
possible.  To  focus  and  present  the 
Report,  local  entity  and  resident  claims 
have  been  categorized  according  to  eight 
broad  areas  of  concern.  A  summary  of 
the  statement  of  claims  is  attached  as 
Exhibit  8.  The  categories  of  claims  are: 
continued  economic  growth,  foiled 
transition,  real  property,  trust  issues, 
fisheries  issues,  retirement  issues,  seals/ 
rookeries  issues,  environmental  cleanup 
issues,  and  P.L.104-91  process  issues.' 
Submissions  were  also  received 
regarding  health  care  and  the  settlement 
reached  under  the  Fair  and  Honorable 
Dealings  Act  case  for  past  injustices. 
Because  these  areas  are  outside  of  the 
Secretary’s  authority,  these  issues  are 
not  addressed  in  this  Report,  but  have 
been  referred  to  the  appropriate  agency 
for  their  review. 

Some  of  the  claims  submitted  seek 
specific  performance;  the  majority  seek 
monetary  damages.  Conservative 
estimates  of  the  total  claims  is  roughly 
$500  million.  During  an  October,  1996 
public  meeting  to  siunmarize  the  claims. 
Island  spokesperstms  indicated  that 
“amount  to  be  determined  claims’’ 
would  likely  bring  the  total  to  $1 
billion. 

In  the  sections  below,  each  category  of 
claim  is  generally  described,  followed 
by  a  description  of  federal  activities 
related  to  the  claims  and  the  Secretary’s 
response  and  recommendations.  Where 


applicable,  relevant  and  applicable  laws 
and  regulations  are  provid^,  together 
with  a  discussion  of  the  Agency’s 
implementation  of  the  law. 

(A)  Continued  Economic  Growth 

These  claims  relate  to  assertions  that 
the  U.S.  Government  has  an  ongoing 
obligation  to  ensure  the  sustained  and 
economic  growth  of  the  Pribilovian 
people.  They  include  claims  for  past 
expenses  incurred  as  their  economy 
grew  (building  renovations,  upgrades 
and  construction,  housing  repairs),  as 
well  claims  for  current  costs  of 
maintaining  homes  and  the  municipal 
infrastructure. 

The  Secretary  has  imdertaken  an 
analyses  of  his  responsibilities  imder 
Title  n  of  the  1983  Act  and  has 
concluded  that  no  ongoing  obligations 
of  the  Secretary  exist  whi^  would 
direct  the  Secretary  to  seek 
appropriations  for  these  collective 
cl^ms.  As  discussed  in  Section  III,  the 
$20  million  trust  established  under  the 
1983  Act  was  a  one-time  payment  to 
“promote,”  not  guarantee,  an 
independent  economy  on  the  Pribilof 
Islands.  The  trust  funds  were  to  be  used 
to  cover  infrastructure  expenses  (income 
maintenance,  human  nee^  and 
municipal  services)  for  approximately 
5-7  years  as  harbor  development  was 
pursued  by  the  State.  Accordingly,  it  is 
the  opinion  of  the  Secretary  that 
requests  for  reimbursement  of  costs 
associated  with  successful  municipal 
growth  are  without  merit. 

Because  housing  repair  and  municipal 
infrastructure  costs  account  for  the 
majority  of  the  “Continued  Economic 
Growth”  claims  asserted,  they  are 
discussed  in  greater  detail  below. 

(1)  Housing 

These  claims  raise  the  assertion  that 
the  U.S.  Govanunent  promised  to  repair, 
or  has  an  inherent  obligation  to  repair, 
all  homes  conveyed  to  the  Pribilovian 
people  under  ANCSA  and  the  1983  Act 

Under  the  1966  Act,  townsite 
properties  on  St  Pavd  were  to  be 
puitdiased  by  local  residents  according 
to  a  patent  issued  by  the  Secretary  (see 
section  in(E)).  During  discussions  with 
the  City  of  St.  Paul  regarding  the 
transfers  in  1971,  NOAA  stated  its '' 
policy  that  it  would  be  incumbent  upon 
the  Aleut  residents  purchasing  the 
homes  to  provide  for  their  continued 
repair  and  maintenance.  NOAA’s  policy 
reflected  the  intent  of  Congress  that  the 
autonqmy  of  the  Pribilovian  people 
include  paying  for  goods  and  services 
previously  provided  by  the  government 
The  City’s  “Community  Development 
Plan  of  1971”  prepared  and  distributed 
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later  that  year  includes  a  statement 
articulating  NOAA’s  position. 

Ultimately,  the  transfer  of  homes  was 
accomplished  imder  the  terms  of 
ANCSA.  During  negotiations  with  the 
TDX  and  Tanaq  Corporations  in  1974 
regarding  the  transfer  of  property  under 
ANCSA,  NOAA  agreed  to  make  major 
repairs  to  five  houses  on  St  Paul  and 
th^  on  St  George.  Additionally, 

NOAA  agreed  to  make  minor  repairs  to 
all  houses  on  both  islands  on  a  priority 
basis.  The  provisions  for  minor  repair 
are  contained  in  a  December  22, 1976, 
Memorandiun  of  Understanding 
(“MOU”)  between  TDX,  Tanaq  and  the 
Department  of  Conunerce/NOAA.  (A 
copy  of  the  MOU  is  attached  as  Exhibit 
9). 

Pursuant  to  the  agreement,  NOAA 
agreed  to  be  responsible  for  exterior 
water  leaks,  storm  windows,  means  of 
ingress  and  egress  in  the  event  of  fire, 
broken  or  leal^  fixtiues,  the  satisfactory 
operation  of  heating  units,  ventilation, 
electrical  outlets,  structural  integrity, 
cabinetry,  and  insulation.  Areas  outside 
NOAA’s  responsibility  included 
remodeling,  additions,  floor  coverings, 
painting,  tile  repair  and  the  finishing  of 
basements.  Repair  of  houses  pursuant  to 
the  MOU  was  completed  in  1977. 

The  policy  of  Pribilovian 
responsibility  for  home  repair  and 
maintenance  was  cmnounced  again  by 
NOAA  in  a  letter  to  island  leaders  on 
April  22, 1976.  (A  copy  of  the  letter  is 
attached  as  Exhibit  10).  Qting  the  MOU, 
the  letter  states  that: 

The  Government  will  not  be  responsible 
for  repairs  and  maintenance  on  the  houses 
and  other  quarters  except  as  noted  above 
after  interim  title  is  granted.  In  the  future 
there  will  be  a  need  and  desire  to  repair, 
remodel  and  build  homes.  The  Government 
does  not  intend  to  act  as  wholesale  or  retail 
supplier  nor  as  contractor  for  construction 
and  repair  of  private  homes.  We  are 
suggesting  that  these  functions  would  be 
better  handled  by  some  individuals  or  the 
Corporations  who  may  wish  to  set  up  home 
construction  and  building-supply  businesses 
such  as  are  available  in  most  other 
communities.  We  believe  this  would  be  the 
best  way  to  meet  this  future  need  for  both 
communities.  ^ 

(2)  Code  Compliance  and  Facilities 
Upgrades 

During  the  State,  Federal  and  local 
working  group  meetings  held  in  1983  to 
formulate  a  plan  for  phase-out  tmder  the 
1983  Act,  NOAA  and  the  State 
discussed  the  need  to  bring  Federal 
facilities  up  to  code  prior  to  transfer. 
Based  on  requirements  set  out  in  a 
facilities  report  prepared  by  the  State  in 
1982,  NOAA  spent  1983  Pribilof  Island 
Program  funds  to  correct  minor  fire  and 


safety  deficiencies  which  brought  the 
facilities  up  to  code. 

On  August  22, 1984,  President  Reagan 
signed  H.R.  6040,  the  Supplemental 
Appropriations  Bill  for  &cal  year  1984. 
The  bill  appropriated  $2  million  to 
NOAA  to  upgrade  Federal  property 
prior  to  transfer  under  the  1983  Act.  In 
the  interests  of  equity.  Administrator 
Calio  decided  that  the  $2  million  would 
be  split  equally  between  the  two 
islands.  During  subsequent  discussions 
with  State  and  local  entities  regarding 
funding  of  future  upgrades,  all  entities 
agreed  that  it  was  incumbent  on  the 
State  and  local  government  to  seek 
additional  fimci^g  to  upgrade  facilities. 
The  State’s  commitment  is  reflected  in 
a  report  to  then  Govdmor  Sheffield 
summarizing  discussions  about  use  of 
the  $2  million  appropriation^ 
Department  of  Transportation  estimates 
of  required  funding  to  upgrade  facilities 
on  St.  Paul  and  St  George  at  that  time 
were  $6.5  million  and  $4.8  million, 
respectively. 

To  make  the  best  use  of  the 
immediately  available  Federal  funds, 
the  Cities  of  St.  George  and  St.  Paul 
were  asked  to  prepare  priority  lists  of 
upgrade  projects.  These  lists  were 
submitted  to  NOAA  in  early  October, 
1984.  St  Paul’s  initial  list  reflected 
long-term  capital  improvements 
designed  to  accommodate  the  Cities 
impending  growth.  Its  upgrades  list 
included  improvements  to  the  airport 
and  the  expansion  of  existing  sewer, 
electrical  and  water  distribution 
systems.  Hie  accompanying  report 
included  an  analysis  of  multiple 
funding  sources  including  grants,  loans 
and  private  investment.  The  Qty’s 
estimate  of  total  expenditures  required 
approximated  $50  million.  St.  George’s 
original  upgrades  list  reflected 
improvements  to  existing  structures 
based  on  current  needs.  The  St.  George 
prefect  list  totaled  approximately  $2 
million. 

During  meetings  over  the  following 
two  weeks,  priority  projects  obligating 
$lmillion  per  island  were  chosen  for 
funding  through  cooperative 
agreements.  Financi^  assistance  awards 
under  the  agreements  were  issued 
October  26, 1984. 

It  is  the  Seenntary’s  position  that  the 
1983  Act  trust  and  transfer  of  property 
constituted  the  entirety  of  the  Federal 
government’s  responsibility  to  promote 
and  foster  an  enduring  economy  on  the 
Pribilof  Islands  under  the  Fur  Seal  Act. 
The  Secretary  finds  no  additional  law, 
regulation,  agreement  or  implied  duty  to 
continue  the  repair  and  maintenance  of 


^The  report  U  attached  as  Exhibit  11. 


homes  or  facilities  on  the  Pribilof 
Islands. 

(B)  Failed  Transition 

These  claims  assert  that  the  transition 
fiom  a  sealing-based  economy  to  one 
independent  of  sealing  has  fiffied  as  a 
result  of  improper  or  insufficient 
government  support  during  phase-out. 
Examples  of  claims  include  assertions 
that  the  Federal  Government  defoulted 
on  harbor  construction,  that  the 
government  caused  undue  economic 
and  social  hardship  by  infringing  on 
Pribilovian  rights  to  engage  in 
commercial  hipest  of  seals  during* 
transition,  that  the  government  failed  to 
provide  income  maintenance  through 
the  period  of  transition,  and  that  the 
Department  failed  to  properly 
administer  the  transition. 

It  is  the  opinion  of  the  Secretary  that 
the  trust  served  its  purpose  to  St.  Paul 
most  effectively.  Acco^ingly,  it  is  the 
opinion  of  the  Secretary  that  the 
transition  of  the  Qty  of  St.  Paul  to  an 
independent  economy  has  been 
successful  and  that  any  claims  to  the 
contrary  are  without  sufficient  basis. 

Section  1166(d)  of  the  1983  Act 
provided  that  the  trust  authorized  could 
be  divided  based  on  the  goals  and 
objectives  of  the  Pribilovian  people. 
That  split  was  not  mandatory,  but  was 
chosen  by  the  people  of  St.  George 
despite  practical  realities  and  evidence 
that  a  self-sustained  existence  was 
practically  impossible  given  the  island’s 
harsh  climate  and  inhospitable 
geography. 

Evidence  indicates  that  the 
establishment  of  a  self-sustaining 
economy  on  St.  George  is  an  uni^istic 
venture.  It  is  the  Secretary’s  opinion 
that  an  in-depth  evaluation  of  the 
possibility  of  achieving  self-sufficiency 
is  warranted  with  regaM  to  the  Island, 
but  is  beyond  the  scope  of  this  Report 
Accordingly,  the  Secretary  recommends 
that  an  independent  economic  and  cost 
analysis  be  undertaken  to  assess  the 
viability  of  continued  public  support. 

(C)  Real  Property  Claims 

These  claims  relate  to  the  distribution 
of  real  property  under  ANCSA,  the  1983 
Act  and  accompanying  TOPA  and 
subsequent  private  agreements  between 
entities  redistributing  their  allotments. 
In  siun,  the  claims  collectively  seek  a 
complete  redistribution  of  property 
amoimting  to  a  total  abrogation  of  all 
that  has  been  accomplished  under  pre¬ 
existing  legislation  and  associated 
agreements.  It  is  the  Secretary’s  opinion 
that  the  real  property  transfers  required 
have  been,  or  are  being,  fulfilled  in 
accordance  with  law  and  that  the  real 
property  claims  are  without  merit  The 
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history  and  status  of  land  transfers  on 
the  Pribilof  Islands  by  the  federal 
government  follows. 

A  Memorandiun  of  Understanding 
(MOU)  dated  December  22, 1976,  by  and 
among  NOAA,  on  behalf  of  the 
Department  of  Commerce,  St.  George 
Tanaq  Corporation,  and  Tanadgusix 
Corporation,  was  instituted  to  resolve 
conflicts  concerning  land  ownership  on 
the  Pribilof  Islands,  vmder  ANCSA.  The 
MOU  identified  47  tracts  of  land  to  be 
retained  in  federal  ownership  by  the 
Department  on  the  islands  of  St.  Paul 
and  St.  George.  Page  3,  paragraph  (1)  of 
the  MOU  identified  these  tracts  as 
“*  *  *  land  and  any  improvements 
thereon  to  be  retained  in  fee  simple  by 
the  F^eral  Government  as  the  smallest 
practicable  tracts  enclosing  land 
actually  used  in  cormection  with  the 
administration  of  a  Federal  installation, 
within  the  meaning  of  Sec.  3(e)(1)  of 
ANCSA,  43  U.S.C.  1602(e)(1).”  The 
MOU  thereby  constituted  a  Section  3(e) 
determination  of  the  Department  of 
Interior,  as  defined  by  ANCSA, 
designating  federal  lands  withdrawn 
from  selection  under  ANCSA,  to  be 
retained  by  the  Department  of  the 
Commerce. 

Section  205(a)  of  the  1983  Act 
authorizes  the  Secretary  of  Commerce  to 
transfer  real  and  personal  property  held 
by  the  Department  of  Commerce  on  the 
Pribilof  Islands,  "[pjrovided.  [t]hat  such 
property  is  specified  in  a  document 
entitled  Transfer  of  Property  on  the 
Pribilof  Islands:  Descriptions,  Terms 
and  Conditions,’ .....”  (Emphasis  in 
original.)  Section  205(b)  filler  sets 
fordi  the  contents  of  the  TOPA. 

Under  authority  of  the  1983  Act, 
negotiations  were  conducted  and 
agreement  was  reached  between  the 
Department  of  Cortunerce,  the 
Tanadgusix  and  St.  George  Tanaq 
Corporations,  the  City  of  St.  Paul,  the 
Qty  of  St.  George,  the  Aleut  Community 
of  St.  Paul,  the  Aleut  Community  of  St. 
George  and  the  State  of  Alaska  on 
properties  previously  retained  by  the 
Department  of  Commerce  imder  ANCSA 
to  be  transferred  by  the  Secretary  to  the 
other  parties.  The  TOPA  was  executed 
on  February  10, 1984. 

To  date,  nearly  all  of  the  transfers 
specified  in  the  TOPA  for  properties  on 
the  Island  of  St.  George  have  taken 
place.  Actual  transfer  of  title  to  the 
properties  was  performed  through  the 
Department  of  the  Interior’s  Bureau  of 
Land  Management  (BLM).  The  transfers 
were  effect^  through  BLM  based  on 
that  agency’s  experience  in  conveying 
Fedei^  lands  under  ANCSA  and  its 
resources,  including  surveying, 
available  for  the  job. 


Most  of  the  parcels  on  the  Island  of  St. 
Paul  to  be  transferred  under  the  TOPA 
were  surveyed  by  the  BLM  in  1983. 
Additional  survey  work  was  conducted 
by  BLM  in  1993  and  1994.  However,  the 
legal  descriptions  of  some  of  the 
properties  are  not  yet  adequate  for 
transfer  to  occur  and  some  additional 
survey  work  may  be  required  in  1997  to 
complete  the  descriptions. 

The  Department  will  continue  to  work 
with  the  Alaska  office  of  BLM  in 
Anchorage  in  order  to  effect  the 
conveyance  of  title  to  the  native, 
municiped  and  state  entities  on  St.  Paul 
as  expeditiously  as  possible,  in 
fulfillment  of  the  TOPA. 

Section  205(d)  of  the  1983  Act 
requires  that,  within  sixty  (60)  days  of 
the  transfer  of  property  imder  TOPA, 
the  Secretary  transmit  a  report  to  the 
appropriate  Senate  and  House 
committees  stating  the  fair  market  value 
of  the  real  and  personal  property 
conveyed,  as  of  the  date  of  conveyance. 
The  Department  will  timely  request  that 
the  General  Services  Administration,  or 
a  contractor  qualified  to  provide 
property  appraisals,  perform  a  property 
valuation  survey  of  the  St.  Paul  property 
to  be  transferred,  to  ensure  that  the  fair 
market  value  report  will  be  ready  for 
transmittal  to  the  Congressional 
committees  within  the  60-day  deadline. 

(D)  The  Trust 

These  claims  relate  to  assertions  that 
the  1983  Act  trust  was  insufficient, 
improperly  administered,  misused  or 
generally  misunderstood.  It  is  the 
opinion  of  the  Secretary  that  the  trust 
responsibilities  set  forth  in  the  1983  Act 
were  properly  executed  by  NOAA,  that 
the  trust  purposes  were  effectively  met 
with  the  funds  appropriated,  and  that 
all  steps  were  taken  to  ensure  that  the 
trust  was  fully  rmderstood  by  the 
Pribilovian  communities.  Accordingly, 
it  is  the  opinion  of  the  Secretary  that  all 
allegations  suggesting  that  the  trust  was 
misused  or  poorly  administered  by  the 
government  are  without  merit. 

The  1983  Act  created  a  $20  million 
trust  (“the  Trust”)  to  “ —  promote  the 
development  of  a  stable,  self-sufficient 
enduring  and  diversified  economy”  on 
the  Pribilof  Islands.  16  USC  section 
1166(a)(1).  The  objective  of  the  Trust,  as 
stated  tlnoughout  Congressional 
hearings  on  the  topic,  was  to  end 
Federed  administration  of  the  Pribilof 
Islands.  It  was  a  logical  and  sequential 
step  following  the  1966  Act  which  took 
the  initial  step  toward  Federal  phase-out 
by  promoting  municipal  self-governance 
by  the  Pribilovian  people. 

Under  the  1983  Act,  responsibility  for 
establishing  and  administering  the  Trust 
was  given  to  the  Secretary  of  Corrunerce. 


16  USC  1166(a).  To  effectuate  trust 
responsibilities,  Congress  directed  that 
at  least  one  trust  instrument  be 
established  by  the  Secretary  to  address 
matters  relatmg  to  standards  and 
procedures  associated  with  the  Trust.  16 
USC  1166(c).  Additionally,  Congress 
provided  that  the  trust  appropriation 
covild  be  divided  between  the  two 
Islands  and  that  two  separate  trust 
portions  could  be  set  up  under  the 
original  trust  instrument  to  reflect 
individual  Island  goals  and  objectives. 

16  USC  1166(d).  To  effectuate  St. 
George’s  desire  for  autonomy,  the  Trust 
was  bifurcated  and  two  additional 
documents  were  created,  the  St.  Paul 
Trust  Agreement  and  the  St.  George 
Trust  Agreement.  These  documents 
governed  the  duties,  obligations  and 
rights  of  the  Trustor,  the  St.  Paul  and  St. 
George  Trustees,  and  all  beneficiaries 
under  the  respective  trusts. 

The  primary  trust  instrument 
(hereinafter  “the  Master  Trust 
Agreement”)  was  signed  on  November 
21, 1983.  As  stated  in  Article  11.  the 
purpose  of  the  Master  Trust  was: 

“ _ ^to  promote  and  foster  the  transition  on 

the  PribUof  Islands  of  St  Paul  and  St  George 
from  welfare  and  sealing  economies  to  stable, 
self-sufficient,  enduring  and  diversified 
economies.  Such  purpose  includes  but  is  not 
limited  to  the  provision  of  basic  and  essential 
human  services  *  •  *” 

The  St.  Paul  Trust  Agreement  was  • 
signed  March  14, 1984.  The  designated 
Trustee  was  Mr.  Jay  Gage.  The  St. 

George  Trust  Agreement  was  signed 
Man^  27, 1984.  Peter  D.  Hocson  was 
designated  Trustee  on  July  18, 1984. 

Varying  only  in  minor  detail,  both 
Trust  Agreements  established  the 
appointment  of  a  Trust  Advisor 
responsible  for  recommending 
distributions  from  the  Trust,  l^e 
Advisor  was  to  be  appointed  by  the 
Secretary  and  was  to  be  an  entity 
located  and  functioning  on  the  Islands, 
which,  in  the  opinion  of  the  Trustor, 
was  knowledgeable  concerning  the 
Islands’  economies  and  needs,  and 
which  could  adequately  represent  the 
interests  of  the  Pribilovians.  It  was  the 
duty  of  the  Advisor  to  provide  written 
recommendations  to  the  Trustee 
specifying  the  projects  or  uses  to  which 
distributions  from  the  trusts  should  be 
made. 

Throughout  the  administration  of  the 
Trusts,  both  Islands  had  local 
representatives  as  Advisors.  The 
Advisors  chosen  were,  for  St.  Paul,  the 
Qty  Manager  and  for  St.  George,  the 
Mayor  and  their  respective  st^s.  These 
entities  were  chosen  based  on  their 
status  as  City  leaders  and  their 
understanding  of  the  needs  of  their 
people. 
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The  Trustee’s  obligations  under  both 
trust  agreements  were  to  invest  the 
Trust  and  to  direct  disbursements. 

Unless  the  Trustee  was  qualified  at 
investment  functions,  an  Investment 
Advisor  was  to  be  consulted  prior  to 
Trust  investments.  With  regard  to 
disbursements,  the  Trustees  were 
responsible  for  evaluating  each 
Advisor’s  reconounendations.  The 
Trustees  were  to  approve  the  Advisor’s 
disbursement  reconunendations  unless 
they  determined  that  the  projects  or 
uses  set  forth  in  the  Advisor’s 
Reconunendation  were  not  consistent 
with  the  purposes  of  the  Trust  or  would 
not  best  achieve  the  goal  of  furthering 
the  trust  purposes.  In  determining  that 
the  proposed  use  was  not  in  the  brat 
interest  of  the  purposes  of  the  trust,  the 
Trustees  were  granted  sole  discretion  as 
the  ultimate  fiduciaries  of  the  trusts. 

The  Trustees  were  also  responsible  for 
providing  annual  reports  to  the 
Secretary  and  Congress  regarding  the 
use  of  the  Trusts  and  progress  being 
made. 

As  Trustor,  the  Secretary’s  roles  and 
responsibilities  were  limited  to 
establishment  and  oversight  of  the 
Trust,  including  the  authority  to  remove 
the  Trustee  if  warranted,  and  selection 
of  the  Trust  Advisors. 

Both  the  SL  Paul  and  St.  George  Trust 
Agreements  contained  automatic 
termination  clauses  effective  10  years 
after  initiation  unless  extended  by 
consent  of  all  parties.  The  St  George 
Trust  was  terminated  in  the  Spring  of 
1994.  At  termination,  the  trust  corpus 
had  been  fully  distributed.  The  St  Paul 
Trust  was  terminated  in  the  Spring  of 
1994,  with  the  exception  of  the  •> 
distribution  of  final  assets  from  the  sale 
of  an  interest  in  the  fishing  vessel 
Northern  Eagle  consummated  in 
December  1996. 

It  is  the  opinion  of  the  Secretary  that 
the  Federal  Government’s 
responsibilities  imder  the  1983  Act  to 
establish  and  oversee  the  Trust  have 
been  completed  in  accordance  with  law. 
Accordingly,  it  is  the  Secretary’s 
opinion  that  the  claims  asserted 
regarding  administration  of  the  trust  are 
without  merit  With  regard  to  the 
sufficiency  of  the  Trust,  it  is  the  opinion 
of  the  Secretary  that  the  success  of  St 
Paul  evidences  that  sufficiency. 

(E)  Fisheries  Issues 

The  communities  of  St.  George  and  St 
Paul  have  expressed  the  opinion  that 
the  fishery  resources  siurounding  the 
Pribilof  Islands  should  be  set  aside  for 
their  exclusive  use,  and  that  NMFS 
inappropriately  allocated  fisheries 
resources  surroimding  the  Pribilof 
Islands  to  offshore  fleets  through  the 


Inshore-Offshore  program  and  to  other 
Community  Development  Quota 
(“CDQ”)  communities  through  the  CDQ 
programs. 

In  a  May  29, 1996  legal  opinion, 

NOAA  General  Counsel  concluded  that 
the  1983  Act  did  not  create  any  specific 
fishing  privileges  for  the  residents  of  St. 
George  or  St  Paul,  and  that  the  North 
Pacific  Fishery  Management  Coimcil 
(“the  Coimcil’’)  and  Secretary  have 
provided  fishing  opportunities  to  the 
Pribilovians  throu^  the  CDQ  programs. 
The  NOAA  Gener^  Counsel  legal 
opinion  regarding  these  issues  can  be 
found  at  Exhibit  12.  In  essence,  the  CDQ 
programs  have  been  administered  by 
NOAA  without  privilege  or  prejudice  to 
any  native  entity  or  tribe.  The 
Pribilovians  are  no  exception  to  this 
rule.  The  fisheries  program  in  the  Bering 
Sea  is  administered  as  follows. 

The  U.S.  groundfish  fisheries  of  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  in  the 
exclusive  economic  zone  (EEZ)  are 
managed  by  the  Secretary  pursuant  to 
the  Fishery  Management  Plan  (FMP)  for 
groundfish  in  the  BSAI.  The  FMP  was 
prepared  by  the  Council  (Council) 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  at  16 
U.S.C.  1801,  et  seq.,  and  is  implemented 
by  Federal  regulations  at  50  part 
679.  General  regulations  that  also 
pertain  to  U.S.  fisheries  are  codified  at 
50  CFR  part  620. 

(1)  Pollock  CDQ  Program 

The  pollock  CDQ  program  was 
developed  by  the  Council  as  part  of 
Amendment  18  to  the  BSAI  FMP  (the 
Inshore-Offshore  program).  The  final 
rule  implementing  Amendment  18  (57 
FR  23321,  June  3, 1992)  allocated 
pollock  for  the  CDQ  program  only  for  a 
temporary  period  from  1992  through 
1995.  The  amendment  allocated  seven 
and  one-half  percent  of  the  Bering  Sea 
pollock  Total  Allowable  Catch  (TAC)  to 
a  Bering  Sea  pollock  CDQ  reserve,  plus 
seven  and  one-half  percent  of  the 
Aleutian  Islands  pollock  TAC  to  an 
Aleutian  Islands  CDQ  reserve.  Eligible 
Western  Alaska  communities  could 
apply  for  CE)Q  allocations  from  the 
pollock  CDQ  reserves  by  submitting  a 
Community  Development  Plan  (CDP)  to 
NMFS.  Relations  (57  FR  54936, 
November  23, 1992)  implemented  the 
pollock  CZ)Q  program  for  1992  and  1993 
by  specifying  the  process  for  applying 
for  a  CDQ  cdlocation  and  the  required 
contents  of  the  Community 
Development  Plans  (CDPs).  A 
subsequent  regulatory  amendment  (58 
FR  32874,  June  14, 1993)  implemented 


the  pollock  CDQ  program  for  1994  and 
1995. 

The  Coimcil  recommended  re¬ 
authorizing  the  pollock  CDQ  program  in 
the  BSAI  for  an  additional  3  years  as 
part  of  Amendment  38  to  the  BSAI  FMP, 
and  NMFS  approved  this  amendment 
on  November  28, 1995.  Regulations 
implementing  the  pollock  CDQ  program 
for  1996  through  1998,  were  published 
on  December  12, 1995  (60  FR  63654, 
corrected  61  FR  20,  Januaiy  2, 1996). 

The  CDQ  program  was  developed  to 
provide  the  eligible  CDQ  communities 
with  a  means  for  starting  or  supporting 
commercial  fisheries  business  activities 
that  will  result  in  an  ongoing,  regionally 
based,  commercial  fisheries-related 
economy.  Both  St  George  and  St.  Paul 
are  eligible  communities  under  the 
pollock  CDQ  program,  and  have 
participated  and  benefited  finm  the 
CDQ  program  since  its  establishment  in 

1992.  St  George  is  a  member  of  a  CDQ 
group  named  die  Aleutian  Pribilof 
Island  Community  Development 
Association  (APICDA),  wUch  includes 
the  communities  of  Atka,  False  Pass, 
Nelson  Lagoon,  Nikolski,  and  St. 

George.  APICDA  was  allocated  18 
percent  of  the  pollock  CDQ  reserves  for 
1992  throi^  1998. 

St  Paul  is  the  sole  member  of  the 
CDQ  group  named  the  Central  Bering 
Sea  Fishermen’s  Association  (CBSFA). 
CBSFA  was  allocated  ten  percent  of  the 
pollock  CDQ  reserves  for  1992  and 

1993,  eight  percent  of  the  reserves  for 
1994  and  1995,  and  four  percent  for 
1996  through  1998.  A  description  of  the 
CDQ  projects  that  benefit  St  George  and 
St.  Paul  through  APICDA  and  CBSFA 
activities  can  be  found  at  Exhibit  13. 

(2)  Halibut  and  Sablefish  CDQ  Program 

St  George  and  St  Paul  also 
participate  in  the  halibut  and  sablefish 
CDQ  program.  However,  the  Council’s 
authority  to  manage  halibut  is  not 
derived  from  an  FMP  as  is  the  case  with 
pollock  and  sablefish.  The  domestic 
fishery  for  halibut  in  the  BSAI  is 
managed  by  the  International  Pacific 
Halibut  Commission  (IPHC)  as  provided 
by  the  Convention  between  the  United 
States  and  Canada  for  the  Preservation 
for  the  Halibut  Fishery  of  the  Northern 
Pacific  Ocean  and  the  Bering  Sea 
(Convention),  and  the  Halibut  Act  The 
Convention  and  the  Halibut  Act 
authorize  the  Council  to  develop 
regulations  that  are  in  addition  to,  but 
not  in  conflict  with,  regulations  adopted 
by  the  IPHC  affecting  the  U.S.  halibut 
fishery.  Under  this  authority,  the 
Council  may  develop,  for  approval  by 
the  Secretary  of  Commerce,  limited- 
access  policies  for  the  Pacific  halibut 
fishery  in  the  BSAI. 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


18329 


The  Council  proposed  adding  the 
halibut  and  fixed  gear  sablefish  (H/S) 
fisheries  to  the  CDQ  program  beginning 
in  1995,  as  part  of  the  Individual 
Fishery  Quota  (IFQ)  program.  The  IFQ 
final  rule  (58  FR  59375,  November  9, 
1993)  implemented  the  H/S  CDQ 
program  with  no  expiration  date.  St 
George  and  St.  Paid  are  the  sole 
participants  in  the  CDQ  group  named 
Pribilof  Island  Fishermen  (Pff),  for  the 
purpose  of  harvesting  a  halibut  CDQ 
allocation.  For  1995  through  1997,  PIF 
has  been  allocated  50  percent  of  the 
halibut  that  is  available  in  EPHC  area  4C. 
For  1995,  this  amoimted  to  385,000 
pounds  of  halibut.  Halibut  CDQ  harvest 
in  St  George  and  St.  Paul  is 
accomplished  by  the  small  local  fishing 
fleet,  and  the  halibut  are  sold  to  local 
shoreside  processors.  Therefore,  the 
benefits  from  the  halibut  CDQ  fishery  in 
the  Prihilof  Islands  accrues  directly  to 
the  local  residents. 

The  community  of  St  George 
participates  in  the  sablefish  CTX) 
program  through  APICDA.  APICDA  has 
been  allocated  10  percent  of  the 
Aleutian  Islands  sablefish  CDQ  reserve 
for  1995  through  1997.  The  benefits  to 
St  George  resulting  fiom  participation 
in  the  sablefish  CI>Q  program  are 
described  in  APICDA’s  Ih^S  CDP,  which 
is  available  from  the  NMFS  Alaska 
Regional  Office  (907-586-7228). 

It  is  the  opinion  of  the  Secret^  that 
no  special  or  exclusive  fisheries  rights 
have  been  created  for  the  Pribilovian 
people  imder  the  1983  Act,  the 
Magnuson-Stevens  Act,  or  any  other  law 
or  regulation.  It  is  the  further  opinion  of 
the  S^retary  that  the  Federal 
government  has  properly  and  legally 
implemented  the  requirements  of  the 
Magnuson-Stevens  Act,  the  1983  Act 
and  all  applicable  and  associated 
regulations.  Accordingly,  the  Secretary 
finds  the  communities*  requests  for 
specific  performance  and  monetary 
damages  without  merit. 

(F)  Seals  and  Rookeries 

These  claims  involve  complaints  and 
requests  regarding  subsistence  fur  seal 
barest  and  the  continued  management 
of  the  fur  seal  rookeries  by  NOAA,  and 
suggestions  finm  the  St  Paul 
Stewardship  Program  for  the  overall 
protection  of  the  ecosystems  of  the 
Pribilof  Islands  in  a  financed  and 
inte^ted  fashion. 

The  Pribilof  Islands  are  a  world-class 
special  reserve  established  to  ensiire  the 
conservation  and  protection  of  the 
northern  pacific  fur  seal  and  other 
wildlife  species.  Perhaps  the  single  most 
important  aspect  of  the  Islands  is  their 
use  as  the  primary  breeding  and  pup 
rearing  habitat  of  the  northern  fur  s^. 


The  Fur  Seal  Act  (“the  1983  Act”), 
Marine  Mammal  Protection  Act, 
(“MMPA”)29  and  the  Endangered 
Species  Act  (“ESA”),^®  and  ffieir 
implementing  regulations  all  require  a 
significant  commitment  fiom  NOAA  for 
the  protection,  conservation  and 
management  of  marine  mammal  species 
dependent  on  the  Pribilof  region. 

On  Jime  17, 1988,  NMFS  &clared  the 
Pribilof  Island’s  stock  of  northern  fur 
seals  depleted  imder  the  MMPA. 
Amendments  to  the  MMPA  enacted 
November  23, 1988  (Public  Law  100- 
711)  directed  the  Secretary  of  Commerce 
to  develop  a  conservation  plan  on 
northern  fur  seals  “conserving  and 
restoring  the  species  or  stock  to  its 
optimum  sustainable  population”  (“the 
Plan”).  The  Plan  was  fin^zed  and 
approved  by  the  Assistant 
Administrator  for  Fisheries  in  June, 

1993.  It  serves  as  the  guide  for  those 
activities  believed  necessary  to  restore 
the  northern  fur  seal  to  pre-depleted 
levels. 

The  broad-based  objectives  of  the  Plan 
in  achieving  pre-depletion  goals  are  (1) 
to  conduct  extensive  research  on  the 
hetdth,  mortality,  physiology,  sociology, 
and  habits  of  the  seals  and  the  effects  of 
disturbances  to  their  habitat  and  the 
Pribilof  ecosystem;  (2)  to  assess  and 
avoid  or  mitigate  possible  adverse 
effects  of  human-related  activities  on  or 
near  the  Pribilof  Islands  and  on  other 
habitat,  and  (3)  to  enforce  existing 

Tilations. 

nder  the  Plan,  the  efforts  of  the 
Agency  must  be  coordinated  with  the 
Aleut  communities  and  other  resource 
management  agencies  and  user  groups 
on  each  island.  Conversely,  whenever 
any  significant  activity  is  proposed, 
planned  or  contemplated  by  the 
community  or  any  other  group,  NMFS 
input  should  be  obtained  to  ensure  that 
the  actions  will  not  jeopardize  the  seals 
or  damage  their  habitat. 

Examples  of  NMFS  coordinated 
efforts  to  prevent  negative  impacts  on 
the  Pribilof  fur  seal  herd  and  the  Bering 
Sea  ecosystem  include  working  with 
EPA  to  develop  Clean  Water  Act  Section 
402  discharge  permits  that  will  reduce 
the  impact  of  seafood  processing  wastes 
in  local  waters;  worki^  with  the  Coast 
Guard  to  promote  their  presence  during 
heavy  fishing  seasons,  and  assisting  the 
Department  of  Interior  with  its  rat 
control  program.  With  regard  to 
coordination  with  the  lo^  community, 
NMFS  has  hired  local  residents  to  patrol 
the  rookeries  to  minimize  disturbance, 
encouraged  the  establishment  of  co¬ 
management  bodies  such  as  the  Aleut 


»16  U.S.C.  1361  et  seq. 
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Fur  Seal  Commission,  and  participated 
in  St  Paul’s  Interagency  Work  Group 
established  to  coordinate  economic 
growth  and  development  and  joint  use 
of  island  property. 

In  the  path  of  overwhelming  growth 
on  St  Paul  Island  resulting  fiom  the 
mandates  of  Title  n  of  1983  Act,  NMFS’ 
mission  of  protecting  the  Island’s 
resources  under  Title  I  of  the  Act  and 
the  MMPA  is  growing  increasingly 
difficult  With  limited  resources,  the 
program  faces  the  potential  inability  to 
effectively  monitor  and  provide  input 
and  guidmce  on  the  multitude  of  plans 
for  development  on  the  Island.  The 
difficulty  that  NMFS  faces  in  carrying 
out  the  directives  of  the  Plan  are 
exacerbated  by  the  demands  of  the  local 
leadership  to  support  continued  growth 
imder  the  alleged  1983  Act  authorities 
of  Title  n.  That  the  tenor  of  these 
requests  is  adversarial  fiirther  restrains 
the  Agency’s  goals  of  effective 
coordination  among  Island  entities. 
Ironically,  the  insistence  of  the 
Pribilovian  people  for  NOAA’s  ongoing 
commitment  to  provide  economic 
growth  ultimately  stands  to  effectively 
impede  and  interfere  with  the  Agency’s 
statutory  responsibilities  to  manage  the 
fin  seal  reserves. 

NOAA  values  the  environmental 
knowledge  of  the  indigenous  people  of 
the  Island  and  is  committed  to 
continued  coordination  and  the  sharing 
of  experience  that  will  help  to  achieve 
a  bailee  in  the  use  of  the  Islands’ 
natural  resources.  Toward  this  end,  the 
Agency  appreciates  the  Stewardship 
Program’s  comments  and  supports  many 
of  the  concepts  presented.  NOAA  looks 
forward  to  resolution  of  the  issues 
underlying  this  Report  so  that  viable 
cbordimtion  amongst  all  entities  can  be 
achieved. 

With  regard  to  claims  that  the  fur  seal 
subsistence  harvest  is  improperly  or 
unfairly  administered,  it  is  the  opinion 
of  the  Secretary  that  the  program  is 
being  conducted  properly  and  legally 
under  the  regulations  implemented 
under  section  105(a)  of  the  1983  Act 

(G)  Retirement  Benefits 

The  Pribilovian  people  have  asserted 
that  the  Federal  Government  has  failed 
to  provide  sufficient  retirement  benefits, 
has  improperly  credited  those  benefits, 
or  has  otherwise  failed  to  inform  the 
people  of  their  benefits. 

Tne  first  Federal  retirement  benefits 
were  granted  the  Pribilovians  in  1950 
under  the  cash  compensation  and  wage 
plan  instituted  by  the  Department  of 
Interior.  Under  that  system,  full  time 
Federal  employees  engaged  in  the 
commercial  fur  seal  harvest  or  in 
support  services  received  retirement 
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benefits  for  work  conducted  from  1950 
forward.  Under  the  Bartlett  Act  of  1966, 
the  retirement  benefits  bestowed  in 
1950  were  expanded  to  include 
compensation  for  work  performed  prior 
to  1950.  Deposit  requirements  to  accrue 
pre-1950  benefits  were  not  required. 

The  provisions  of  the  1983  Act 
significantly  enhanced  and  expanded 
retirement  benefits  to  the  Pribilovian 
people  by  extending  benefits  to  all 
Pribilovians  who  had  worked  for  the 
Federal  Government,  regardless  of 
whether  they  had  previous  coverage 
under  the  Civil  Service  Retirement 
System  (“CSRS”)  (e.g.,  temporary  or 
seasonal).  These  benefits  were  granted 
only  to  those  employees  whonvere  on 
the  rolls  of  the  Federal  government  on 
October  28, 1983,  and  who  transferred 
without  a  break  in  service  to  one  of  the 
six  Island  entities  (The  Cities  of  St.  Paul 
and  St  George,  the  village  corporations, 
and  the  IRA  councils),  llie  intent  of  the 
Act  was  to  provide  continuity  of 
retirement  benefits  to  those  Pribilovians 
who  met  this  criteria. 

For  entity  employees  to  be  eligible  for 
extended,  full-time  benefits,  Pribilovian 
individuals  only  had  to  have  worked 
one  day  in  any  calendar  year  to  receive 
retirement  credit  for  the  entire  year. 

This  one  day  system  is  both  unique  and 
generous.  To  balance  the  ineqmties 
posed  to  pre-1983  retirees  with  part- 
time,  seasonal,  and  temporary  service, 
their  benefits  were  recalculated  to  give 
th^m  full-time  credit  to  enhance  their 
annmties. 

In  September,  1983,  representatives 
from  the  NOAA’s  Western 
Administrative  Support  Center’s  Human 
Resources  Division  (“HRD”),  the 
Pribilof  Program  Office  of  NMFS  and 
participating  island  entities  negotiated  a 
memorandum  of  understanding 
(“MOU”)  explaining  the  Act  and 
establishing  the  process  by  which  th6 
program  would  be  administered.  (A 
copy  of  the  MOU  is  attached  as  Exhibit 
14.)  Under  the  MOU,  the  entities  agreed 
to  maintain  pay  records  of  each 
employee  entitled  to  the  transfer  of 
fed«al  employee  benefits  and  to 
forward  this  iiiformation  to  HRD 
together  with  a  check  for  the  amoimts 
withheld  from  the  employees’  pay.  The 
entities  also  agreed  to  provide  matching 
funds  for  benefits.  HRD  agreed  to 
maintain  ail  records  of  the  employees, 
to  annually  certify  a  master  list  of 
eligible  employees,  to  serve  as  the 
liaison  between  the  entities  and  the 
Office  of  Personnel  Management 
(“OPM”),  and  to  serve  as  the  point  of 
contact  regarding  all  Federal  personnel 
issues. 

In  October  1983,  HRD  and  NMFS 
representatives  spent  several  weeks  on 


the  Islands  explaining  the  new 
provisions  and  their  impacts  to 
participtating  employers.  They  also 
assisted  the  entities  in  setting  up  their 
reporting  systems  to  ensiu«  ffiat  they 
would  comply  with  and  implement  the 
Act. 

In  1984  HRD  staff  and  a  retirement 
program  manager  from  OPM  returned  to 
the  Islands  to  explain  the  provisions  of 
the  Act  and  the  process  for 
implementing  it  to  the  general  public. 
Meetings  were  held  wiffi  residents  on 
both  islands.  Teleconferences  were 
conducted  to  inform  off-island 
recipients. 

At  OPM’s  request,  HRD  returned  to 
the  Islands  in  1985  to  work  with  the 
entities  to  ensiire  that  all  annuity  and 
survivor  paperwork  was  correctly 
completed  and  submitted  for 
recomputation  purposes.  Since  that 
time,  ffie  MOU  continues  to  work 
effectively  as  written. 

During  NOAA’s  visit  to  the  Islands  in 
Jime,  1996,  many  individuals 
questioned  the  Agency’s  calculation  and 
crediting  of  benefits.  A  list  of  individual 
complaints  was  subsequently 
investigated  by  HRD.  HRD  foimd  no 
instances  of  improper  crediting  of 
retirement  service  nor  any  errors  in 
other  benefits  calculations.  To  alleviate 
specific  concerns,  HRD  contacted  all 
individuals  with  specific  questions  by 
telrahone. 

IOU3  is  scheduling  a  trip  to  the 
Islands  in  the  Spring  of  1997  to  re¬ 
explain  the  retirement  benefits.  In  the 
meantime,  HRD  continues  to  resolve 
benefits  issues  on  an  individual,  needs- 
based  basis. 

(H)  Environmental  Clean-up 

Public  Law  104-91  section  3(a) 
directs  that  the  Secretary  “*  *  * 
cleanup  landfills,  wastes,  dumps, 
debris,  storage  tanks,  property, 
hazardous  or  unsafe  conditions,  and 
contaminants  *  *  *”  on  lands 
previously  owned  and  administered  by 
NOAA.  In  addition,  the  Secretary  is 
responsible  under  section  120  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (“CERCLA”)  for  the  assessment  and 
remediation  of  hazardous  wastes  on  any 
property  to  be  transferred. 

In  the  summer  of  1989,  the  Alaska 
Department  of  Environmental 
Conservation  (“ADEC”)  issued  a  Notice 
of  Violation  against  NOAA  as  a  result  of 
a  small  oil  spill  at  the  Salt  Lagoon  on 
SL  Paul  Island.  Investigations  ensued, 
the  site  was  boomed,  and,  over  time,  the 
seep  was  abated.  As  a  result  of  the 
incident,  TDX  notified  NOAA  that  it 
was  concerned  about  potential 
environmental  compliance  issues  on 


property  being  transferred  to  them 
imder  the  TOPA.  Initial  concern 
surrounded  the  underground  storage 
tanks  at  the  gas  station  and  at  the  power 
plant  General  concern  was  later 
expressed  about  leaking  drums  and 
potentially  contaminated  soil.  Although 
all  property  transfers  had  been 
completed  on  St.  George,  public  leaders 
there  voiced  similar  concerns  about 
property  on  their  island. 

In  1992,  the  United  States 
Environmental  Protection  Agency 
(“EPA”)  undertook  a  preliminary 
investigation  of  St  Paul  and  St.  George 
to  assess  potential  contamination  and 
liability  tmder  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (“CERCLA”)  €md  the 
Resoiirce  Conservation  and  Recovery 
Act  (“RCRA”).  EPA  determined  that  site 
conditions  on  St.  George  warranted  no 
further  action  and  proceeded  with  an 
expanded  site  investigation  on  St.  Paul. 
In  November,  1994,  EPA  issued  its 
finding  that  no  contamination  posing  a 
risk  to  human  health  or  the  environment 
under  Federal  law  existed  on  St.  Paul. 
Accordingly,  the  Agency  issued  a 
second  “no  further  action” 
determination. 

Despite  the  EPA’s  findings,  island 
entities  continued  to  allege  that  the 
United  States  government  had  caused 
and  created  island-wide  hazardous 
waste  contamination.  In  response  to 
these  ongoing  allegations,  NOAA 
approached  ADEC  to  negotiate  a  Two- 
Party  Agreement  which  wovdd  address 
cleanup  of  all  potential  contamination 
on  the  island.  The  Two-Party  Agreement 
was  signed  on  January  26, 1996.  (A  copy 
of  the  Two-Party  Agreement  is  attached 
as  Exhibit  15.)  Its  four  comers 
effectively  establish  the  basic 
frramework,  cleanup  objectives  and  time 
lines  for  NOAA’s  environmental 
cleanup  of  the  islands.  To  date,  no 
ongoing  sampling  has  revealed 
contamination  posing  a  threat  to  human 
health  or  the  environment.  The  majority 
of  work  under  the  Agreement  focuses  on 
the  removal  of  solid  waste  and  debris, 
and  on  the  closure  of  existing  landfills. 

P.L.  104-91  defines  cleanup  activities 
to  be  achieved  under  section  3(a)  to 
mean  the  plaiming  and  execution  of 
remediation  actions  for  land  described 
under  the  law  and  the  redevelopment  of 
landfills  to  meet  statutory 
requirements.^*  With  the  exception  of 
the  sealing  plant  stabilization,  the 


31  In  the  Department  of  Commerce  and  Related 
Agencies  Appropriations  Act,  1996,  Public  Law 
104-134,  a  portion  of  the  Department’s  1996  $10 
million  appropriation  for  cleanup  was  intended  fen 
stabilization  of  the  historic  sealing  plant  on  St. 
George  (see  H.  Rep.  No.  104-378,  explanatory 
statement  at  p.  132). 
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cleanup  obligations  of  section  3(a), 
including  activities  related  to  the 
landfills  are  being  met  under  the  terms 
of  the  Two-Party  Agreement 

In  response  to  the  directives  of  section 
3(d)  of  ^blic  Law  104-91  requiring,  to 
the  maximiun  extent  practicable,  the  use 
of  local  hire  to  effect  cleanup,  the 
Department  published  a  notice  of 
av^ability  for  Federal  assistance  in  the 
Federal  Register  on  May  22, 1996.  The 
notice  solicited  applications  from  local 
entities  and  residents  and  explained  the 
selection  process.^^  Priority  was  given  to 
those  projects  that  were  defined  in  the 
Two-Party  Agreement.  To  assist  the 
Pribilovians,  the  Department  also  held 
meetings  on  the  Islands  to  explain  the 
grants  process.  The  Department  also 
held  a  workshop  in  Anchorage,  Alaska, 
to  provide  instruction  to  interested 
parties  on  preparing  the  required 
Federal  forms. 

As  a  result  of  the  solicitation,  two 
cooperative  agreements  were 
implemented  with  local  entities  to 
promote  the  use  of  local  hire  in 
achieving  cleanup  as  directed  by  section 
3(d)  of  PL-104-91.  The  agreements, 
totaling  over  $5  million,  were  executed 
between  NOAA  and  Tanaq  on  St. 

George  and  the  joint  venture  of  Bering 
Sea  Ecotech  (a  TDX  subsidiary)  and 
Bristol  Environmental  Corporation  on 
St  Paul.  Both  agreements  require  the 
removal  of  surface  debris  (vehicle  hulks 
and  other  assorted  solid  waste)  and  the 
excavation  of  abandoned  undergroimd 
fuel  storage  tanks  (“USTs”)  and 
associated  petroleiun  contaminated 
soils.  Work  under  the  cooperative 
agreements  is  being  conducted  pursuant 
to  the  Two-Party  Agreement  and  is 
expected  to  be  completed  by  Jime,  1997 
on  St  George  and  ^ptember,  1997  on' 
St.  Paul.  All  field  work  under  the  Two- 
Party  Agreement  is  expected  to  be 
completed  by  the  close  of  FY  1998.  The 
Department  also  intends  to  fund  an 
award  to  stabilize  the  sealing  plant  on 
St  George  Island  upon  receipt  of  an 
acceptable  proposal  from  any  local 
entity  or  resident  of  the  Islands.  Other 
cooperative  agreements  may  also  be 
executed  for  additional  projects 
identified  in  the  Two-Party  Agreement 
and  other  projects  authorized  under  P.L. 
104-91,  as  the  Secretary  determines 
necessary. 

The  State  of  Alaska  has  agreed  that 
satis&ction  of  the  terms  of  the  Two- 
Party  Agreement  will  entitle  NOAA  to 
certification  from  ADEC  that  all 
necessary  and  required  work  to  ensure 
compliance  with  environmental  laws 
has  been  met.  Moreover,  completion  of 
work  associated  with  the  landfills  and 


”61  Fed.  Reg.  25632  (May  22, 1996). 


Stabilization  of  the  sealing  plant  will 
result  in  satisfaction  of  the  Secretary’s 
obligations  under  P.L.  104-91. 

Section  3(c)(2)  of  P.L.  104-91  requires 
the  Secretary  to  include  in  this  Report 
the  estimated  costs  for  conducting 
necessary  actions  to  resolve  Federal 
responsibility  on  the  Islands.  Congress 
has  appropriated  $20.1  million  for 
Pribilof  Island  activities.  Total  project 
costs  under  the  Two-Party  Agreement 
are  estimated  to  range  from  $21.1  to 
$25.5  million  (which  includes  up  to 
$3.4  million  contingency  to 
accommodate  uncertainties  associated 
with  unforeseen  site  conditions  during 
remediation,  variable  work  seasons 
based  on  weather  conditions,  and  the 
availability  of  skilled  workers).  The  FY 
1998  budget  request  includes  no  new 
funds  for  the  Pribilof  Islands  cleanup. 
Any  requirements  above  currently 
available  funds  would  be 
accommodated  with  funds  requested  for 
NOAA  in  the  President's  FY  1998 
budget. 

Further,  based  on  guidance  provided 
by  ([Congress,  at  least  $2.7  million  is 
needed  for  stabilization  of  the  sealing 
plant  and  activities  related  to  landfills 
under  P.L.  104-91.  Should  additional 
projects  be  required  under  P.L.  104-91, 
or  as  a  result  of  this  Report,  funds  above 
$2.7  million  will  be  required.  Funding 
for  P.L.  104-91  projects  is  not  include 
in  the  $20.1  million  appropriated  for 
Pribilof  Island  activities  to  date. 

With  the  exception  of  ongoing 
administrative  costs  associated  with 
processing  retirement  benefits  and 
completing  property  transfers  under  the 
TOPA,  these  costs  constitute  the 
entirety  of  funds  required  to  finalize 
current  Federal  responsibilities  on  the 
Islands. 

(I)  Public  Law  104-91  Process 

Representatives  of  the  Pribilovians 
have  alleged  that  the  process  for  input 
to  this  Report  has  been  unfair  in  that 
inadequate  notice  and  funding  was 
provided  to  permit  a  timely  response. 

Section  (3)(c)  of  Pub.  Law  104-91 
directs  the  Secretary  of  Commerce  to 
prepare  this  Report  proposing  necessary 
final  actions  to  resolve  Federal 
responsibility  on  the  islands  and  to 
include  the  “statements  of  claims  of 
local  entities  and  residents.”  A 
description  of  the  Report  purpose  and 
process  were  set  forth  in  explicit  detail, 
including  an  approved  form  for 
submission  of  statements,  in  the  Federal 
Register  on  April  30, 1996.  A  copy  of 
the  Federal  Register  Notice  together 
with  a  letter  explaining  the  notice  was 
sent  to  every  resident  of  the  islands  on 
April  29, 1996.  (The  letter  and  Federal 


Register  notice  are  included  as  Exhibits 
15  and  16.) 

As  set  forth  in  the  Federal  Register 
notice,  local  entities  and  residents  were 
initially  given  three  months  to  submit 
their  statements.  In  April,  1996,  local 
entities  and  residents  sought  and 
obtained  an  extension  for  preparation  of 
the  Report  and  for  their  submission  of 
claims.  As  a  result,  the  deadline  for 
submission  of  statements  was  extended 
fiom  July  6, 1996  to  October  6, 1996  and 
final  Report  submission  was  moved  to 
January  6, 1997.  Notice  of  the  extension 
was  provided  through  a  televised  public 
meeting  on  the  Islands  in  May,  1996.  To 
accommodate  an  extremely  tight  turn 
around  and  the  practical  difficulties  of 
coordinating  the  Report  through  several 
agencies  over  the  holiday  season,  NOAA 
requested  and  obtained  two  additional 
30  day  extensions  for  the  Report.  Notice 
of  these  extensions  were  provided 
counsel  to  the  local  entities  and  in  no 
way  prejudiced  the  rights  of  local 
entities  or  residents. 

In  the  course  of  preparing  the  Report, 
NOAA  personnel  conducted  five  public 
meetings  on  the  Islands.  In  addition, 
NOAA  personnel  conducted  informal 
meetings  at  the  Community  Elder  Center 
and  at  the  TDX  annual  shareholder’s 
meeting.  NOAA  also  conducted  several 
impromptu  meetings  dming  their  visits 
at  the  request  of  island  leaders.  Written 
notice  of  the  formal  meetings  were 
provided  to  all  residents.  The  first 
formal  meetings,  conducted  in  May, 
1996,  explain^  the  Report  purpose  and 
process.  The  second  formal  meetings,  in 
Jime,  1996,  provided  for  the  taking  of 
oral  statements  of  local  residents.  The 
final  formal  meeting  in  October,  1996, 
summarized  the  submissions  made  by 
local  entities  and  residents. 

It  is  the  opinion  of  the  Secretary  that 
the  Department  provided  timely  notice 
and  opportunity  to  submit  statements 
and  t^t  the  P.L.  104-91  process  was 
executed  in  compliance  with  all 
applicable  principles  of  due  process. 

V.  Summary  and  Final 
Recommendations 

The  legislation  directing  this  Report 
resulted  from  ongoing  discussion 
between  NOAA  imd  representatives  of 
the  Islands  regarding  the  responsibility 
of  the  Federal  Government  to  continue 
to  provide  for.  and  guarantee  the  future 
of  the  Pribilovian  people.  Unable  to 
articulate  specific  legal  claims  or 
otherwise  establish  a  basis  for  continued 
appropriations  through  negotiations 
with  NOAA  in  1996,  this  report 
mechanism  was  introduced  by  the 
Pribilovian  representatives  to  give  voice 
to  those  issues  perceived  to  be 
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inhibiting  the  Pribilovians’  ability  to 
arrive  at  a  self-sustaining  economy. 

It  is  the  opinion  of  some  of  the 
Pribilovian  people  that  the  Federal 
Government  has  not  concluded  its 
obligations  to  the  Pribilovian  people.  It 
is  the  Secretary’s  opinion  that  the 
Federal  Government  has  fulfilled,  or  is 
in  the  final  stages  of  fulfilling,  all 
obligations  to  the  Pribilovian  people  as 
directed  by  Congress  through  legislation 
enacted  over  the  last  50  years. 

At  least  one-third  of  the  claims 
submitted  for  this  Report  express 
dissatisfaction  with  the  way  land  or  the 
1983  Act  trust  has  been  controlled,  used 
or  distributed  by  a  competing  island 
entity.  An  equal  number  of  claims  allege 
the  past  or  present  failure  or 
unwillingness  of  the  Federal 
Government  to  act  to  resolve  these 
disputes.  As  this  Report  is  being 
written,  both  TDX  and  the  Qty  of  St. 

Paul  have  initiated  separate  lawsuits 
against  the  Secretary  of  Commerce  and 
the  Under  Secretary  of  NOAA  to  resolve 
a  land  dispute  previously  resolved  in 
two  distinct  settlement  agreements.  (A 
copy  of  the  complaints  filed  are 
attached  as  Exhibits  5(a)  and  5(b)). 

After  several  visits  to  the  Islands  by 
NOAA  and  Department  personnel, 
including  meetings  for  the  taking  of  the 
statements  of  the  local  people,  and  as  a 
result  of  an  analysis  of  the  claims 
submitted,  it  is  the  opinion  of  the 
Secretary  that  these  claims  are  without 
adequate  foundation  in  law,  or  under 
any  existing  policy  or  agreement. 

llie  debate  over  administration  of 
ongoing  Federal  obligations  is  also 
detracting  fium  the  Department’s  ability 
to  meet  its  responsibilities  imder  Title  n 
of  the  1983  Act  As  the  Federal  agency 
responsible  for  protecting  the  welfare 
and  habitat  of  the  fur  seal  under  Title  I 
of  the  1983  Act.  a  role  as  provider  of 
indefinite  and  ongoing  support  for 
economic  (e.g.,  commercial) 
development  under  Title  n  creates  an 
internal  paradox.  Any  interpretation 
that  Title  n  of  the  1983  Act  guaranteed 
the  Pribilovian  people  an  unrestrained 
and  indefinite  economy  administered 
through  the  Department  is  at  odds  with 
the  clear  intent  of  the  Act  and  places  the 
Department  in  an  untenable  and 
incommensurable  position.  The 
depleted  status  of  the  fur  seal  demands 
that  the  Department  be  permitted  to 
pursue  statutory  obligations  goals 
unfettered. 

Conditions  on  St.  George  are  widely 
divergent  fit>m  those  on  St.  Paul  and  the 
Secretary  recognizes  the  difficulty  of 
assessing  the  struggles  of  one  entity  in 
the  shadow  of  another’s  success.  To 
ensure  that  due  consideration  is  given  to 
the  entirety  of  the  Pribilovian  question. 


the  Secretary  recommends  that  Congress 
authorize  and  direct  an  independent 
economic  assessment  of  the  practical 
realities  facing  the  Island  of  St.  George. 
The  Secretary  further  suggests  that  such 
analysis  be  undertaken  within  the 
parameters  of  a  clearly  articiilated 
economic  objective.  The  Department  is 
unable  to  estimate  the  costs  of  this 
analysis. 

The  Secretary  also  recognizes  that  the 
opinions  and  positions  presented  in  this 
Report  will  not  be  widely  accepted  by 
those  entities  and  residents  who 
submitted  statements.  We  do  not  believe 
that  it  was  Congress’  intent  that  the  P.L. 
104-91  process  be  used  as  a  claims 
process  representing  potential  lawsuits 
against  the  United  States  government 
As  set  out  in  the  Federal  Register  notice 
commencing  this  process  (attached  as 
Exhibit  17),  it  was  not  the  intent  of  the 
Secretary  that  this  Report  serve  as  a 
claims  process.  Despite  repeated 
attempts  to  dissuade  the  claims  concept, 
the  Pribilovian  people  adhered  to  it.  It 
is  the  Secretary’s  view  that  section  3(c) 
is  best  understood  as  encompassing 
“claims”  associated  with  Pribilof  Island 
land  transfers  and  grants  and 
cooperative  agreements  to  promote 
environmental  cleanup.  It  seems  clear 
that,  regardless  of  Congressional  intent, 
the  larger,  well-supported  Island  entities 
will  persist  in  pursuing  claims  against 
the  United  States  and  the  Department. 
To  minimize  the  extensive  and 
consuming  administrative  and 
transactional  costs  associated  with  the 
defense  of  these  potential  claims,  the 
Secretary  recommends  that  Congress 
establish  a  claims  process  to  be 
administered  through  the  United  States 
Court  of  Federal  Claims. 

The  Department  is  unable  to  predict 
how  many  of  the  85  potential  claims 
that  have  been  raised  under  the  P.L. 
104-91  process  will  be  actively  pursued 
by  Pribilovian  representatives  in  a 
formal,  adjudicative  setting.  The 
Department  is  therefore  unable  to 
estimate  the  costs  of  this 
recommendation. 

This  Report  was  signed  by  the 
Secretary  of  Commerce  on  March  17, 
1997. 

Dated;  April  1, 1997. 

Terry  Garda, 

Assistant  Secretary  for  Oceans  and 
Atmosphere.  National  Oceanic  and 
Atmospheric  Administration. 

(FR  Doc.  97-9586  Filed  4-14-97;  8:45  am] 
BHXaiQ  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Meeting  of  the  Public  Advisory 
Committee  for  Trademark  Affairs 

AGENCY:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Patent  and  Trademark 
Office  is  annoimcing,  in  accordance 
with  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463),  an  open  meeting  of  the  Public 
Advisory  Committee  for  Trademark 
Affairs. 

DATES:  The  meeting  will  be  held  from 
10:00  a.m.  until  4:00  p.m.  on  Monday, 
May  19, 1997. 

ADDRESSES:  U.S.  Patent  and  Trademark 
Office,  2121  Crystal  Drive,  Crystal  Park 
2,  Room  912,  Arlington,  Virginia. 

FOR  MORE  INFORMATION  CONTACT:  David 
E.  Bucher,  Deputy  Aissistant 
Commissioner  for  Trademark  Policy  and 
Projects,  by  mail  marked  to  his  attention 
and  addressed  to  Office  of  the  Assistant 
Commissioner  for  Trademarks,  Patent 
and  Trademark  Office,  2900  Costal 
Drive,  South  Tower  Building,  Suite 
lOBlO,  Arlington,  VA  22202-3513;  by 
telephone  at  (703)  308-9100,  ext.  20;  by 
fax  at  (703)  308-9099;  or  by  e-mail  to 
dave.bucher@uspto.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  public 
observation.  Accordingly,  seating  will 
be  available  to  members  of  the  public  on 
a  first-come-first-served  basis.  Members 
of  the  public  will  be  permitted  to  make 
oral  comments  of  thrm  (3)  minutes 
each.  Written  comments  and 
suggestions  will  be  accepted  before  or 
after  the  meeting  on  any  of  the  matters 
discussed.  Copies  of  the  minutes  will  be 
available  upon  request.  The  agenda  for 
the  meeting  is  as  follows: 

(1)  Opening  remarks 

(2)  Financi^  Report 

(3)  Trademark  Trial  and  Appeal  Board  Report 

(4)  Business  Process  Reengineering  Report 

(5)  Report  on  Service  and  Examination 
Activities 

(6)  Discussion  of  Policy  Issues  in 
Examination 

(7)  Legislation  and  International  Affairs 
Report 

(8)  Discussion  of  Trademaric/Domain  name 
issues 

(9)  Discussion  of  prospective  hearings  on 
Intent-to-Use 

Dated:  April  10. 1997. 

Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc.  97-9681  Filed  4-14-97;  8:45  am] 
anxmo  code  asio-ie-p 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  62  FR  16563. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m.,  Monday,  April  28, 
1997. 

CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Commission  has  changed  the  time  of  the 
closed  meeting  to  discuss  Enforcement 
matters  to  10:30  a.m. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-9869  Filed  4-11-97;  2:35  pm] 
BILUNQ  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  62  F.R.  16563. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:30  a.m.,  Monday,  April  28, 
1997. 

CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Commission  has  changed  the  time  of  the 
closed  meeting  to  discuss  Enforcement 
Quarterly  Objectives  to  11:00  a.m. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-9870  Filed  4-11-97;  2:35  pm] 

BI  LUNG  CODE  63B1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection;  Comment* 
Request— AH-Terrain  Vehicle  Exposure 
Survey 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Conunission  requests  comments 
on  a  proposed  survey  to  determine 
consumer  exposure  to  the  hazards 
associated  with  the  use  of  All-Terrain 
Vehicles.  All-Terrain  Vehicles  (“ATVs”) 
are  three-  and  four-wheeled  motorized 
vehicles,  generally  characterized  by 
large,  low-pressure  tires,  a  seat  designed 


to  be  straddled  by  the  operator,  and 
handlebars  for  steering,  which  are 
intended  for  off-road  use  by  an 
individual  rider  on  various  types  of 
non-paved  terrain.  (Three-wheeled 
ATVs  were  last  made  in  the  late  1980s.) 

If  conducted,  the  survey  would  seek 
information  such  as  the  characteristics 
of  ATV  users,  the  types  of  ATVs  in  use, 
the  amount  of  time  ATVs  are  used  and 
the  various  types  of  ATV  usage.  The 
Commission  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  approval  of  this 
collection  of  information  from  the  Office 
of  Management  and  Budget. 

DATES:  Written  comments  must  be 
received  by  the  Office  of  the'  Secretary 
not  later  than  June  16, 1997. 

ADDRESSES:  Written  comments  should 
be  captioned  “All-Terrain  Vehicle 
Exposure  Survey”  and  mailed  to  the 
Office  of  the  Sectary,  Consumer 
Product  Safety  Commission, 

Washington,  D.C.  20207,  or  delivered  to 
that  office,  room  502, 4330  East-West  , 
Highway,  Bethesda,  Maryland.  Written 
comments  may  also  be  sent  to  the  Office 
of  the  Secretary  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
collection  of  information,  or  to  obtain  a 
copy  of  the  questionnaire  to  be  used  for 
this  collection  of  information,  call  or 
write  Gregory  B.  Rodgers,  Ph.D., 
Directorate  for  Economic  Analysis, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  (301)  504- 
0962,  Ext.  1330. 

SUPPLEMENTARY  INFORMATION: 

A.  BACKGROUND 

In  the  niid-1980s.  the  Commission 
learned  of  a  rapidly  growing  number  of 
deaths  and  injuries — particularly  to 
children  under  16  years  old — ^involving 
ATVs.  ATV  sales  had  increased 
dramatically  during  that  time,  including 
more  than  a  tripling  of  sales  between 
1980  and  1985.  Most  of  the  ATVs 
produced  during  that  period  were  three¬ 
wheeled  vehicles. 

After  studying  ATVs,  the  Commission 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (“ANPR”)  in  May  1985  (50 
FR  23139).  In  December  1987,  the 
Department  of  Justice,  at  the 
Commission’s  request,  filed  a  lawsuit  in 
federal  district  court  under  section  12  of 
the  Consumer  Product  Safety  Act 
against  five  major  distributors  of  ATVs. 
[United  States  v.  American  Honda 
Motor  Co.,  et  al.,  Qv.  No.  87-3525 
(D.D.C,  filed  Dec.  30, 1987).)  The 
lawsuit,  filed  simultaneously  with  a 
Preliminary  Consent  Decree,  sought  a 


declaration  by  the  court  that  ATVs 
constituted  an  “imminent  hazard”  and 
requested  certain  remedial  relief.  The 
matter  was  settled  with  the  court’s 
approval  of  a  Final  Consent  Decree  on 
April  28, 1988,  and  the  Commission 
subsequently  withdrew  the  ANPR  (56 
FR  47166). 

The  Consent  Decree  has  been 
successful  in  a  number  of  areas, 
including  stopping  the  sale  of  three- 
wheel  ATVs  and  requiring  dealer 
compliance  with  rider  age  requirements 
at  the  point  of  sale.  However,  the  overall 
success  of  this  and  other  Commission 
actions  is  ultimately  determined  by 
their  impact  on  consumer  safety.  While 
injuries  and  deaths  associated  with 
ATVs  declined  in  the  late  1980s,  the 
annual  figures  have  plateaued  since 
then. 

The  Conunission’s  most  recent  data 
show  that,  after  gradually  declining 
finm  an  estimate  347  deaths  in  1986, 
the  ntunber  of  deaths  associated  with 
ATVs  has  stabilized  at  an  average  of 
roughly  240  annually  fiom  1990  to 
1994.  The  risk  of  death  per  10,000  four- 
wheeled  ATVs  in  use  h^  remained 
relatively  constant  at  roughly  .8  since 
1991,  after  gradually  dropping  to  that 
level  finm  a  previous  hi^  of  1.5  in 
1985. 

The  estimated  number  of  injuries  has 
shown  a  similar  trend.  After  gradually 
declining  firom  an  estimated  108,000 
injuries  in  1986,  the  number  of  injuries 
h^  stabilized  at  an  average  of  about 
62,000  from  1990  to  1995. 
Approximately  40%  of  all  deaths  and 
injuries  occur  to  children  imder  16. 

The  Consent  Decree  expires  in  April 
1998.  Therefore,  the  Commission  must 
decide  what,  if  any,  action  should  be 
taken  to  address  the  deaths  and  injuries 
associated  with  ATVs  after  that  date. 

An  ATV  exposure  survey  would 
provide  information  on  the 
characteristics  and  use  patterns  of  the 
general  population  of  ATV  riders,  and 
the  ATVs  they  use.  This  information 
would  be  compared  to  earlier  ATV 
exposure  surveys  conducted  in  1986 
and  1989  to  evduate  changes  over  the 
last  decade.  Additionally,  in 
combination  with  a  plarmed  injury 
survey,  the  exposure  survey  would 
provide  information  to  quantify  ATV 
risk  patterns. 

B.  Estimated  Burden 

The  exposure  survey  would  be 
conducted  by  a  contractor  by  either  a 
mail  panel  methodology  or  a  probability 
sample  using  random-digit-dialing 
(“RDD”)  methods.  A  mail  panel  would 
permit  the  Commission  to  obtain  a 
sample  size  of  approximately  1,000 
completed  interviews  with  ATV  users.  If 
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RDD  methods  were  used,  the  sample 
size  objective  would  be  500  completed 
interviews  instead  of  1,000  because  of 
the  small  percentage  of  households  that 
have  ATVs  (only  two  to  three  percent  of 
households).  This  smaller  sample  for 
the  RDD  method  would  be  done  to  keep 
the  cost  of  the  survey  to  a  reasonable 
level  and  still  provide  reliable  statistical 
results. 

Thus,  the  Commission  staff  estimates 
that  the  number  of  interviews  would 
range  from  about  500  (RDD)  to  1,000 
(mail  panel).  The  length  of  each 
interview  would  be  approximately  20 
minutes.  Therefore,  the  total  burden 
hours  for  respondents  would  be  about 
165  hours  (500  x  .33  hrs.)  for  the  RDD 
survey  or  about  330  hours  (1000  x  .33 
hrs.)  for  the  mail  panel. 

The  Commission  staff  estimates  the 
costs  of  the  time  to  respond  to  this 
collection  of  information  at  $12  an  hoiir. 
This  is  the  average  hourly  wage  for  all 
private  industry  workers  reported  by  the 
U.S.  Bureau  of  the  Census  in  the  1996 
edition  of  the  Statistical  Abstract  of  the 
United  States.  At  this  valuation,  the 
estimated  cost  of  this  survey  to  the 
public  would  be  about  $1,980  (165 
hours  X  $12/hour)  to  $3,960  (330  hours 
X  $1 2/hour). 

The  Commission  staff  estimates  that 
this  collection  of  information  would 
require  approximately  18  weeks  of 
professional  staff  time.  That  estimate 
includes  five  weeks  to  negotiate 
contracts,  and  to  prepare  questionnaires, 
interviewer  guidelines,  and  other 
instruments  and  instructions  used  to 
collect  the  information.  After  the 
information  collection,  an  additional  13 
weeks  would  be  required  to  edit  and 
analyze  the  data  and  write  the  reports. 
Based  on  the  average  professional  level, 
the  18  weeks  of  staff  time  would  be 
valued  at  approximately  $30,000. 

C  Requests  Car  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  survey.  The 
Commission  specifically  solicits 
information  about  the  hourly  burden 
and  monetary  costs  imposed  by  this 
collection  of  information.  The 
Commission  also  seeks  information 
relevant  to  the  following  topics: 

•  Whether  the  exposure  survey  descrihed 
above  is  necessary  for  the  proper 
performance  of  the  Commission’s  functions; 

•  Whether  the  information  woidd  have 
practical  utility  for  the  Commission; 

•  Whether  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected  could  be 
enhanced;  and 

•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be  minimized 
by  use  of  automated,  electronic  or  other 


technological  collection  techniques,  or  other 
forms  of  information  technology. 

Dated:  April  10, 1997. 

Sadye  E.  Drum, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  97-9696  Filed  4-14-97;  8:45  am] 
BHJLMQ  CODE  63S6-01-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

agency:  Deputy  Chief  of  Staff, 

Personnel;  Human  Resources 
Development  Division  (HQ  USAF/ 
DPCH). 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Human 
Resources  Development  Division 
announces  the  proposed  revision  to  AF 
Form  2800,  Family  Support  Center 
Individual/Family  Data  Card;  Family 
Support  Center  Interview  and  Follow 
Up  .Summary,  AF  Form  2801;  Family 
Support  Center  Volrmteer  Data  and 
Service  Record,  AF  Form  2805. 
Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  Jime  16, 1997. 
ADDRESSES:  Written  conunent  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
HQ  USAF/DPCH,  1040  Air  Force 
Pentagon — 5C238,  Washington,  DC 
20330-1040,  ATTN:  Lt  Col  David 
Wolpert. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
revised  data  collection  instrument, 
please  write  to  the  above  address,  or  call 
(703)  697-4720. 

Title  and  Associated  Form:  Family 
Support  Center  Individual/Family  Data 
CaM,  AF  Form  2800;  Family  Support 
Center  Interview  and  Follow  Up 
Summary,  AF  Form  2801;  Family 
Support  Center  Volunteer  Data  and 


Service  Record,  AF  Form  2805  (OMB 
No.  0701-0070). 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  demographic  data  about 
individuals  and  family  members  who 
utilize  the  services  offered  by  the 
Family  Support  Center.  It  also  is  a 
mechanism  for  tracking  the  services 
provided  so  we  can  keep  a  history  of 
services  provided  as  well  as  gathering 
data  about  the  services  provided.  It  also 
maintains  the  demographic  data  on 
volimteers  and  traclu  their  volunteer 
efforts. 

Affected  Public:  All  those  eligible  for 
services  provided  by  Family  Support 
Centers  (all  Department  of  Defense 
personnel  and  their  families)  cmd  those 
who  volimteer  in  the  Family  Support 
Center. 

Annual  Burden  Hours:  1000. 

Number  of  Respondents:  10,000. 
Responses  Per  Respondent:  3. 

Average  Burden  Per  Response:  5 
Minutes. 

Frequency:  Once. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  could  be  all  those 
eligible  for  services,  i.e.,  all  Department 
of  Defense  personnel  and  their  families. 
The  completed  form  is  used  to  gather 
demographic  data  on  those  who  iise 
Family  Support  Centers,  track  what 
programs  or  services  they  use  and  how 
often.  The  data  elements  in  this  form  are 
the  basis  for  quarterly  data  gathering 
that  is  forwarded  through  Major 
Commands  to  the  Air  Staff.  This  form  is 
essential  for  record  keeping  and  data 
gathering. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-9597  Filed  4-14-97;  8:45  am] 
BIUJNQ  CODE  3ei0-01-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  to  Prepare  a  Supplemental 
Environmental  Impact  Statement 
(SEIS)  In  Conjunction  with  Proposed 
Changes  In  Operation  of  Chicago  Area 
Confined  Disposal  Facility  at  Chicago, 
Cook  County,  Illinois 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Project  involves  changes 
in  the  operation  of  a  confined  dispo^ 
facility  (CDF)  built  in  1984  to  hold 
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contaminated  sediment  dredged  from 
the  Chicago  River,  Chicago  Harbor,  and 
Calumet  River  and  Harbor.  The  CDF  was 
discussed  in  a  Final  Environmental 
Impact  Statement  released  in  May  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Keith  Ryder,  312/353-6400  ext. 

2020;  U.S.  Army  Corps  of  Engineers, 
Chicago  District;  111  North  Canal  Street; 
Chicago,  Illinois  60606-7206. 
SUPPLEMENTARY  INFORMATION:  1.  The 
Supplement  Environmental  Impact 
Statement  will  document  deviations  (in 
construction  and  operation)  from  the 
project  as  it  was  discussed  in  the  1982 
impact  statement;  proposed 
improvements  to  the  project’s  operating 
plan  (regarding  water  quality 
monitoring,  vegetation  control, 
sediment  management,  and  endangered 
species);  and  interagency  coordination 
during  1984—1996. 

2.  The  SEIS  is  expected  to  be  available 
to  the  public  in  June  1997. 

Dated;  March  26, 1997. 

Roger  A.  Gerber, 

Lieutenant  Colonel,  U.S.  Army,  District 
Engineer. 

(FR  Doc.  97-9652  Filed  4-14-97;  8:45  am] 
BILLING  CODE  3710-NN-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Revised  Final 
Supplement  to  the  Environmental 
Imp^  Statement  (DSEIS)  for  the  St 
Johns  Bayou  and  New  Madrid 
Roodway  Project,  East  Prairie  Phase 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 

ACTION:  Notice  of  intent 

SUMMARY:  The  purpose  of  this 
reevaluation  is  to  develop  a  plan  that 
provides  flood  control  in  the  St  Johns 
Bayou  and  New  Madrid  Floodway 
Basins,  Missouri.  This  project  was 
authorized  for  construction  by  the  Water 
Resources  Development  Act  of  1986 
(P.L.  99-662),  Section  401(a).  The 
authorized  project  is  based  on  the 
Report  of  the  Chief  of  Engineers,  dated 
January  4, 1983,  which  is  part  of  the 
Phase  I  General  Design  Memorandum 
(GDM)  documents  prepared  in  response 
to  Section  101(a)  of  the  Water  Resources 
Development  Act  of  1976  (P.L.  94-587). 
The  Phase  n  GDM  is  based  on  the  Phase 
I  GDM  project  recommendations,  and  it 
was  prepared  imder  the  Chiefs 
authority  for  continuing  planning  and 
engineering  studies  on  a  viable  project 
wMle  awaiting  project  authorization. 


Revisions  were  made  in  the  Phase  n 
GDM  to  indicate  the  non-Federal  cost 
sharing  requirements  reflected  in  the 
authorizing  Act  PL  99-662.  The  original 
EIS  was  filed  with  the  Coimcil  of 
Environmental  Quality  in  1976,  and  the 
supplement  was  filed  in  1981.  The 
purpose  of  this  DSEIS  is  to  revise  and 
supplement  previous  enviromnental 
documentation.  The  recent  designation 
of  East  Prairie,  Missouri,  as  an 
Enterprise  Community  by  the  President 
has  provided  the  momentum  to  move 
the  East  Prairie  Phase  of  the  overall 
project  toward  implementation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eddie  Belk,  telephone  (901)  544- 
3798,  CELMM-DD-PM,  167  North  Main 
Street  B-202,  Memphis,  TN  38103— 
1894.  Questions  regarding  the  DSEIS 
may  be  directed  to  Mr.  John  Rumancik, 
telephone  (901)  544-3975,  CELMM-PD- 
R. 

SUPPLEMENTARY  INFCMMATION: 

1.  Proposed  Action 

The  St  Johns  Bayou  Basin  and  New 
Madrid  Floodway  are  located  in 
southeast  Missouri  and  include  all  or 
portions  of  New  Madrid,  Scott  and 
Mississippi  Coimties.  The  basis  are 
adjacent  to  the  Mississippi  River, 
extending  from  the  vicinity  of 
Commerce,  Missouri,  to  New  Madrid, 
Missouri.  The  recommended  plan  of 
improvement  for  the  East  Prairie  Phase 
work,  which  this  DSEIS  will  address, 
includes  about  28  miles  of  channel 
modification,  a  1,000  cfe  pmnping 
station  for  the  St.  Johns  Bayou  area,  a 
1,500  cfe  pumping  station  for  the  New 
Madrid  Floodway  area,  and  a  1,500  foot 
closure  levee  at  the  southern  end  of  the 
New  Madrid  Floodway. 

2.  Alternatives 

Alternatives  were  evaluated  in  the 
previous  EIS.  The  purpose  of  this  DSEIS 
is  to  evaluate  and  provide  updated 
documentation  and  coordination  for  the 
selected  plan  for  flood  control  and 
compare  it  to  the  No  Action  alternative. 

3.  Sraping  Process 

An  intensive  public  involvement 
program  has  been  set  up  to  (1)  Solicit 
input  frum  individuals  and  interested 
parties  so  that  problems,  needs,  and 
opportunities  within  the  project  area 
can  be  properly  identified  and 
addressed  and  (2)  provide  status 
updates  to  concerned  organizations  and 
the  public.  Meetings  wi^  the  local 
sponsor,  public  coordination  meetings, 
interagency  environmental  meetings, 
and  public  project  briefings/ 
presentations  have  been  conducted.  A 
public  scoping  meeting  will  be 
scheduled  for  May  1997,  and 


interagency  environmental  meetings 
will  continue  to  be  held  as  needed. 
Significant  issues  being  analyzed 
include  potential  project  impacts 
(negative  and  positive)  to  fisheries, 
water  quality,  wetlands,  waterfowl, 
endangered  species,  and  cultural 
resources.  It  is  anticipated  that  the 
DSEIS  will  be  available  for  public 
review  early  1998.  A  public  meeting 
will  be  held  during  the  review  period  to 
receive  comments  and  address 
questions  concerning  the  DSEIS. 

Dated:  April  4, 1997. 

Gregory  G.  Bean, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
[FR  Doc.  97-9653  Filed  4-14-97;  8:45  am] 
BHJJNQ  CODE  SMO-KS-M 


DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
RarKtoiph-Sheppard  Act 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act 

SUMMARY:  Notice  is  hereby  given  that  on 
November  20, 1996,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Chester  Smalley  v.  New  York  State 
Commission  for  the  Blind  and  Visually 
Handicapped  (Docket  No.  R-S/95-7). 
This  panel  was  convened  by  the  U.  S. 
Department  of  Education  pursuant  to  20 
U.S.C.  107d-l(a),  upon  receipt  of  a 
complaint  filed  by  petitioner,  Chester 
Smalley. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3230,  Mary  E.  Switzer 
Building,  Washington  D.C  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  in  the  Federal  Register  a 
synopsis  of  each  arbitration  panel 
decision  affecting  the  administration  of 
vending  fecilities  on  Federal  and  other 
property. 

Background 

Mr.  Chester  Smalley,  complainant, 
has  operated  a  vending  fecility  at  the 
Roswell  Park  Cancer  Institute,  Buffalo, 
New  York,  from  January  1981  to  the 
present.  Until  Septembw  1993, 
complainant’s  vending  fecility  operation 
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at  the  hospital  consisted  of  a  dry  stand 
in  the  main  building  and  approximately 
24  satellite  vending  machines  located  in 
other  buildings  throughout  the  hospital 
complex. 

The  machines  were  provided  by  a 
commercial  vending  company,  and  Mr. 
Smalley  restocked  some  of  the  machines 
and  received  a  monthly  commission.  In 
June  1993,  the  hospital  undertook  an 
extensive  construction  and  renovation 
program  resulting  in  the  hospital 
administration  requesting  additional 
vending  machines  from  the  New  York 
Commission  for  the  Blind  and  Visually 
Handicapped,  the  State  licensing  agency 
(SLA).  The  SLA  provided  those 
machines  at  a  new  leased  building 
located  at  Main  and  Virginia  Streets. 
Previously  when  additional  machines 
were  provided,  Mr.  Smalley  received 
commissions  from  the  vending 
machines.  However,  with  respect  to  the 
machines  at  the  new  leased  building, 

Mr.  Smalley  did  not  receive 
commissions. 

In  September  1993,  the  Tower 
Building,  which  previously  housed 
vending  machines  operated  by  the 
compl^nant,  was  demolished. 
Complainant  alleged  that  he  lost  income 
from  those  machines. 

In  October  1993,  vending  machines 
were  placed  in  the  new  leased  building 
at  Main  and  Virginia  Streets.  At  that 
time,  the  SLA  determined  that  the 
income  from  those  machines  would 
accrue  directly  to  the  SLA.  The  SLA 
determined  that  the  new  leased  building 
was  geographically  separate  from  Mr. 
Smalley’s  vending  facility. 

Consequently,  Mr.  Smalley  would  not 
be  receiving  the  commissions  from  the 
machines  since,  in  the  opinion  of  the 
SLA,  the  machines  in  the  new  leased 
building  were  not  in  direct  competition 
with  his  operation. 

The  complainant  objected  to  this  new 
arrangement.  He  made  inquiries  to  the 
SLA  regarding  the  matter  and  received 
a  written  explanation  from  the  SLA  on 
February  3. 1994,  concerning  the 
placement  of  the  new  machines  at  the 
leased  building  and  the  reassignment  of 
the  commissions.  Mr.  Smalley  requested 
and  received  an  administrative  review 
of  the  matter.  The  SLA,  in  a  decision 
dated  April  29, 1994,  affirmed  its  earlier 
determination.  Subsequently, 
complainant  requested  and  received  a 
State  fair  hearing  on  June  30, 1994.  By 
decision  render^  August  4, 1994,  the 
New  York  Department  of  Social  Services 
upheld  the  Commission  for  the  Blind 
and  Visually  Handicapped  decision 
concerning  the  allocation  of  the  vending 
machine  income.  Mr.  Smalley  requested 
the  Secretary  of  Education  to  convene  a 
Federal  arbitration  panel  to  hear  this 


grievance.  An  arbitration  hearing  was 
held  on  August  13, 1996. 

Arbitration  Panel  Decision 

The  issue  heard  by  the  arbitration 
panel  as  stipulated  by  the  parties  was  as 
follows:  Whether  the  determination  of 
the  New  York  State  Department  of 
Social  Services  confin:^g  the  action  of 
the  Commission  for  the  Blind  and 
Visually  Handicapped  with  respect  to 
the  allocation  of  vending  machine 
income  at  lecised  property  on  Main  and 
Virginia  Streets  was  arbitrary, 
capricious,  or  unlawful;  and  if  so,  what 
should  the  remer^  be? 

The  majority  of  the  panel  ruled  that 
the  scope  of  Qiester  Smalley’s  vending 
operation  on  the  Roswell  Park  property 
was  defined  in  the  license  granted  to 
him  by  the  SLA  in  1986.  The 
complainant’s  vending  facility  at  that 
time  included  the  newsstand  and 
vending  machines  in  five  “free 
standing’’  buildings.  The  panel  noted 
that  these  properties  continue  to  be 
within  the  scope  of  Mr.  Smalley’s 
facility  and  will  also  continue  when  the 
construction  project  has  been  completed 
and  personnel  returned  from  the  leased 
property  at  Main  and  Virginia  Streets  to 
the  Roswell  Park  complex. 

The  panel  further  ruled  that  the  SLA 
erred  in  its  interpretation  of  Federal 
regulations  in  34  CFR  395.1(f)  and  (h) 
and  395.32  regarding  the  definition  of 
“individual  location,  installation  or 
facility’’  and  the  definition  of  “direct 
competition.’’  Specifically,  the  panel 
ruled  that  the  SLA’s  interpretation  of 
these  definitions  to  determine  that  the 
leased  space  at  Main  and  Virginia 
Streets  was  a  separate  individual 
location  or  facility  and  that  the 
commissions  from  the  vending 
machines  should  accrue  to  the  SLA  was 
arbitrary. 

The  panel  stated  that  under  the 
Federal  regulations,  in  order  for  the 
revenues  from  the  vending  machines  at 
the  leased  building  to  accrue  to  the  SLA, 
the  SLA  would  have  to  show  that  there 
was  no  blind  vendor  on  that  property. 
The  panel  ruled  that  Chester  Smalley’s 
original  and  longstanding  license 
included  the  ouUying  buildings  on 
Roswell  Park  property.  Therefore,  the 
panel  found  that  the  determination  of 
the  New  York  State  Department  of 
Social  Services  confirming  the  action  of 
the  SLA  to  allocate  the  vending  machine 
income  from  the  leased  property  at 
Main  and  Virginia  Streets  to  the  SLA 
was  arbitrary. 

Based  upon  the  foregoing,  the  panel 
reversed  the  decision  of  the  New  York 
State  Department  of  Social  Services. 

Additionally,  the  majority  of  the 
panel  ordered  the  SLA  to  make 


complainant  whole  for  the  vending 
machine  commissions  from  the  leased 
site  during  the  period  of  October  1, 

1993,  to  the  date  of  the  decision  and 
prospectively.  The  panel  also  directed 
the  SLA  to  pay  complainant  the  cost  of 
bringing  this  action  and  attorney’s  fees. 
One  panel  member  dissented. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  of  the  Department  of 
Education. 

Dated:  April  9, 1997. 

Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  97-9650  Filed  4-14-97;  8:45  am] 
BtLLMG  CODE  4000-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP-e7-319-00(q 

ANR  Pipeline  Company;  Notice  of 
Application 

April  9, 1997. 

Take  notice  that  on  March  31, 1997, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP97-319- 
000  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  a  total  of 
approximately  73  miles  of  mainline 
looping  and  additional  compression,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  states  that  the  proposed  facilities 
are  designed  to  increase  its  transmission 
capacity  by  up  to  750,000  Mcf  per  day 
(Mcfd)  to  provide  additional  west  to  east 
transportation  service  on  its  mainline 
between  the  Chicago  area  and  western 
Ohio.  ANR  further  states  that  the 
proposed  expansion  is  a  companion  to, 
and  is  filed  concurrently  with,  the  new 
pipeline  system  being  proposed  by 
Independence  Pipeline  (Independence) 
in  Docket  No.  CP97-319-000  to  provide 
additional  new  capacity  to  the  eastern 
United  States  (from  western  Ohio  to 
central  Pennsylvania).  It  is  stated  that 
the  additional  capacity  being  proposed 
by  ANR  will  link  the  Independence 
project  with  the  recent  pipeline 
expansion  proposals  designed  to  bring 
new  pipeline  capacity  primarily  from 
Canadian  producing  regions  into  the 
Midwest. 

Specifically,  ANR  proposes  to 
construct  new  pipeline  looping  facilities 
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on  two  parts  of  its  Mainline  Area 
facilities  referred  to  as  the  “Michigan 
Leg  South”  and  the  “Tieline”.  AfW 
proposes  to  extend  its  42-inch  Michigan 
Leg  South  loopline  by  adding:  (1)  15.9 
miles  in  a  westerly  direction  from 
Milepost  820.2  near  Joliet,  Illinois;  (2) 

5.5  miles  between  Joliet,  Illinois  and  its 
St  John,  Indiana  compressor  station. 
Fuller,  on  its  Tieline,  ANR  proposes  to 
start  a  new  30-inch  loopline  which  will 
parallel  its  existing  22-inch  mainline 
and  24-inch  loopline  and  consist  of:  (1) 
16.0  miles  immediately  east  of  its 
Bridgman,  Michigan  compressor  station 
and  (2)  14.1  immediately  west  of  its 
Defiance,  Ohio  compressor  station. 

In  addition  to  these  loopline  facilities, 
ANR  states  that  the  proposed  project 
requires:  (1)  The  edition  of  15,000 
nominal  horsepower  at  its  Bridgman 
compressor  station  located  in  Berrien 
County,  Michigan;  (2)  the  modification 
of  station  yard  piping  at  its  Lagrange 
compressor  station;  (3)  and  the  edition 
of  aftercooling  at  its  Defiance 
compressor  station. 

A^  requests  a  predetermination  that 
the  cost  of  these  new  facilities  will  be 
treated  on  a  rolled-in  basis  in  ANR’s 
next  rate  case. 

ANR  is  conducting  an  open  season 
from  April  2, 1997  through  May  30, 

1997.  ANR  intends  to  mdrn  the 
proposed  expansion  capacity  available 
on  a  non-dis(Timinatory  basis  to  any 
shipjMr  that  has  executed  a 
transportation  service  agreement  with 
ANR. 

ANR  estimates  a  construction  cost  of 
approximately  $124.8  million,  which  it 
will  finance  ^m  internally  generated 
funds.  ANR  plans  to  commence 
construction  of  the  project  by  June  1, 
1989,  in  order  to  meet  a  proposed 
November,  1989  in-service  ^te. 

ANR  has  submitted  a  draft  Request  for 
Proposal  (RFP)  for  the  subject  project 
and  the  companion  Independence 
project  in  Docket  No.  CP97-315-000  to 
hire  a  third-party  contractor  to  assist  in 
the  preparation  of  an  Environmental 
In^ct  Statement  (EIS). 

With  the  exception  of  the  RFP 
process,  which  may  proceed,  the 
Commission  staff  will  defer  all  other 
processing  of  ANR’s  application  until 
ANR  advises  the  Commission  of  the 
results  of  the  open  season  and 
demonstrates  contract  commitments  in 
support  of  the  project. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
30, 1997,  file  Mdth  the  Federal  Energy 
Regulatory  Conunission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 


of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Conunission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  approval  for  the 
proposed  application  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
LoisD.Cashell, 

Secretary. 

[FR  Doc.  97-9609  Filed  4-14-97;  8:45  am] 
sajJNQ  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Re^totory 
Commission 

Notice  of  Temporary  Suspension  of 
Minimum  Flow  and  Reservoir  Elevation 
Requirements 

April  9. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Temporary 
Suspension  of  Minimum  Flow  and 
Reservoir  Elevation  Requirements. 

b.  Project  No:  2466-017. 

c.  Dated  Filed:  March  26, 1997. 

d.  Applicant:  Appalachian  Power 
Company. 

e.  Name  of  Project:  Niagara 
Hydroelectric  Project 

/.  Location:  Roanoke  River,  Roanoke 
County,  Virginia. 

g.  Filed  P^uant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 


h.  Applicant  Contact:  Mr.  Frank 
Simms,  American  Electric  Power,  One 
Riverside  Plaza,  Colvunbus,  OH  43215, 
(614) 223-2918. 

i.  FERC  Contact:  Robert  J.  Fletcher, 
(202)  219-1206. 

;.  Comment  Date:  April  25, 1997. 

Jc.  Description  of  Proposed  Action: 
Appalachian  Power  Company,  licensee 
for  the  Niagara  Project,  requests 
approval  to  lower  ^e  reservoir  surface 
elevation  down  six  feet  from  its  normal 
operating  level  of  885  feet  NGVD  and  to 
suspend  its  8  cfs  minimum  flow.  The 
six-foot  drawdown  and  suspension  of 
the  8  cfs  minimum  flow  would  be  for 
the  duration  of  the  construction  period 
frum  July  1, 1997  through  December 
1997.  Construction  will  encompass 
spillway  stability  improvements  for  the 
rehabilitation  of  the  dam  and  spillway. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B^  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
lication. 

1.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

“RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS”,  “PROTEST”,  OR 
“MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  lo^  agencies  are  invited  to 
file  conunents  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
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presxuned  to  have  no  comments.  One 
copy  of  an  agency’s  comments  must  also 
be  sent  to  the  Applicant’s 
representatives. 

LoisaCashall. 

Secretaiy. 

(FR  Doc.  97-9612  Filed  4-14-97;  8:45  am] 
BiJJNQ  CODE  Sn7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  CP91-151-001] 

Arizona  Corporation  Commission,  et 
al.  V.  El  Paso  Natural  Qae  Company,  et 
al.;  Notice  of  TechnIcaVSettleinent 
Conference 

April  9. 1997. 

Take  notice  that  a  technical/ 
settlement  conference  will  be  convened 
in  the  above-captioned  docket  on  May  7, 
1997  at  10:00  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Conunission,  888  1st 
Street  NE.,  Washington,  DC  20426.  Any 
party,  as  defined  in  18  CFR  385.102(c), 
or  any  participant,  as  defined  in  18 
385.102(b),  is  invited  to  attend. 

Hie  purpose  of  the  conference  is  to 
ascertain  die  current  positions  of  the 
parties  with  respect  to  the  issues  in  the 
above-captioned  matters,  and  to  discuss 
the  sevffl^ility  of  the  civil  penalty 
portion  ef  the  proceeding  firam  the 
compliant  proceeding.  For  additional 
information,  contact  Stuart  Fischer  or 
Robert  Pease  at  (202)  208-1033. 
LoisD.Caslidl, 

Secntaiy. 

(FR  Doc.  97-9614  Filed  4-14-97;  8:45  am] 
aajJNQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OA97-261-000  and  ER97- 
1062-000] 

Atlantic  City  Electric  Company, 
Baltimore  Gas  and  Electric  Company, 
Delmarva  Power  A  Light  Company, 
Jersey  Central  Power  A  Light 
Comf^y,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Pennsylvania  Power  A  Light 
Company,  PECO  Energy  Company, 
Potomac  Electric  Power  Company  and 
Public  Service  Electric  and  Gas 
Company;  Notice  of  Rling 

April  9. 1997. 

Take  notice  that  on  April  1, 1997, 
Atlantic  Qty  Electric  Company, 


Baltimore  Gas  and  Electric  Company, 
Delmarva  Power  &  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company,  PECO 
Energy  Company,  Pennsylvania  Power  & 
Light  Company,  Potomac  Electric 
Company,  and  Public  Service  Electric 
and  Gas  Company  filed  the  Operating 
agreement  of  the  P)M  Interconnection, 
L.L.C.  to  replace  in  its  entirety  the 
amended  PJM  Intercoimection. 

In  addition,  PJM  Intefconnection, 
L.L.C  tendered  for  filing  on  April  4, 
1997,  Schedule  9.03  forms  stating  t^t 
Citizens  Lehman  Power  Sales,  Electric 
Qearinghouse,  Inc.,  North  American 
Energy  Conservation,  Inc.,  PanEnergy 
Trading  and  Market  Services,  L.L.C. 
USGen  Power  Services.  L.P.,  Virginia 
Electric  and  Power  Company  and  Vitol 
Gas  &  Electric  have  become  additional 
signatories  to  the  Pennsylvania-New 
Jersey-Maryland  Interconnection 
Agreement. 

Waiver  of  the  Commission’s  notice 
requirements  has  been  requested  to 
permit  an  effective  date  of  March  31, 
1997.  Copies  have  been  served  on  the 
regulatory  commissions  of  Delaware,  the 
District  of  Columbia,  Maryland,  New 
Jersey,  Pennsylvania  and  Virginia,  and 
on  the  parties  to  Docket  Nos.  OA97- 
261-000  and  ER97-1082-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  April  21, 
1997.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  served  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashall,  « 

Secretary. 

(FR  Doc.  97-9616  Filed  4-14-97;  8:45  am] 
BHJJNQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP97-315-800.  CP97-320- 
000,  and  CP97-321-000] 

Independence  Pipeline  Company; 
Notice  of  Application 

April  9, 1997. 

Take  notice  that  on  March  31, 1997, 
Independence  Pipeline  Company 
(Independence),  500  Renaissance 
Center,  Detroit,  Michigan  48243,  filed  in 
Docket  Nos.  CP97-315-000,  CP97-320- 
000,  and  CP97-321-000  an  application 
pursuant  to  Section  7(c)  of  the  Natdral 
Gas  Act  and  Parts  284  and  157  of  the 
Commission’s  regulations  for  a 
certificate  of  public  convenience  and 
necessity  to  construct,  own,  and  operate 
natural  gas  pipeline  facilities  subject  to 
the  jurisdiction  of  the  Commission,  to 
provide  open-access  firm  and 
interruptible  transportation  service 
through  such  facilities  and  to  engage  in 
certain  routine  activities,  all  as.more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Independence  states  that  it  is  a  new 
company  which  seeks  authorization  to 
construct  and  operate  a  new  large- 
diameter  interstate  pipeline  to  transport 
gas  from  western  Ohio  to  central 
Pennsylvania.  Independence  is  a 
partnership  whose  two  general  partners 
are  ANR  Independence  Pipeline 
Company  and  Transco  Independence 
Pipeline  Company,  affiliates  of  ANR 
Pipeline  Company  (ANR)  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  respectively.  It  is 
indicated  that  the  purpose  of  the  project 
is  to  provide  access  to  eastern  markets 
for  gas  supplies  from  Canada  and  the 
western  United  States  which  will  be 
transported  to  the  Chicago  area  via 
seve^  proposed  pipeline  projects.  It  is 
anticipated  that  transportation  fiom  the 
Chicago  area  to  western  terminus  of  the 
Independence  pipeline  will  be  provided 
on  ANR’s  system.  It  is  explained  that 
ANR  has  filed  a  companion  application 
in  Docket  No.  CP97-319-000  to  expand 
portions  of  its  existing  system  between 
Chicago  and  western  Ohio. 

In  Docket  No.  CP97-315-000, 
Independence  requests  authority  to 
construct  and  operate  approximately 
370  miles  of  36-inch  diameter  pipeline 
extending  from  an  interconnection  with 
ANR  near  Defiance,  Defiance  County, 
Ohio  to  an  interconnection  with 
Transco’s  Leidy  system  at  Leidy, 
Clinton  County,  Pennsylvania.  The 
project  will  also  include  two  30,000  HP 
compressor  stations  located  in  Defiance 
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County,  Ohio  and  Clarion  County, 
Pennsylvania.  Independence  states  it 
will  be  an  open  access  pipeline. 
Independence’s  facilities  are  designed  to 
provide  a  capacity  of  943,300  Mcf  per 
day  (Mcfd)  during  the  winter  season  and 
838,000  Mcfd  during  the  sununer 
season.  Independence  estimates  that  the 
project  will  cost  $629.6  million  and 
intends  to  use  project  financing  to  fund 
the  project. 

Independence  proposes  to  use  cost 
based  rates.  It  anticipates  an  underlying 
capital  structure  consisting  of  70 
percent  debt  and  30  percent  equity  and 
intends  to  use  the  straight  fixed  variable 
methodology  for  cost  classification, 
allocation,  and  rate  design. 

Independence  requests  a  preliminary 
determination  by  November  1, 1997, 
and  a  final  certificate  by  Jiily  1, 1998,  in 
order  to  meet  a  target  in-service  date  of 
November  1, 1999. 

Independence  is  conducting  an  open 
season  from  April  2. 1997  through  May 
30, 1997  to  solicit  market  interest  in  the 
project.  Independence  intends  to  make 
the  proposed  expansion  capacity 
available  on  a  non-discriminatory  basis 
to  any  shipper  that  has  executed  a 
transportation  service  agreement  with 
Independence. 

ANR  has  submitted  a  draft  Request  for 
Proposal  (RFP)  for  the  subject  project 
and  the  companion  ANR  expansion 
project  in  £)<^ket  No.  (3*97-319-000  to 
hire  a  third-party  contractor  to  assist 
staff  in  the  preparation  of  an 
Environmental  Impact  Statement  (EIS). 

With  the  exception  of  the  RFP 
process,  which  may  proceed,  the 
Ojmmission  staff  will  defer  all  other 
processing  of  Independence’s 
application  imtil  Independence  advises 
the  (Commission  of  the  results  of  the 
open  season  and  demonstrates  contract 
commitments  in  support  of  the  project. 

Any  person  desiring  to  be  he^  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 

30, 1997,  file  with  the  Federal  Energy 
Regulatory  (Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  (Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  (^s  Act  (18  (CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the  ■ 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  (Commission’s  Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdi^on  conferred  upon  the  Federal 
Energy' Regulatory  (Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  (Commission’s  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  approval  for  the 
proposed  application  is  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  (Commi&ion  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediire  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Independence  to  appear 
or  be'  represented  at  the  hearing. 

Lois  D.  (Cashell, 

Secretary. 

(FR  Doc.  97-9608  Filed  4-14-97;  8:45  am] 
BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 26-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Informal  Settlement 
Conference 

April  9, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday.  April 

16, 1997,  at  10:00  a.m.,  in  accordance 
with  the  procedural  schedule 
established  by  the  Presiding  Judge.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
dlommission,  888  First  Street.  NE., 
Washington,  DC. 

Any  party,  as  defined  by  18  C3TI 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
(Dommission  regulations.  See  18  O'k 
385.214. 

For  additional  information,  please 
contact  Paul  B.  Mohler  at  (202)  208- 
1240,  or  Carmen  Gastilo  at  (202)  208- 
2182. 

Lois  D.  (]ashell. 

Secretary. 

[FR  Doc.  97-9613  Filed  4-14-97;  8:45  am) 

BHJJNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1514-000 

New  York  Electric  &  Gas  Corporation; 
Notice  of  Rling 

April  9, 1997. 

Take  notice  that  on  March  26, 1997, 
the  New  York  Electric  &  Gas 
(Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  (Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  (Commission’s  Rules  of  Practice 
and  Procedure  (18  (CFR  385.211  and  18 
Ck'R  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  21, 1997.  Protests  will  be 
considered  by  the  (Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  (Copies 
of  this  filing  are  on  file  with  the 
(Commission  and  are  available  for  public 
inspection. 

Lois  D.  (Cashell, 

Secretory. 

[FR  Doc.  97-9615  Filed  4-14-97;  8:45  am) 
BNJJNQ  COOE  Srir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OA97-^1-000  and  ER97- 
1062-000] 

Pennsylvania-New  Jersey-Maryland 
Interconnection;  Notice  of  Technical 
Conference  and  Potential  Broadcast  of 
Technical  Conference 

April  9, 1997. 

As  previously  announced  in  the 
(Commission’s  order  issued  on  February 

28, 1997,  MidContinent  Area  Power 
Pool,  et  al..  78  FERC 1 61,203  (1997),  the 
(Commission  will  convene  a  technical 
conference  concerning  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  (PJM)  congestion 
pricing  proposals  filed  in  the  captioned 
proceedings.  The  technical  conference 
will  be  held  on  May  9, 1997,  at  the 
offices  of  the  Federal  Energy  Regulatory 
(Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  The  technical 
conference  will  commence  at  10:00  a.m. 
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and  will  be  open  to  all  interested 
persons. 

The  technical  conference  will  be 
divided  into  two  parts.  The  first  part 
will  consist  of  a  panel  focusing  on 
technical  aspects  of  the  congestion 
pricing  proposal  submitted  by  the 
Supporting  Companies  Group.  The  first 
panel  should  be  prepared  to  discuss, 
among  other  matters,  the  information 
filed  in  response  to  the  March  28, 1997, 
letter  from  the  Director,  Division  of 
Applications,  of  the  Office  of  Electric 
Power  Regulation,  and  the  details  of  the 
Energy  Accounting  Example  attached  to 
the  Supporting  Companies  Group 
DeoemMr  31, 1996,  compliance  filing. 

The  second  part  will  consist  of  a 
panel  addressing  conceptual  and  policy 
issues  pertaining  to  the  congestion 
pricing  proposals  of  both  the  Supporting 
Companies  (koup  and  PECO  Energy 
Company,  including:  (1)  whether  the 
proposals  provide  appropriate  price 
signals;  (2)  whether  the  prop>osals  will 
result  in  impermissible  “And”  pricing 
of  transmissiim  capacity;  (3)  whether 
the  Supporting  Companies  Group 
locatico^  energy  pricing  approach  will 
be  beneficial  absent  implementation  of 
market-based  pricing;  and  (4)  whether 
the  proposals  provide  appropriate 
incentives  to  expand  transmission 
capacity  in  order  to  relieve  transmission 
constraints. 

Persons  wishing  to  speak  at  the 
technical  conference  must  submit  a 
request  to  make  a  statement  in  Docket 
Nos.  OA97-261-000  and  ER97-1082- 
000.  The  request  should  clearly  specify 
the  name  of  the  person  desiring  to  spei^ 
and  the  party  or  parties  the  speaker 
represents.  The  request  must  also 
include  a  brief  synopsis  of  the  issue  or 
issues  the  speaker  wishes  to  address  as 
well  as  the  speaker’s  position  on  the 
issue  or  issues.  All  requests  must  be 
filed  writh  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426  on  or  before  April  18. 1997.  The 
Commission  will  issue  a  further  notice 
listing  the  speakers  and  panels  for  the 
technical  ctmference. 

In  addition,  all.interested  persons  are 
invited  to  submit  written  comments 
addressing  topics  discussed  at  the 
technical  conference.  (There  is  no  need 
to  reiterate  comments  that  already  have 
been  made  in  pleadings  filed  in  these 
dockets.)  Comments  must  be  received 
on  or  before  April  25, 1997.  The 
commMits  should  be  no  longer  than  25 
pages  in  length,  double  spaced,  on 
8''xll"  paper,  with  standard  margins. 
Parties  submitting  comments  must 
submit  fourteen  (14)  written  copies  of 
their  comments  and  also  must  sulunit 
two  copies  of  the  file  on  a  computer 


diskette,  one  in  WordPerfect  6.1  format, 
and  one  in  a  DOS  file  in  the  ASCII 
format  (with  1"  margins  and  10 
characters  per  inch).  The  two  computer 
files  should  be  labeled  (~.WP  and  - 
.ACS)  to  avoid  confusion.  Comments 
must  include  a  one  page  executive 
summary  and  must  be  filed  with  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426  and 
reference  Docket  Nos.  OA97-261-000 
and  ER97-1082-000.  All  written 
comments  will  be  placed  in  the 
Commission’s  public  files  and  will  be 
available  for  inspection  or  copying  in 
the  Commission’s  Public  Reference 
Room  during  normal  business  hoius. 

'The  Commission  also  will  make  all 
comments  publicly  available  on  its  EBB. 

Broadcast  ctf  Technical  Conference 

If  there  is  sufficient  interest,  the 
Capitol  Connection  will  broadcast  the 
tedmical  conference  on  May  9, 1997,  to 
interested  persons.  Persons  interested  in 
receiving  the  broadcast  for  a  fee  should 
contact  Shirley  Al-}arani  at  the  Capitol 
Connection  (703)  993-3100  no  later 
than  May  2, 1997. 

In  addition.  National  Narrowcast 
Networic’s  Hearings-On-the-Line  service 
covers  all  FERC  meetings  live  by 
telephone  so  that  anyone  can  listen  at 
their  desk,  from  their  homes,  or  from 
any  phone  without  special  equipment. 
Call  (202)  966-2211  for  details.  Billing 
is  based  on  time  on-line. 

FOR  FURTHER  MFORMATION  CONTACT: 

Grace  E.  Goodman,  Office  of  Electric 
Power  Regulation,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426, 
(202)  208-2296; 

David  E.  Mead,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  (202)  208- 
1024; 

Steven  M.  Kramer,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street, .NE., 
Washington.  DC  20426,  (202)  208- 
0647. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-9647  Filed  4-14-97;  8:45  am] 
aajjNQ  coot  tn7-«i-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-328-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

April  9, 1997. 

Take  notice  that  on  April  4, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP97-328-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  fur  a  certificate  of  public 
convenience  and.necessity  for 
authorization  to  construct  and  operate 
4.88  miles  of  36-inch  diameter  pipeline 
loop  on  its  Leidy  Line  beginning  at 
milepost  144.53  in  Lycoming  County 
and  ending  at  milepost  149.41  in 
Lycoming  Coirnty,  Pennsylvania,  in 
order  to  create  an  additional  35,000  Dth 
per  day  of  firm  transportation  capacity 
(Pocono  Expansion  Inject)  to  serve  the 
firm  market  requirements  of  PG  Energy, 
Inc.  and  Penn  Fuel  Gas,  Inc.,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

'Transco  notes  that  the  pipeline  loop 
proposed  herein  was  part  of  the  Leidy 
Line  loops  that  was  proposed  in 
Transco’s  SeaBoard  97  project,  in 
Docket  Nos.  CP96-545-000  and  CP96- 
545-001,  and  which  was  approved  but 
not  constructed  in  Transco’s  Steuben 
Storage  Project  in  Docket  No.  CP90- 
685-000.*  Transco  states  that, 
contemporaneously,  with  this  filing,  it 
is  filing  a  letter  wiffidrawing  its 
application  for  the  SeaBoard  97  project 
so  that  it  can  meet  the  firm  1997  market 
requirements  of  two  of  the  SeaBoard  97 
shippers  (PG  Energy,  Inc.  and  Penn  Fuel 
Gas,  Inc.)  by  proposing  to  construct  a 
portion  of  the  Leidy  Line  loops  ' 
proposed  in  SeaBoard  97  in  the  instant 
application. 

'Transco  states  that  these  shippers 
have  committed  to  firm  transportation 
service  for  contract  terms  of  up  to 
twenty  years  and  that  the  service  will  be 
provided  under  Rate  Schedule  FT  of 
Transco’s  FERC  Gas  Tariff,  Volume  No. 

1  and  Transco’s  blanket  certificate 
xmder  Part  284(G)  of  the  Commission’s 
regulations.  Transco  states  that  the 
proposed  rate  for  the  firm  transportation 
service  will  be  a  separately  incremental 
monthly  reservation  rate  of  $4.8502. 
Transco  states  that  the  proposed  rate  is 
based  on  a  straight-fixed  variable  rate 


'Transcontinental  Gas  Pipe  Line  Corporation,  52 
FERC  1 61,287  (1990);  reh’g,  53  FERC  1 61,102 
(1990). 
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design  methodology  and  an  incremental 
cost  of  service.  Transco  states  that  it 
specifically  reserves  the  right  to  file  for 
approval  of  rolled-in  rates  for  the 
Pocono  Expansion  Project  in  a  future 
Section  4  rate  proceeding  and  to 
demonstrate  in  such  proceeding  the 
significant  system  benefits  resulting 
firom  this  project. 

Transco  states  that  the  proposed 
facilities  will  cost  an  estimated  $9.8 
million,  as  detailed  in  E^diibit  K  of  the 
application.  Transco  states  that  the 
construction  and  operation  of  the 
proposed  loop  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  health  or  on  the  environment.  In 
order  to  meet  the  firm  1997  market 
requirements  of  the  two  Pocono 
Expansion  Project  shippers,  Transco 
requests  that  the  Commission  grant  all 
necessary  final  authorizations  by  July  1, 
1997.  It  is  stated  that  this  schedule  will 
enable  Transco  to  meet  the  in-service 
date  of  November  1, 1997,  requested  by 
the  shippers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
30, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CAR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
field  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


imnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-9610  Filed  4-14-97;  8:45  am] 
BILUNQ  cooe  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  1984-056  and  11162-002] 

Wisconsin  River  Power  Co.  and 
Wisconsin  Power  &  Light  Co.;  Notice 
Granting  Extension  of  Time 

April  9, 1997. 

On  December  31, 1996,  the  Notices  of 
Application  Ready  for  Environmental 
Analysis  (NREA)  for  the  Petenwell/ 
Castle  Rock  and  the  Prairie  du  Sac 
Projerts  (Nos.  1984-056  and  11162-002) 
were  issued  in  the  Federal  Register  (62 
FR  990  and  992,  January  7, 1997).  The 
NREA  solicited  all  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions 
concerning  these  two  projects  be  filed 
with  the  Commission  by  February  28, 
1997.  All  reply  comments  were  to  be 
filed  with  the  Commission  by  April  14, 
1997. 

In  a  letter  to  the  Commission  dated 
February  14, 1997,  the  Wisconsin 
Depculment  of  Natural  Resources  (DNR) 
requested  an  extension  of  time  to 
comment  on  the  NREA  for  the  Prairie  du 
Sac  Project.  By  letter  dated  February  27, 
1997,  the  request  was  granted,  and  the 
comment  period  for  the  two  license 
applications  was  extended  to  March  31, 
1997. 

The  date  to  file  reply  comments  with 
the  Commission  is  extended  rmtil  May 
15, 1997. 

If  you  have  any  questions  about  this 
matter,  please  contact  Frank  Karwoski  at 
(202)  219-2782. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-9611  Filed  4-14-97;  8:45  am] 
BH.uNa  cooe  ctit-oi-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER97-2239-000,  et  al.] 

Kentucky  Utiiities  Company,  et  al.; 
Electric  Rate  and  Corporate  Reguliation 
Fiiings 

April  9, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Kentucky  Utilities  Company 
[Docket  No.  ER97-2239-0001 

Take  notice  that  on  March  24, 1997, 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  executed  service 
agreements  tmder  KU’s  Transmission 
^rvices  Tariff  with  ENRCM'I  Power 
Marketing  and  with  Noram  Energy 
Services. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cinergy  Services,  Inc. 

[Docket  Nos.  ER97-1675-000.  ER97-1974- 
000,  ER97-2020-000,  ER97-203 1-000,  and 
ER97-2065-0001 

Take  notice  that  on  March  18, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
dockets. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Ctunpany 
[Docket  No.  ER97-2264-000] 

Take  notice  that  on  March  31, 1997, 
Illinois  Power  Company  (IP),  500  South 
27th  Street,  Decatur,  Illinois  62526, 
tendered  for  filing  a  summary  of  its 
activity  for  the  fourth  quarter  of  1996, 
under  its  Market  Based  Power  Sales 
Tariff,  FERC  Electric  Tariff,  Original 
Voltune  No.  7. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Dajrion  Power  and  Light 
Company 

[Docket  No.  ER97-2265-000] 

Take  notice  that  on  March  26. 1997, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  a  service  agreement 
and  supplement  to  the  service 
agreement  establishing  AIG  Trading 
Corporation  as  a  customer  under  the 
terms  of  Dayton’s  Market-Based  Sales 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreement.  Accordingly,  Dayton 
requests  waiver  of  the  Commission’s 
notice  requirements.  Copies  of  the  filing 
were  served  upon  AIG  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  April  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  &  Light  Company 
[Docket  No.  ER97-2266-000] 

Take  notice  that  on  March  26, 1997, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  diree  proposed 
Exhibit  As  to  the  Aggregate  Billing 
Partial  Requirements  Service  Agreement 
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Between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
Cooperative,  Inc.  (ABPRSA). 

FPL  requests  that  of  the  three  Exhibit 
As  being  filed,  one  of  the  proposed 
Exhibit  As  be  permitted  to  bea)me 
effective  on  March  26, 1997,  another  on 
March  27, 1997  and  the  last  on 
September  9, 1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission’s  Regulations. 

Continent  date.*  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Public  Service  Company  of  Colorado 
(Docket  No.  ER97-2267-000  of  Colorado] 

Take  notice  that  on  March  26, 1997, 
Public  Service  Company  of  Colorado 
(Public  Service),  tender^  for  filing  a 
Service  Agreement  for  Non-Firm 
Transmission  Service  between  Public 
Service  and  MP  Energy,  Inc.  Public 
Service  states  that  the  purp>ose  of  this 
filing  is  to  provide  Non-Firm 
Transmission  Service  in  accordance 
with  its  Open  Access  Transmission 
Service  Tariff.  Public  Service  requests 
this  Service  Agreement  be  made 
effective  on  March  17, 1997. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  Colorado 
(Docket  No.  ER97-2268-000] 

Take  notice  that  on  March  26, 1997, 
Public  Service  Company  of  Colorado 
(Public  Service),  tender^  for  filing  a 
Service  Agreement  for  Non-Firm 
Transmission  Service  between  Public 
Service  and  Electric  Clearinghouse,  Inc. 
Public  Service  states  that  the  purpose  of 
this  filing  is  to  provide  Non-Firm 
Transmission  ^rvice  in  accordance 
with  its  Open  Access  Transmission 
Service  Tariff.  Public  Service  requests 
this  Service  Agreement  be  made 
effective  on  February  28, 1997. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PECO  Energy  Company 
(Docket  No.  ER97-2269-000] 

Take  notice  that  on  March  26, 1997, 
PECO  Energy  Company  (PECO),  filed  an 
executed  Service  Agreement  dated 
Februa^  26, 1997,  with  Utilities 
Commission,  City  of  New  Smyrna  Beach 
(NEW  SMYRNA)  under  PECO’s  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  replaces 
an  imexecuted  Service  Agreement 
accepted  for  filing  in  Docket  No.  ER97- 
31&-000. 


PECO  requests  an  effective  date  of 
January  1, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NEW  SMYRNA 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Blackstone  Valley  Electric  Company 
(Docket  No.  ER97-2270-000] 

Take  notice  that  on  March  26, 1997, 
Blackstone  Valley  Electric  Company 
(Blackstone)  tendered  for  filing  (1)  an 
agreement  dated  October  16, 1996 
between  Blackstone  and  Narragansett 
Electric  Company  (Narragansett)  and  (2) 
a  notice  of  cancellation  of  Blackstone’s 
Rate  Schedule  FERC  No.  25  for  support 
of  Blackstone’s  Riverside  Substation  and 
822  Line.  The  October  16, 1996, 
agreement  modifies  Rate  Schedule  FERC 
No.  25  as  well  as  provides  Blackstone’s 
notice  of  termination  effective 
November  1, 1998. 

Blackstone  requests  waiver  of  the 
prior  notice  requirement  to  permit  the 
October  16, 1996  agreement  to  become 
effective  on  October  16, 1996.  The 
agreement  does  not  affect  rates. 

Blackstone  also  requests  waiver  of  the 
notice  requirement  to  permit  the 
cancellation  to  become  effective 
November  1, 1998. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-2271-000] 

Take  notice  that  on  March  26, 1997, 
Southwestern  Public  Service  Company 
(Southwestern)  submitted  an  executed 
service  agreement  imder  its  open  access 
transmission  tariff  with  Union  Electric 
Company,  Inc.  The  service  agreement  is 
for  tunbrella  non-firm  point-to-point 
transmission  service. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duquesne  Light  Cmnpany 
(Docket  No.  ER97-2272-000] 

Take  notice  that  on  March  26, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  March  21, 
1997  with  Koch  Energy  Trading,  Inc. 
imder  DLC’s  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Koch  Energy  Trading,  Inc.  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  March  21, 1997  for 
the  Service  Agreement. 


Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-2273-000] 

Take  notice  that  on  March  26, 1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  USGen 
Power  Services,  L.P.  This  Transmission 
Service  Agreement  specifies  that  USGen 
Power  Services,  L.P.  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  NMPC’s  Open  Access 
Transmission  Tariff  as  filed  in  Docket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9, 1996,  will  allow 
NMPC  and  USGen  Power  Services,  L.P. 
to  enter  into  separately  scheduled 
transactions  imder  which  NMPC  will 
provide  transmission  service  for  USGen 
Power  Services,  L.P.  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
March  19, 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  USGen  Power 
Services,  L.P. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Carolina  Power  &  Light  Company 
(Docket  No.  ER97-2274-000] 

Take  notice  that  on  March  26, 1997, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point 
to  Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customers:  CMS 
Marketing,  Services  and  Trading 
Company;  and  WPS  Energy  Services, 

Inc.  and  a  Service  Agreement  for  Short- 
Term  Firm  Point  to  Point  Transmission 
Service  with  CMS  Marketing,  Services 
and  Trading  Company.  Service  to  each 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company’s 
Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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14.  Virginia  Electric  and  Power 
Cmnpany 

(Docket  No.  ER97-2275-0001 
Take  notice  that  on  March  26, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
unexecuted  Service  Agreement  between 
USGeh  Power  Services,  L.P.  and 
Virginia  Power,  dated  January  22, 1997, 
under  the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994,  as 
revised  on  December  31, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  USGen  Power  Services,  L.P. 
imder  the  rates,  terms  and  conditions  of 
the  Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff.  In  that  filing, 
Virginia  Power  also  submitted  a  refund 
report  for  revenues  associated  with 
transactions  occurring  before  the 
effective  date. 

Copies  of  the  filing  were  served  upon 
USGen  Power  Services,  L.P.,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Oklahoma  Gas  and  Electric 
Company 

(Docket  No.  ER97-2276-0001 
Take  notice  that  on  March  26, 1997, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  a  propos^ 
Third  Amendment  to  the  Amended 
Power  Sales  Agreement  (PSA);  a 
proposed  Third  Amendment  Appendix 
B  Service  Schedule  LR  Load  Regulation 
to  Second  Amended  Dispatch  and  Load 
Regulation  Agreement  and  a  proposed 
Fourth  Amendment  to  Transmission 
Service  Agreement  between  Oklahoma 
Mtmicipal  Power  Authority  (OMPA) 
and  OGJg£. 

Copies  of  this  filing  have  been  sent  to 
the  OMPA,  the  Oklahoma  Corporation 
Commission  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  April  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 
E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Wa^ington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 


the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretajy. 

(FR  Doc.  97-9645  Filed  4-14-97;  8:45  am] 
BNJJNQ  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2230-000.  et  al.] 

Pennsylvania  Power  &  Light  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  8, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-2230-0001 
Take  notice  that  on  March  24, 1997, 
Pennsylvania  Power  &  Light  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
137  with  Enron  Power  Marketing,  Inc. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Illinois  Power  Company 
(Docket  No.  ER97-2233-0001 

Take  notice  that  on  March  24, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  non¬ 
firm  transmission  agreements  under 
which  American  Energy  Solutions,  Inc. 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power’s 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  15, 1997. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ohio  Valley  Electric  Corp.  Indiana- 
Kentucky  Electric  Corp. 

(Docket  No.  ER97-2235-000] 

Take  notice  that  on  March  25, 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric 


Corporation)(OVEC)  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
To-Point  Transmission  Service,  dated  as 
of  March  7, 1997  (the  Service 
Agreement)  between  Vitol  Gas  and 
Electric  LLC  (Vitol)  and  OVEC.  OVEC 
proposes  an  effective  date  of  January  13, 
1997,  or  in  the  alternative  March  24, 
1997,  and  requests  waiver  of  the 
Commission’s  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  non¬ 
firm  transmission  service  by  OVEC  to 
Vitol. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC’s  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

A  copy  of  this  filing  was  served  upon 
Vitol. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Valley  Electric  Corp.,  Indiana- 
Kentucky  Electric  Corp. 

(Docket  No.  ER97-2236-000] 

Take  notice  that  on  March  25, 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric 
Corporation)(OVEC)  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
To-Point  'Transmissimi  Service,  dated 
March  11, 1997  (the  Service  Agreement) 
between  WPS  Energy  Services,  Inc. 
(WPS  Energy)  and  OVEC.  OVEC 
proposes  an  effective  date  of  March  11, 
1997  and  requests  waiver  of  the 
Conunission’s  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  non¬ 
firm  transmission  service  by  OVEC  to 
WPS  Energy. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC’s  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

Copies  of  this  filing  were  served  upon 
the  N^chigan  Public  Service 
Commission,  the  Wisconsin  Public 
Service  Commission  and  WPS  Energy. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Valley  Electric  Cmp.,  Indiana- 
Kentucky  Electric  Corp. 

(Docket  No.  ER97-2237-000] 

Take  notice  that  on  March  25. 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
(OVEC)  tendered  for  filing  a  Service 
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Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  March  14, 
1997  (the  Service  Agreement)  between 
Louisville  Gas  and  ^ectric  Company 
(LG&E)  and  OVEC.  OVEC  proposes  an 
effective  date  of  March  14. 1997  and 
requests  waiver  of  the  Commission’s 
notice  requirement  to  allow  the 
requested  effective  date.  The  Service 
Agpreement  provides  for  non-firm 
transmission  service  by  OVEC  to  LG&E. 

In  its  filing.  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC’s  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

Copies  of  this  filing  were  served  upon 
the  Kentucky  Public  Service 
Commission  and  LG&E. 

Continent  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Company 
[Docket  No.  ER97-2238-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
March  24, 1997,  tendered  for  filing  an 
Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  Southern  Minnesota 
Municipal  Power  Agency  (SMMPA). 

The  Electric  Service  Agreement 
provides  for  service  under  Wisconsin 
Electric’s  Coordination  Sales  Tariff, 

FERC  Electric  Tariff,  Original  Volume 
No.  1.  The  Non-Firm  Transmission 
Service  Agreement  provides  for 
wheeling  under  Wisconsin  Electric’s 
FERC  Electric  Tariff,  Original  Volume 
No.  7. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  the  date 
of  filing.  Copies  of  this  filing  have  been 
served  on  SMMPA,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Maine  Public  Service  Campany 
[Docket  No.  ER97-2240-000) 

Take  notice  that  on  March  24, 1997, 
Maine  Public  Service  Company  (Maine 
Public)  filed  an  executed  Service 
Agreement  with  Southern  Energy 
Trading  and  Marketing,  Inc. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER97-2241-000] 

Take  notice  that  Southern  Indiana  Gas 
and  Electric  Company  (SIGECO)  on 


March  24, 1997,  tendered  for  filing  six 
(6)  service  agreements  for  market  based 
rate  power  sales  under  its  Market  Based 
Rate  Tariff  with  the  following  entities: 

1.  NIPSCO  Energy  Services,  Inc. 

2.  VTECH  Energy,  Inc. 

3.  WPS  Energy  Services,  Inc. 

4.  Electric  Clearinghouse,  Inc. 

5.  American  Energy  Solutions 

6.  Minnesota  Power  &  Light  Company 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Illinois  Power  Company 
[Docket  No.  ER97-2242-000] 

Take  notice  that  on  March  24, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  American  Energy 
Solutions,  Inc.  will  take  service  imder 
Illinois  Power  Company’s  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power’s  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  20, 1997. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Williams  Energy  Services  Company 
[Docket  No.  ER97-2 244-000] 

Take  notice  that  on  March  24, 1997, 
Williams  Energy  Services  Company 
(WESCO)  filed  with  the  Federal  Energy 
Regulatory  Commission  a  change  to  its 
Rate  Schedule  FERC  No.  1.  The  filed 
change  would  permit  WESCO  to  make 
sales  to  affiliates  which  are  not 
firanchised  utilities.  WESCO  requests 
that  such  change  be  made  effective  May 
23, 1997. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Public  Service  Company 
[Docket  No.  ER97-2245-000] 

Take  notice  that  on  March  24, 1997, 
Maine  Public  Service  Company  (Maine 
Public)  filed  an  executed  ^rvice 
Agreement  with  Aquila  Power 
Corporation. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-2 246-000] 

Take  notice  that  on  March  24, 1997, 
Cinergy  Services,  Inc.  (Qnergy) 
tender^  for  filing  a  service  agreement 


\mder  Qnergy’s  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
American  Energy  Solutions,  Inc. 
(American  Energy). 

Qnergy  and  American  Energy  are 
requesting  an  effective  date  of  March  1, 
1997. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Interstate  Power  Company 

[Docket  No.  ER97-2247-000] 

Take  notice  that  on  March  24, 1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  a  Transmission 
Service  Agreement  between  EPW  and 
AIG  Trading  Corporation.  Under  the 
Transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  to  AIG  Trading 
Corporation. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-224&-000] 

On  March  24, 1997,  Florida  Power  & 
Light  Company  filed  executed  Service 
Agreements  with  Carolina  Power  & 

Light,  Coral  Power,  L.L.C.,  East 
Kentucky  Power  Cooperative,  Inc., 
Illinova  Power  Marketing,  Inc.,  Midcon 
Power  Services  Corp.,  Morgan  Stanley 
Capital  Group  Inc.,  Progress  Power 
Marketing,  Inc.,  Seminole  Electric 
Cooperative,  Inc.,  Utility  Board  of  Qty 
of  Key  West,  Florida  and  VTEC  Energy 
for  service  pursuant  to  Tariff  No.  1  for 
Sales  of  Power  and  Energy  by  Florida 
Power  &  Light.  FPL  requests  that  each 
Service  Agreement  be  made  effective  on 
February  24, 1997. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northeast  Utilities  Service  Company 
[Docket  No.  ER97-2250-000] 

Take  notice  that  on  March  24, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Coimecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Compcmy, 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission’s  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  SterlLig  Municipal  Light 
Department. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Sterling  Municipal 
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Light  Department  and  the  Massachusetts 
Department  of  Public  Utilities. 

NUSCX)  requests  that  the  rate 
schedule  change  become  effective  on 
April  1, 1997. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PacifiCcMTp 

[Docket  No.  ER97-2251-000] 

Take  notice  that  PacifiCorp,  on  March 
24, 1997,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission’s  Rules  and  Regulations, 
Amendment  No.  1  to  the  Long-Term 
Power  Transaction  Agreement  and  Asset 
Purchase  Agreement  between  PacifiCorp 
and  Arizona  Public  Service  Company 
(“Arizona”)  dated  April  5, 1995. 

Copies  of  this  filing  were  supplied  to 
Arizona,  the  Public  Utility  Commission 
of  Oregon,  Public  Service  Commission 
of  Utah,  and  the  Washington  Utilities 
and  Transportation  Commission. 

PacifiCorp  requests  an  effective  date 
of  May  15, 1997  be  assigned  to  the 
Agreement. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ohio  Edison  Ccnnpany, 
Pennsylvania  Power  Company 

[Docket  No.  ER97-2252-000] 

Take  notice  that  on  March  24, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Peimsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with  The 
Cleveland  Electric  Illuminating 
Company  and  Ohio  Edison  Company 
pursuant  to  Ohio  Edison’s  Open  Access 
Tariff.  'This  Service  Agreement  will 
enable  the  parties  to  obtain  Non-Firm 
Point-to-Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Union  Electric  Company 
[Docket  No.  ER97-22S3-000] 

Take  notice  that  on  March  25, 1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Non- 
Firm  Point-to-Point  Transmission 
Services  between  UE  and  American 
Energy  Solutions,  Inc.  and  Enron  Power 
Marketing,  Inc.  UE  asserts  that  the 
purpose  of  the  Agreements  is  to  permit 
UE  to  provide  transmission  service  to 
the  parties  pursuant  to  UE’s  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  OA96-50. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-2254-000] 

Take  notice  that  on  March  25, 1997, 
Florida  Power  &  Light  Company 
(“FPL”),  tendered  for  filing  proposed 
service  agreements  with  The  Power 
Company  Of  America,  LP.  for  Non-Firm 
transmission  service  under  FPL’s  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  April  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission’s  regulations. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2^  Allegheny  Poiver  Service  Corp.,  on 
Behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company,  (“Allegheny  Power”) 

[Docket  No.  ER97-2255-000] 

Take  notice  that  on  March  25, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (“Allegheny  Power”)  filed  an 
Amendment  No.  2  to  Supplement  No. 

12  to  fulfill  the  Commission’s 
unbimdling  requirements  for  Allegheny 
Power’s  Stands^  Generation  Service 
Rate  Schedule. 

Copies  of  the  filing  have  been 
provided  to  the  Pubhc  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  affected 
parties. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northran  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-22S6-000] 

Take  notice  that  on  March  26, 1997, 
Northern  States  Power  Company 
(Minnesota)  (“NSP”),  tendered  for  filing 
a  Firm  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(Point  of  Delivery:  Qty  of  Madelia,  MN) 
imder  the  Northern  States  Power 
Company  Transmission  Tariff. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  March  1, 
1997,  and  requests  waiver  of  the 
Commission’s  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 


Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ERg7-2257-000l 

Take  Notice  that  on  March  25, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Sonat  Power  Marketing 
L.P. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Sonat 
Power  Marketing  L.P.  pursuant  to  the 
Transmission  Smvice  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96— 47-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
161,213  (1996).  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  April  15, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commissirm  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 

Comment  date:  April  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northnm  Indiana  Public  Service 
Company 

[Docket  No.  ER97-2258-000] 

Take  Notice  that  on  March  25, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
~  executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Wisconsin  Electric  Power 
Company. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Wisconsin  ffiectric  Power  Company 
tmder  Northern  Indiana  Public  Service 
Company’s  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Wisconsin  Electric  Power  Company 
request  waiver  of  the  Commission’s 
sixty-day  notice  requirement  to  permit 
an  effective  date  of  April  1, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consrimer  Covinselor. 

Comment  date:  April  22, 1997,  in 
accordance  wi  th  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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24.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-2259-000) 

Take  Notice  that  on  March  25, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Rainbow  Energy 
Marketing  Corporation. 

Under  me  Service  Agreement, 

Normem  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Rainbow  Energy  Marketing  Corporation 
under  Northern  Indiana  Public  Service 
Company’s  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Rainbow  Energy  Marketing  Corporation 
request  waiver  of  the  Corrunission’s 
sir^-day  notice  requirement  to  permit 
an  effective  date  of  March  1, 1997. 

Copies  of  this  filing  have  been  sent  to 
me  Indiana  Utility  Regulatory 
Commission  and  me  Indiana  Office  of 
Utility  Consumer  Cormselor. 

Comment  date:  April  22, 1997,  in 
accordance  wim  Standard  Paragraph  E 
at  me  end  of  this  notice. 

25.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-2260-000] 

Take  Notice  that  on  March  25, 1997, 
Normem  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Norffiem  Indiana  Public  Service 
Company  and  Sonat  Power  Marketing 
L.P. 

Under  me  Service  Agreement, 
Normem  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Sonat  Power  Marketing  L.P.  under 
Normem  Indiana  Public  Service 
Company’s  Power  Sales  Tariff.  Normem 
Indiana  Public  Service  Company  and 
Sonat  Power  Marketing  L.P.  request 
waiver  of  me  Commission’s  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  April  15, 1997. 

Copies  of  mis  fi^g  have  been  sent  to 
me  Indiana  Utility  Regulatory 
Cortunission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  April  22, 1997,  in 
accordance  wim  Standard  Paragraph  E 
at  me  end  of  this  notice. 

26.  Constellation  Power  Source,  Inc. 
[Docket  No.  ER97-2261-000] 

Take  notice  mat  on  March  25, 1997, 
Constellation  Power  Source.  Inc.  (CPS), 
filed  wim  me  Federal  Energy  Regulatory 
Commission  an  application  for  aumority 
to  charge  market-based  rates  and  for 
certain  waivers  and  blanket  approvals. 
CPS  has  requested  waiver  of  notice  to 
permit  its  proposed  rate  schedule  to 


become  effective  on  March  26, 1997, 
one  day  after  me  date  of  filing. 

Comment  date:  April  22, 1997,  in 
accordance  wim  Standard  Paragraph  E 
at  me  end  of  this  notice. 

27.  Boston  Edison  Company 
[Docket  No.  ER97-2262-000] 

Take  notice  mat  on  March  25, 1997, 
Boston  Edison  Company  (Edison), 
tendered  for  filing  for  information 
purposes  me  1995  true-up  to  actual  for 
me  Substation  402  Agreement  (FPC  Rate 
No.  149)  between  Edison  and  Cambridge 
Electric  Light  Company  (Cambridge). 

This  filing  is  made  pursuant  to  me 
terms  of  the  1987  Settlement  Agreement 
between  Edison,  Cambridge  and  ffie 
Town  of  Belmont,  Massachusetts  in 
Docket  No.  ER86-517-000. 

Edison  states  mat  it  has  served  me 
filing  on  Cambridge,  Belmont  and  me 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  April  22, 1997,  in 
accordance  wim  Standard  Paragraph  E 
at  me  end  of  this  notio  i. 

28.  Bostrm  Edison  Company 
[Docket  No.  ER97-2263-000] 

Take  notice  mat  on  March  25, 1997, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  tmder 
CMginal  Volume  No.  6,  Power  Sales  and 
Exmange  Tariff  (Tariff)  for  Morgan 
Stanley  Capital  Group,  Inc.  (Morgan 
Stanley).  Boston  Edison  requests  mat 
me  Service  Agreement  become  effective 
as  of  March  1, 1997. 

Edison  states  mat  it  has  served  a  copy 
of  mis  filing  on  Morgan  Stanley  and  the 
Massachusetts  Department  of  ^blic 
Utilities. 

Comment  date:  April  22, 1997,  in 
accordance  wim  Standard  Paragraph  E 
at  me  end  of  mis  notice. 

29.  Soumem  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER97-2249-000] 

Take  notice  mat  Soumern  Indiana  Gas 
and  Electric  Company  (SIGECO)  on 
March  24, 1997,  tendered  for  filing  two 
service  agreements  for  non-firm 
transmission  service  under  Part  n  of  its 
Transmission  Services  Tariff  wim  me 
following  entities; 

1.  WPS  Energy  Services 

2.  VTECH  Energy,  Inc. 

3.  Citizens  Lehman  Power  Sales 

Copies  of  me  filing  were  served  upon 
each  of  me  parties  to  ffie  service 
agreements. 

Comment  date:  April  22, 1997,  in 
accordance  wim  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 
E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  wim  ffie 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  wim  Rules  211 
and  214  of  me  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
me  comment  date.  Protests  will  be 
considered  by  me  Commission  in 
determining  me  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  me  proceeding. 
Any  person  wishiqg  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  mis  filing  are  on  file  wim  me 
Commission  and  are  available  for  public 
inspection. 

Lob  D.  Cashell, 

Secretary. 

[FR  Doc.  97-9648  Filed  4-14-97;  8:45  am] 
BILUNO  CODE  (Tir-ei-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6812-11 

Tier  2  (Phase  2)  Study  To  Assess 
Further  Reduction  in  Light-Duty 
Vehicle  and  Light-Duty  Truck  Tailpipe 
Emission  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and  notice 
of  public  workshop. 

SUMMARY:  This  notice  annoimces  ffie 
availability  of  an  EPA  White  Paper  and 
me  scheduling  of  a  public  workshop 
regarding  Tier  2  exhaust  emission 
standards  for  motor  vehicles. 

DATES:  The  public  workshop  will  be 
held  on  April  23, 1997,  fiom  9:30  a.m. 
until  5:00  p.m.  The  White  Paper  has 
been  released  and  is  currently  available 
to  me  public. 

ADDRESSES:  Materials  relevant  to  mis 
notice  have  been  placed  in  Docket  No. 
A-97-10.  The  docket  is  located  at  me 
Air  Docket  Room,  Room  M-1500, 
Waterside  Mall,  401  M  Street  SW, 
Washington,  DC  20460,  and  may  be 
inspect^  weekdays  between  8:00  a.m. 
and  5:30  p.m.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials.  Some  materids  are  also 
available  on  ffie  Internet  at  ffie  Tier  2 
Study  home  page,  at  http://  ' 
www.epa.BOv/OMSWvAv/tr2horne.htm. 

The  public  workshop  will  be  held  at 
me  U.S.  EPA  Judiciary  Square  Office, 

1st  Floor  Conference  Room,  501  3rd 
Street  NW,  Washington,  DC. 
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FOR  FURTHER  MFORMATION  CONTACT:  Jim 
Markey,  Vehicle  Programs  and 
Compliance  Division,  U.S. 

Environmental  Protection  Agency, 
National  Vehicle  and  Fuel  Emissions 
Laboratory,  2565  Plymouth  Road,  Ann 
Arbor,  Michigan,  48105.  Telephone: 

(313)  668-4534.  Fax:  (313)  741-7869.  E- 
mail:  Markey.)ames@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  (CAAA)  of  1990 
added  subsections  202(g)  and  202(h)  to 
the  Clean  Air  Act  which  required  Phase 
I  (or  Tier  1)  emission  standards  for  light- 
duty  vehicles  and  light-duty  trucks, 
effective  with  a  phase-in  starting  in 
1994.  The  Amendments  added 
subsection  202(i),  which  requires  a 
Phase  n  Study  (hereafter  referred  to  as 
the  Tier  2  Study)  to  consider,  “whether 
or  not  further  reductions  in  emissions 
from  light-duty  vehicles  and  light-duty 
trucks  should  be  required  pursuant  to 
this  title.” 

The  CAAA  also  outlined  the  critical 
elements  which  EPA  is  to  consider  in 
the  coiuse  of  the  Tier  2  study: 

•  Air  quality  need.  EPA  “shall 
examine  the  need  for  further  reductions 
in  emissions  in  order  to  attain  or 
maintain  the  national  ambient  air 
quality  standards  *  *  *” 

•  Technology  assessment.  EPA  is  to 
examine  “the  availability  of  technology 
(including  the  costs  thereof),  in  the  case 
of  light-duty  vehicles  and  light-duty 
truclu  with  a  loaded  vehicle  weight 
(LVW)  of  3,750  Ibs.'Or  less,  for  meeting 
more  stringent  emission  standards  than 
those  provided  in  subsections  (g)  and 
(h)  for  model  years  commencing  not 
earlier  than  after  January  1,  2003,  and 
not  later  than  model  year  2006, 
including  the  lead  time  and  safety  and 
energy  impacts  of  meeting  more 
stringent  emission  standards.” 

•  Cost  effectiveness  assessment.  EPA 
is  to  examine  “the  need  for,  and  cost 
effectiveness  of,  obtaining  further 
reductions  in  emissions  ^m  such  light- 
duty  vehicles  and  light-duty  trucks, 
taking  into  consideration  alternative 
means  of  attaining  or  maintaining  the 
national  primary  ambient  air  quality 
standards  pursuant  to  State 
implementation  plans  and  other 
requirements  of  diis  Act.  including  their 
feasibility  and  cost  eftectiveness.” 

With  tMs  Notice,  the  Agency  has  at 
this  time  completed  and  released  a 
White  Paper  designed  to  outline  the 
scope  and  timing  of  the  Tier  2  Study 
emd  present  issues  identified  by  EPA  as 
having  potential  importance  to  the  Tier 
2  Study.  This  paper  also  discusses  the 
approach  the  Agency  intends  to  take  in 
conducting  the  air  quality,  technology, 
and  cost  efiectiveness  assessments 


required  by  the  CAAA.  This  document 
is  available  to  the  public  and  may  be 
inspected  at  the  public  docket.  No.  A- 
97-10,  at  the  address  provided  in 
ADDRESSES,  above.  It  is  available 
electronically  on  the  Internet  at  the  Tier 
2  Study  home  page  at  http:// 
www.epa.gov/OMSWWW/tr2home.htm, 
and  copies  may  also  be  obtained  by 
contacting  the  contact  person  listed 
above. 

The  Agency  seeks  to  involve 
stakeholders  early  in  the  process 
through  the  public  worktop.  The 
White  Paper  will  serve  as  the  basis  for 
the  public  workshop  and  EPA  welcomes 
comment,  in  writing  or  at  the  workshop, 
on  the  sptecific  issues  raised  in  the 
White  Paper,  as  well  as  comments  on 
additional  issues  not  capturdd  by  this 
initial  review.  It  is  important  to  note 
that  EPA  has  not  made  any  > 
determination  regarding  elements  in  the 
Tier  2  Study,  and  EPA  is  particularly 
interested  in  receiving  fe^back  firom  all 
parties  as  to  the  scope  of  the  study. 

Anyone  wishing  to  make  a 
presentation  at  the  public  workshop  (see 
DATES)  should,  if  possible,  notify  the 
contact  person  listed  above  at  least 
seven  days  prior  to  the  day  of  the 
workshop.  The  contact  person  should  be 
given  an  estimate  of  the  time  required 
for  the  presentation  and  notification  of 
any  ne^  for  audio/ visual  equipment.  A 
sign-up  sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
workshop  for  scheduling  those  who 
have  not  notified  the  contact  earlier. 
These  presentations  will  be  scheduled 
on  a  first-come,  first-served  basis,  and 
will  follow  the  presentations  that  have 
been  arranged  in  advance. 

The  Agency  recommends  that 
multiple  copies  of  the  material  to  be 
presented  be  brought  to  the  workshop 
for  distribution  to  EPA  and  members  of 
the  audience. 

Dated:  April  9, 1997. 

Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  97-9691  Filed  4-14-97;  8:45  am] 
BttJJNQ  CODE  M60-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6811-6] 

Clean  Air  Act  Advisory  Committee: 
Accident  Prevention  Subcommittee 
Meeting— May  9. 1997, 8:30-4:30  EOT 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Clean  Air  Act  section 
112(r)  required  EPA  to  publish 
regulations  to  prevent  accidental  „ 
releases  of  chemicals  and  to  reduce  the 
severity  of  those  releases  that  do  occur. 
These  acddental  release  prevention 
requirements  build  on  the  chemical 
safety  work  begun  by  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  whi(^  sets  forth 
requirements  for  industry.  State  and 
lo(^  governments.  On  June  20, 1996, 
EPA  published  the  final  rule  for  risk 
management  programs  to  address 
prevention  of  accidental  releases. 

An  estimated  66,000  facilities  are 
subject  to  this  regulation  based  on  the 
quantity  of  regulated  substances  they 
have  on-site.  Facilities  that  are  subject 
will  be  required  to  implement  a  risk 
management  program  at  their  facility, 
and  submit  a  sununary  of  this 
information  to  a  central  location 
specified  by  EPA.  This  information  will 
be  helpful  to  State  and  local  government 
entities  responsible  for  chemical 
emergency  preparedness  and 
prevention.  It  will  also  be  useful  to 
environmental  and  community 
organizations,  and  the  public  in 
understanding  the  chemical  risks  in 
their  communities.  In  addition,  we  hope 
the  availability  of  this  information  will 
stimulate  a  dialogue  between  industry 
and  the  public  to  improve  accident 
prevention  and  emergency  response 
practices. 

The  Accident  Prevention 
Subcoirunittee  was  created  in  September 
1996  to  advise  EPA’s  Chemical 
Emergency  Preparedness  and 
Prevention  Ofiice  (CEPPO)  on  these 
chemical  accident  prevention  issues, 
specifically,  section  112(r)  of  the  Clean 
Air  Act. 

DATES:  Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  USC  App.  2,  notice  is 
hereby  given  that  the  Accident 
Prevention  Subcommittee  of  the  Clean 
Air  Act  Advisory  Committee  will  hold 
a  public  meeting  on  May  9, 1997,  finm 
8:30  p.m.  to  4:30  p.m.  Eastern  Daylight 
Time. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hall  of  States  (Room  333)  located  at 
444  North  Capitol  St.,  NW.  Washington 
D.C.,  near  Union  Station.  Members  of 
the  public  are  welcome  to  attend  in 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  desiring 
additional  information  about  these 
meeting,  should  contact  Karen 
Shanahan,  Designated  Federal  Official, 
US  EPA  (5104),  401  M.  St..  SW. 
Washington  DC  20460,  via  the  Internet 
at:  shanahan.karen@epamail.epa.gov.. 
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by  telephone  at  (202)  260-2711  or  FAX 
at  (202) 260-7906. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

l.  Opening  Remarks — Jim  Makris 
(8:30-9:00). 

n.  Electronic  Submission  Workgroup 
Discussion  of  Issues  (9:00-11:45). 

m.  Comments  from  the  public  on 
Electronic  Submission  (11:45-12:00) 
Lunch  on  your  own  (12:00-1:30). 

IV.  How  to  expand  public  outreadi 
and  imderstanding  in  the  risk 
management  program  (1:30-3:00)  Break 
(3:00-3:15). 

V.  Other  Business  (3:15-4:15). 

VI.  Comments  from  the  public  (4:15- 
4:30). 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  in  person 
in  Washington  D.C  to  the 
Subcommittee  at  the  May  9  meeting, 
mvist  contact  Karen  Shanahan  in  writing 
(by  letter,  fax,  or  email — see  previously 
stated  information)  no  later  than  12 
noon  Eastern  Time,  May  2, 1997  in 
order  to  be  included  on  the  agenda. 
Written  comments  may  be  submitted  to 
the  Accident  Prevention  Subcommittee 
or  the  Electronic  Submission 
Woricgroup  up  through  the  date  of  the 
meeting.  Please  addi^  such  material  to 
Karen  Shanahan  at  the  above  address. 

The  Accident  Prevention 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  or  previously 
submitted  oral  or  written  statements.  In 
general,  opportunities  for  oral  comment 
will  be  lii^ted  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(twelve  copies)  received  sufficiently 
prior  to  a  meeting  date  (usually  one 
week  prior  to  a  meeting  or 
teleconference),  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting. 

Additional  information  on  the 
Accident  Prevention  Subconunittee  and 
Electronic  Submission  Workgroup  are 
available  on  the  Internet  at:  http:// 
www.epa.gov/ swercepp/rmp-wg.html 
If  you  would  like  to  automatically 
receive  future  information  on  the 
Accident  Prevention  Subconunittee  and 
tbe  Electronic  Submission  Workgroup 
by  email,  please  send  an  email  to  Karen 
Shanahan  at: 

shanahan.karen@epamail.epa.gov 
requesting  to  be  put  on  the  email  list  for 
these  groups. 

Dated:  April  7. 1997. 

Karen  Shanahan, 

Designated  Federal  Official. 

(FR  Doc.  97-9693  Filed  4-14-97;  8:45  am] 
BILUNQ  COOC  goto  M  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-<811-8] 

EPA’s  National  Drinking  Water 
Contaminwit  Occurrence  Data  Base 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Aimoimcement  of  a  stakeholder 
meeting  on  the  National  Drinking  Water 
Contaminant  Occurrence  Data  Base. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  scheduled 
a  two-day  public  meeting  on  EPA’s 
development  of  a  National  Drinking 
Water  Contaminant  Occurrence  Data 
Base.  The  ptupose  of  this  meeting  is  to 
have  a  dialogue  with  stakeholders  and 
the  public  at  large  on  the  process  of 
assembling  and  maintaining  a  national 
drinking  water  contaminant  occurrence 
data  base.  In  recent  months,  EPA  has 
been  working  on  a  Conceptual 
Approach  for  the  National  Drinking 
Water  Contaminant  Occurrence  Data 
Base.  At  the  upcoming  meeting,  EPA  is 
seeking  input  from  key  national.  State, 
individual  stakeholders  and  other 
interested  parties  concerning  the 
development  and  maintenance  of  the 
national  drinking  water  contaminant 
occurrence  data  base,  including  such 
issues  as  the  structure  and  design  of  the 
data  base,  data  input  parameters  and 
requirements,  and  the  use  and 
interpretation  of  data.  EPA  encourages 
the  f^l  participation  of  stakeholders 
throughout  this  process. 

DATES:  The  stakeholder  meeting  on  the 
National  Drinking  Water  Contaminant 
Occurrence  Data  Base  ivill  be  held  on 
May  21-22, 1997  from  1:00-5:00  p.m. 
EST  on  May  21  and  9:00  a.m.  to  4:00 
p.m.  EST  on  May  22. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Large  Conference  Room  6228  at 
USEPA  Ariel  Rios,  1200  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20044. 
For  additional  information,  please 
contact  the  Safe  Drinking  Water  Hotline, 
at  phone:  (800)  426-4791,  fax:  (703) 
285-1101,  or  by  e-mail  at  hotline- 
sdwa@epamail.epa.gov.  Members  of  the 
public  wishing  to  attend  the  meeting 
may  register  by  phone  by  contacting  the 
Safe  Drinking  Water  Hotline  by  May  5, 
1997.  Those  registered  for  the  meeting 
will  receive  backgroimd  materials  prior 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  the  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline,  at  phone:  (800) 
426-4791,  fax:  (703)  285-1101,  or  by  e- 
mail  at:  botline-sdwa@epamail.epa.gov. 
For  other  information  on  the  National 


Drinking  Water  Contaminant 
Occurrence  Data  Base  please  contact 
Charles  Job,  at  the  U.S.  Environmental 
Protection  Agency,  Phone:  202-260- 
7084,  Fax:  202-260-3762. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Background  on  the  National  Drinking  * 
Water  ^ntaminant  Occurrence  Data 
Base  ■ 

The  SDWA,  as  amended  in  1996, 
states  that:  Not  later  than  three  years 
after  the  date  of  enactment  of  the  Safe 
Drinking  Water  Act  Amendments  of 
1996,  the  Administrator  shall  assemble 
and  maintain  a  national  drinking  water 
contaminant  occurrence  data  base  using 
information  on  the  occurrence  of  both 
regulated  and  unregulated  contaminants 
in  public  water  systems  obtained  imder 
section  1445(a)(1)(A)  or  section 
1445(a)(2)  and  reliable  information  from 
other  public  and  private  sources.  The 
National  Drinking  Water  Contaminant 
Occurrence  Data  Base  is  required  to  be 
developed  and  maintained  by  August  1, 
1999. 

B.  Request  for  Stakeholder  Involvonent 

The  upcoming  meeting  deals 
specifically  with  EPA’s  efforts  to 
develop  the  National  Drinking  Water 
Contaminant  Occurrence  Data  Base. 
EPA’s  goal  is  to  use  the  data  to  support 
ongoing  evaluations  of  currently 
regulated  contaminants  as  well  as  in 
making  determinations  of  which 
contaminants  to  regulate  in  the  future 
under  section  1412(b)(1)  with  respect  to 
the  occurrence  of  a  contaminant  in 
drinking  water  at  a  level  of  public 
health  concern.  The  Nation^ 
Contaminant  Occurrence  Data  Base  will 
be  considered  in  the  listing  of 
contaminants  on  the  Drinl^g  Water 
Contaminant  Candidate  List  which  will 
be  used  as  a  first  step  in  identifying 
contaminants  to  regulate.  The 
prioritization  of  contaminants  for 
drinking  water  regulation  (and  for 
development  of  health  advisories, 
research  or  monitoring  efforts)  would 
ensure  that  EPA  uses  its  limited 
resoim»8  in  an  efficient  manner.  The 
data  base  will  be  used  to  assist  in 
establishing  these  priorities. 

The  meeting  will  be  divided  into  two 
parts.  On  May  21,  an  overview  of  the 
conceptual  approach  and  data  bases 
which  may  contribute  data  to  ffie 
National  Occurrence  Data  Base  will  be 
presented.  This  time  will  also  be  used 
for  stakeholder  comments.  On  May  22, 
a  structured  technical  session  is 
planned  to  elicit  responses  on  specific 
interest  in  data  base  design  and 
structure,  data  input  and  requirements. 
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and  use  and  interpretation;  as  well  as 
which  contaminants  should  be  included 
in  the  data  base. 

EPA  is  working  on  a  Conceptual 
Approach  for  the  National  Ehinking 
Water  Contaminant  Occurrence  Data 
Base.  This  approach  considers  factors 
such  as  what  data  are  needed  in  the  data 
base,  how  is  the  database  going  to  be 
used,  what  information  is  available  for 
the  database,  how  can  databases  be 
merged,  and  how  to  address  data 
uncertainty  with  quality  assurance  and 
quality  control.  Both  chemical 
contaminants  and  microbes  will  be 
considered  in  the  National  Drinking 
Water  Contaminant  Occurience  Data 
Base  development  process.  Background 
material  on  the  Conceptual  Approach 
and  the  process  to  develop  and 
implement  the  National  EMnking  Water 
Contaminant  Occvirrence  Data  Base  will 
^  be  sent  to  all  registered  participants  in 
advance  of  the  meeting.  The  specific 
issues  for  discussion  at  the  meeting  will 
be  based  on  this  material  and  will 
include  (but  may  not  be  limited  to)  the 
following: 

1.  What  type  of  information  does  the 
National  Occurrence  Data  Base  have  to 
contain  for  EPA  to  make  determinations 
on  what  contaminants  need  further 
action? 

2.  What  standard  methodologies/ 
anal)dical  techniques  and  units  of 
measiu«  will  be  acceptable  to  populate 
the  National  Occiurence  Data  Base? 

3.  What  should  be  the  quality 
assurance/quality  control  procedures  for 
accepting  data  into  the  National 
Occurrence  Data  Base  and  for 
determining  its  usefulness  for  a  specific 
end-use? 

4.  What  should  be  the  criteria  for 
accepting  data  horn  external  and 
internal  data  sources?  What  type  of  data 
should  be  required  for  data  quality? 
Should  there  be  different  levels  of  data 
quality  for  different  uses? 

5.  What  are  the  sources  of  data  that 
can  he  used  to  populate  the  National 
Occurrence  Data  Base  and  are  they 
available  in  a  form  that  can  be  us^  by 
the  EPA  and  be  accessible  to  the  public? 

6.  How  should  linkages  to  other 
databases  be  accommodated? 

7.  Are  there  certain  data  fields  that 
EPA  should  structure  its  query 
functions  around? 

8.  In  what  forms  should  the  data  in 
the  National  Occurrence  Data  Base  be 
made  readily  accessible  to  the  public? 

9.  In  making  the  National  Occurrence 
Data  Base  publicly  accessible  should  the 
information  be  available  electronically? 
What  kind  of  user  interface  is 
important? 


10.  Should  the  National  Occurrence 
Data  Base  information  be  able  to  be 
graphically  displayed? 

11.  What  data  does  yoiir  organization 
possess  that  is  relevant  to  the  National 
Occurrence  Data  Base? 

12.  What  specific  data  fields  should 
be  included  in  the  National  Occiurence 
Data  Base? 

13.  What  historical  data  should  be 
included  in  the  data  base? 

EPA  has  convened  this  public 
meeting  to  hear  the  views  of 
stakeholders  on  the  Conceptual 
Approach,  concerning  the  development 
and  maintenance  of  a  National  Drinking 
Water  Contaminant  Occurrence  Data 
Base.  The  public  is  invited  to  provide 
comments  on  the  issues  listed  above  or 
other  issues  related  to  the  National 
Drinking  Water  Contaminant 
Occiurence  Data  Base  during  the  May 
21-22, 1997  meeting. 

Dated:  March  25, 1997. 

Cynthia  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  97-9694  Filed  4-14-97;  8:45  am) 

BIUJNQ  CODE  MSt-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5811-0] 

Science  Advisory  Board  Notification  of 
Public  Advisory  Committee  Meeting; 
Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Human 
Exposiue  and  Health  Subcommittee 
(HEHS)  of  the  Science  Advisory  Board’s 
(SAB)  Integrated  Risk  Project  will  meet 
on  May  5-6, 1997,  at  the  Environmental 
Protection  Agency’s  Waterside  Mall 
Complex,  401  M  Street,  SW, 

Washington,  DC  20460  in  Room  17  of 
the  Washington  Information  Center.  For 
convenient.access,  members  of  the 
public  should  use  the  public  entrances 
to  the  Waterside  Mall  commercial  area 
on  either  the  “I”  or  “M”  street  side  of 
the  complex.  The  meeting  will  begin  at 
9:00  a.m.  and  end  no  later  than  5:00 
p.m.  on  each  day.  All  times  noted  are 
Eastern  Time.  All  meetings  are  open  to 
the  public.  Due  to  limited  space,  seating 
at  meetings  will  be  on  a  first-come  basis. 

The  main  purpose  of  the  meeting  is  to 
discuss  hiunan  exposure  (and  their 
consequences)  to  various  pollutants  and 
to  consider  the  potential  for  risk 
reduction.  The  Subcommittee’s 
activities  are  part  of  an  SAB  project  to 
update  the  1990  SAB  report.  Reducing 
Risk:  Setting  Priorities  and  Strategies  for 


Enviroiunental  Protection.  In  a  letter 
dated  October  25, 1995,  to  Dr. 

Matanoski,  Chair  of  the  SAB  Executive 
Committee,  Deputy  Administrator  Fred 
Hansen  charged  the  SAB  to:  (1)  Develop 
an  updated  ranking  of  the  relative  risk 
of  difierent  environmental  problems 
based  upon  explicit  scientific  criteria; 

(2)  provide  an  assessment  of  techniques 
and  criteria  that  could  be  used  to 
discriminate  among  emerging 
environmental  rislu  and  identify  those 
that  merit  serious,  near-term  Agency 
attention;  (3)  assess  the  potential  for  risk 
reduction  and  propose  alternative 
technical  risk  reduction  strategies  for 
the  environmental  problems  identified; 
and  (4)  identify  the  uncertainties  and 
data  quality  issues  associated  with  the 
relative  rankings.  The  project  will  be 
conducted  by  several  SAB  panels, 
including  HEHS,  working  at  the 
direction  of  an  ad  hoc  Steering 
Committee  established  by  the  Executive 
Committee. 

Single  copies  of  Reducing  Risk  can  be 
obtained  by  contacting  the  SAB’s 
Committee  Evaluation  and  Suppmrt  Staff 
(1400),  401  M  Street,  SW,  Wasl^gton, 
DC  20460,  telephone  (202)  260-8414,  or 
fax  (202)  260-1889.  Memters  of  the 
public  desiring  additional  information 
about  the  meeting,  including  an  agenda, 
should  contact  Ms.  Mary  Winston,  Staff 
Secretary,  Science  Advisory  Board 
(1400),  US  EPA.  401  M  Street.  SW. 
Washington  DC  20460,  by  telephone  at 
(202)  260-8414,  fax  at  (202)  260-7118, 
or  via  the  INTERNET  at: 
winston.mary^pamail.epa.gov. 

Anyone  wishing  to  make  an  oral 
presentation  at  the  meeting  must  contact 
Mr.  Samuel  Rondberg,  Designated 
Federal  Official  for  the  HEHS,  in 
writing,  no  later  than  4:00  p.m.,  April 
28, 1997,  bay  fax  at  (202)  260-7118,  or 
via  the  INTERNET  at 
rondberg.sam@epamail.epa.gov.  The 
request  should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  35  copies  of  ^ 
any  written  comments  to  the  Committee 
are  to  be  given  to  Mr.  Rondberg  no  later 
than  the  time  of  the  presratation  for 
distrihution  to  tlie  Committee  and  the 
interested  public.  See  below  for 
additional  information  on  providing 
comments  to  the  SAB. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
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minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  April  3, 1997. 

Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 

(FR  Doc  97-9692  Filed  4-14-97;  8:45  am] 
eajJNO  CODE  aaao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-44630;  FRL-5600-71 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
receipt  of  test  data  on  tertiary  amyl 
methyl  ether  (TAME)  (CAS  No.  994-05- 
8).  These  data  were  submitted  pursuant 
to  an  enforceable  testing  consent 
agreement/order  issued  by  EPA  imder 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401 M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  statement  that  results  of 
testing  conducted  pursuant  to  testing 
enforceable  consent  agreements/orders 
will  be  announced  to  the  public  in 
accordance  with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  TAME  were  submitted 
by  The  American  Petroleum  Institute 
(API),  on  behalf  of  the  Tertiary  Amyl 
Methyl  Ether  (TAME)  Consortium, 
pursuant  to  a  TSCA  section  4 


enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000.  EPA  received 
the  data  on  March  6, 1997.  The 
submission  includes  two  final  reports 
entitled  1)  “Developmwital  Toxicity 
Evaluation  of  Inhaled  Tertiary  Amyl 
Methyl  Ether  (TAME)  in  CD  (Sprague- 
Dawley)  Rats”  and  2)  “Developmental 
Toxicity  Evaluation  of  Inhaled  Tertiary 
Amyl  Methyl  Ether  (TAME)  in  CD-I 
Mice.”  This  chemical  has  potentially 
wide  use  as  a  gasoline  additive. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OP^S- 
44639).  This  record  includes  copies  of 
all  studies  reported,  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  ffie 
TSCA  Nonconfidential  Information 
Center  (also  known  as  the  TSCA  Public 
Docket  Office),  Rm.  B-607  Northeast 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460,  e-mail  address: 
oppt.ncic@epamail.epa.gov. 

Authority:  15  U.S.C  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 

Dated:  April  7, 1997. 

Frank  Kover, 

Acting  Director.  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  97-9687  Filed  4-14-97;  8:45  am) 
BILUNQ  CODE  a860-a0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-211043;  FRL-6578-1] 

Load  Azide;  Response  to  Citizen’s 
Petition  Under  TSCA  Section  21 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  Denial  of  TSCA  Section 
21  Petition. 


SUMMARY:  EPA  received  a  petition  under 
section  21  of  the  Toxic  Substances 
Control  Act  (TSCA)  on  May  2, 1996, 
from  a  citizen  requesting  that  the 
Agency  promulgate  a  regulation  imder 
TSCA  section  6  that  would  prohibit  the 
manufacturing,  processing,  or 
distribution  in  commerce  of  lead  azide. 
The  petitioner  claims  that  she  suffered 
injuries  through  the  use  of  lead  azide  to 


produce  a  “special  effect”  in 
filmmaking  and  that  manufacture  of 
such  substance  should  be  prohibited  to 
prevent  future  human  injury.  EPA  has 
evaluated  the  petition  and  upon  further 
consideration,  denied  it  on  July  31, 

1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  EHvision 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460,  Telephone:  202-260-1404, 

TDD:  (202-554-0551),  e-mail:  TSCA- 
Hotline@epa.mail.epa.gov. 

I.  Background 

A.  Statutory  Requirements 

1.  TSCA  section  21.  Section  21  of 
TSCA,  15  U.S.C.  2620,  provides  that  any 
person  may  petition  EPA  to  initiate 
proceedings  for  the  issuance, 
amendment,  or  repeal  of  a  rule  or  order 
under  section  4,  5,  6,  or  8  of  TSCA,  15 
U.S.C.  2603,  2604,  2605,  or  2607.  As 
required  by  section  21(b),  the  petition 
must  set  forth  the  facts  that  the 
petitioner  claims  establish  the  need  for 
the  Agency  to  issue,  amend,  or  repeal  a 
rule  or  order  under  those  sections  of 
TSCA,  (See  also  Guidance  for 
Petitioning  the  Environmental 
Protection  Agency  imder  Section  21  of 
the  Toxic  Substances  Control  Act  (50  FR 
46827,  November  13 , 1985).  Section 
21(b)  also  directs  EPA  to  decide  either 
to  grant  or  deny  the  petition  within  90 
days  after  the  petition  is  filed.  If  EPA 
denies  a  petition,  the  Agency  must 
publish  the  reason(s)  for  the  denial  in 
the  Federal  Register.  If  the  Agency 
grants  the  petition,  EPA  must  promptly 
commence  an  appropriate  proceeding  in 
accordance  with  section  4,  5,  6,  or  8  of 
TSCA. 

If  EPA  denies  a  petition,  or  fails  to 
make  a  decision  within  the  90-day 
review  period,  the  petitioner  may, 
within  60  days  firom  the  date  of  die 
decision  or  from  the  end  of  the  review 
period,  commence  a  civil  action  in  a 
U.S.  district  court  to  compel  initiation 
of  the  requested  rulemaking.  For  a 
petition  for  a  new  rule  or  order,  the 
court  must  provide  opportunity  for  the 
petition  to  be  consider^  de  novo. 
Section  21(b)(4)  identifies  petitioners’ 
rights  and  the  procedures  to  be  followed 
under  such  civil  action.  Relief  available 
under  section  21  is  limited  to  initiation 
of  a  proceeding  to  issue,  amend,  or 
appeal  a  rule  under  section  4, 6,  or  8, 
or  an  order  under  section  5(e)  or  6(b)(2). 

2.  TSCA  section  6.  Under  section  6  of 
TSCA,  15  U.S.C.  2605(a),  EPA  may  issue 
rules  to  limit  or  prohibit  the 
maimfacture,  processing,  or  distribution 
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in  commerce  of  a  chemical  substance. 

To  issue  a  section  6  rule  on  a  chemical 
substance,  EPA  must  find  that  a 
reasonable  basis  exists  to  conclude  that 
the  manufacture,  processing, 
distribution  in  commerce,  use  or 
disposal  of  a  chemical  substance  or 
mixture,  or  that  any  combination  of 
such  activities,  presents  or  will  present 
an  unreasonable  risk  of  injury  to  health 
or  the  enviroiunent.  TSC\  section 
requires  EPA  to  apply  the  least 
bxmlensome  requirement  to  protect 
adequately  against  the  risk.  This  finding 
of  luueasonable  risk  is  a  judgement  by 
EPA  that  the  risk  of  heal^  or 
environmental  injury  from  a  chemical 
substance  or  mixture  outweighs  the 
burden  to  society  for  potential 
regulation. 

B.  Description  of  Petition  and  Related 
Events 

EPA  received  three  copies  of  similar 
petitions  from  the  same  petitioner  under 
section  21  of  TSGA  on  March  29,  April 
30,  and  May  2, 1996,  requesting  that  the 
Agency  promulgate  a  regulation  imder 
TSCA  section  6  that  would  prohibit  the 
manufacturing,  processing,  or 
distribution  in  commerce  of  lead  azide. 
The  petitioner  claims  that  she  suffered 
injuries  firom  the  use  of  lead  azide  in 
special  effects  in  filmmaking  and  that, 
therefore,  manufacture  of  such 
substance  should  be  prohibited  to 
prevent  future  human  injruy.  The 
petition  claims  that  lead  azide  is  an 
explosive,  carcinogen,  a  skin  and  eye 
irritant,  toxic  to  the  limgs,  kidneys, 
nervous  system,  blood  and  reproductive 
systems.  Fmlher,  it  claims  that  the 
decomposition  products  are  fatal  if 
inhaled  or  ingested.  Supporting 
information  included  files  firom 
previous  litigation  activity,  references  to 
State  and  Federal  regulations  on  lead 
azide  and  use  of  explosives,  and  the 
manufactiuer  material  safety  data 
sheets.  Additionally,  the  petition 
requests  that  EPA  subpoena  transcripts 
of  earlier  Federal  and  State  court 
proceedings  relating  to  the  alleged 
injury. 

Following  a  May  20  telephone 
conversation  with  EPA  staff,  the 
petitioner  agreed  that  the  May  2  petition 
would  be  appropriate  for  response. 
Subsequently,  on  Jime  9, 1996,  EPA’s 
Office  of  General  Counsel  received 
additional  litigation  files  accompanied 
by  a  request  to  extend  EPA’s  time  to 
consider  the  petition,  pending  a  court 
decision  on  disclosure  of  information 
fit)m  the  petitioner’s  employer. 

n.  Disposition  of  Petition 

EPA  denied  the  requested  relief 
because  the  petition  did  not  include 


sufficient  information  to  provide  a  basis 
for  the  Agency  to  conclude  that  an 
unreasonable  risk  may  exist  and  that  a 
TSCA  section  6  rule  is  necessary. 
Moreover,  EPA’s  review  of 
supplemental  information  did  not 
indicate  that  a  section  6  rule  was 
appropriate.  The  petition  was  forwarded 
to  the  Occupational  Safety  and  Health 
Administration  (OSHA)  for 
consideration  under  Federal  labor  laws. 
EPA  has  notified  the  petitioner  of  the 
disposition  of  the  petition  by  letter 
dated  July  31, 1996. 

A.  Issuance  of  Section  6  Rule 

EPA  has  reviewed  the  supporting 
information  included  with  the  petition 
and  litigation  files,  as  well  as  other 
available  information  on  lead  azide..  The 
health  effects  of  lead  and  lead  azide  are 
well  docvunented  in  the  scientific 
literature.  Lead  azide  is  a  skin  and  eye 
irritant,  explosive,  a  carcinogen,  and 
toxic  to  the  lungs,  kidneys,  nervous 
system,  blood  and  reproductive  systems. 
Acute  exposure  to  extremely  high  levels 
of  lead  can  cause  encephalopathy  which 
may  lead  to  vomiting,  seizures,  coma,  or 
even  death.  OSHA  has  set  the 
Permissible  Exposure  Limit  (PEL)  for 
lead  at  SOug/m’  of  air  averaged  over  an 
8— hour  period  (29  CFR  1910.1025). 
OSHA  requires  protective  work  clothing 
for  workers  exposed  to  lead  compoimds 
such  as  lead  arsenate  or  lead  azide, 
which  can  cause  skin  and  eye  irritation 
(29  CFR  1910.1025,  App.  B  (gj). 

In  order  to  grant  a  citizen’s  petition  to 
initiate  a  TSCA  section  6  action, 
..however,  EPA  must  find  “a  reasonable 
basis  to  conclude  that  the  issuance  of 
such  a  rule  or  order  is  necessary  to 
protect  health  or  the  environment 
against  an  unreasdtiable  risk  of  injury.” 
An  important  factor  in  determining 
whether  TSCA  action  is  necessary  is 
whether  the  concern  is  addressed  by 
other  federal  regulations.  The  section  21 
petition  should  include  sufficient 
information  to  provide  a  basis  for  the 
Agency  to  conclude  that  an 
unreasonable  risk  may  exist  and  that  a 
TSCA  section  6  rule  is  necessary  to 
address  that  risk  (50  FR  46827, 
November  13, 1985).  This  may  include 
data  on  the  nature  and  severity  of  harm 
(toxicity)  to  humans  or  the  environment 
from  the  chemical  substance  of  concern; 
exposure  data,  such  as  amount  of  the 
substance  released  and  estimates  of 
magnitude,  frequency,  duration  and 
route  (i.e.  inhalation,  ingestion,  or  skin 
absorption)  of  contact;  extent  of  harm 
the  chemical  substance  of  concern 
presents  or  may  present,  and  possible 
methods  of  risk  reduction.  This  data 
facilitates  the  Agency’s  efforts  in 
determining  whether  an  unreasonable 


risk  exists,  and  if  there  is  an 
unreasonable  risk  posed,  arriving  at  a 
remedy  which  imposes  the  smallest 
social  and  economic  burden  possible. 

EPA  denied  the  petition  bemuse  the 
petition  and  litigation  files  do  not 
provide  the  necessary  information,  nor 
does  the  Agency  have  an  independent 
basis  for  concluding  that  TSCA  section 
6  action  is  necessary  to  address  an 
vmreasonable  risk  of  injury  frt>m  worker 
exposure  to  lead  azide  beyond  the 
protections  which  may  be  provided  by 
OSHA. 

B.  Issuance  of  TSCA  Subpoenas 

Under  section  11(c)  of  TSCA,  15 
U.S.C.  2610,  EPA  may  issue  subpoenas 
to  require  the  attendance  and  testimony 
of  witnesses  and  the  production  of 
reports,  papers,  documents,  answers  to 
questions  and  other  information 
necessary  to  carry  out  TSCA.  However, 
in  the  case  at  hand,  EPA  does  not 
believe  that  the  petitioner’s  request  for 
subpoena  of  court  transcripts  and  oral 
proceedings  will  provide  information 
relevant  to  determining  a  basis  for 
unreasonable  risk,  and  is  therefore,  an 
inappropriate  action.  In  addition, 
section  21  of  TSCA  does  not  prescribe 
EPA’s  use  of  subpoena  authority  as  a 
form  of  relief  available  to  petitioners. 

C.  OSHA  Transmitted 

Currently,  occupational  exposure  to 
lead  azide  is  regulated  by  OSHA  under 
29  CFR  1910.1025.  Under  appendix  B 
(g).  workers  exposed  to  lead  above  the 
OSHA  PEL.  or  workers  exposed  to  lead 
compounds  such  as  lead  azide,  which 
can  cause  skin  and  eye  irritation,  must 
be  provided  with  protective  woric 
clothing  and  equipment  appropriate  for 
the  haz^  at  no  cost  to  the  employee. 
The  employer  is  required  to  provide 
information  and  training  programs  for 
all  employees  who  may  be  exposed  to 
lead  above  the  action  level  or  who  may 
suffer  skin  or  eye  irritation  frum  lead.  In 
addition  the  employer  must  make 
readily  available  to  all  employees 
including  those  exposed  below  the 
action  level,  a  copy  of  the  standard  and 
its  appendices  and  must  distribute  to  all 
employees  any  materials  provided  to  the 
employer  by  OSHA. 

^A  has  not  determined  that  the  use 
of  lead  azide  described  in  the  petition 
poses  an  unreasonable  risk,  after 
consideration  of  all  relevant  factors. 
However,  the  Agency  does  believes  that 
the  situation  raises  sufficient  issues  to 
warrant  OSHA  notification.  After 
thorough  examination  of  OSHA’s 
standa^s  and  discussions  with  OSHA 
staff,  EPA  believes  that  as  a  worker  in 
the  film  industry,  the  petitioner  is 
protected  by  OSHA  standards  and  that 
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the  petitioner’s  concerns  about  the  use 
of  lead  azide  in  the  workplace  are 
appropriately  addressed  by  OSHA 
regulations.  The  Agency  has  no 
information  to  indicate  that  further 
regulation  is  necessary  beyond  the 
protections  provided  by  OSHA. 

D.  Extension  of  90-Day  Review 

EPA  denied  the  petitioner’s  request  to 
extend  EPA’s  time  to  consider  the 
petition.  The  Agency  has  no  reason  to 
believe  that  the  information  held  by  the 
petitioner’s  employer  will  supply  the 
necessary  data  on  the  nature  and 
severity  of  harm  (toxicity)  to  hiimans  or 
the  environment,  exposure  data,  extent 
of  harm,  or  possible  methods  of  risk 
reduction  necessary  to  change  the 
Agency’s  assessment  that  this  is  an  issue 
appropriately  addressed  by  OSHA. 

m.  Public  Record 

EPA  established  a  public  record  of  its 
response  to  this  petition  under  docket 
control  number  OPPTS-211043.  The 
public  record  contains  the  petition, 
response  and  the  basic  information 
considered  by  EPA  in  reaching  its 
decision  in  this  matter.  All  dociunents, 
including  the  index  of  the  docket,  are 
available  to  the  public  in  EPA’s  TSCA 
Nonconfidential  Information  Center 
(NQC)  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  NQC  is  located  at  EPA 
Headquarters,  Rm.  B607, 401  M  St., 
SW.,  Washington,  DC  20460. 

List  of  Subiects 

Environmental  protection. 

Dated;  April  4, 1997. 

Lynn  R.  Goldmnnn, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  97-9690  Filed  4-14-97;  8:45  am) 
SaUNO  CODE  Mafr-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  FCC 
For  Extension  Under  Delegated 
Authority;  Comments  Requested 

April  9, 1997. 

SUMMARY:  The  Federal  Commimications 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  pai>erwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 


conduct  or  sponsor  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  bimlen  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  FCC  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  imder 
delegated  authority  5  CFR 1320, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  16, 1997.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Commimications  Conunission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202—416-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0427. 

Title:  Se^on  73.3523  Dismissal  of 
applications  in  renewal  proceedings. 

Form  Number:  None. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1. 

Estimated  time  per  response:  8  hours 
(1  hour  licensee,  7  hours  attorney). 

Total  annual  burden:  1  hour. 

Needs  and  Uses:  On  April  12, 1996, 
the  Conunission  adopted  an  Order  (In 
the  Matter  of  Implementation  of 
Sections  204(a)  and  204(c)  of  the 
Telecommunications  Act  of  1996 


(Broadcast  Renewal  Procedures))  which 
implemented  Sections  204(a)  and  (c)  of 
the  Telecommunications  Act  of  1996 
and  eliminated  comparative  renewal 
hearings  for  broadcast  applications  filed 
after  May  1, 1995,  in  accordance  with 
the  Act.  All  pending  comparative 
renewal  proceedings  involving 
applications  filed  on  or  before  May  1, 
1995,  will  be  concluded  in  accordance 
with  the  procedural  provisions  of 
Section  73.3523. 

Section  73.3523  requires  an  applicant' 
for  a  construction  permit  to  obtain 
approval  from  the  FCC  to  dismiss  or 
withdraw  its  application  when  that 
application  is  mutually  exclusive  with  a 
renewal  application.  ITiis  request  for 
approval  must  contain  a  copy  of  any 
written  agreement  and  an  affidavit, 
stating  that  it  has  not  received  any 
consideration  (pre-initial  Decision)  or  it 
has  not  received  any  consideration  in 
excess  of  legitimate  and  prudent 
expenses  (post-initial  Decision)  for  the 
dismissal/withdrawal  of  its  application. 
In  addition,  within  5  days  of  the 
applicant’s  request  for  approval,  each 
remaining  competing  applicant  and  the 
renewal  applicant  must  submit  an 
affidavit  certifying  that  it  has  not  paid 
any  consideration  (pre-initial  Decision), 
or  that  it  has  not  paid  consideration  in 
excess  of  legitimate  and  prudent 
expenses  (post-initial  Decision)  for  the 
dismissal/withdrawal  of  a  competing 
application.  The  data  is  used  by  FCC 
staff  to  ensure  that  an  application  was 
filed  under  appropriate  circumstances 
and  not  to  extract  payments  prohibited 
by  the  Commission. 

OMB  Approval  Number:  3060-0342. 

Title:  Section  74.1284  Rebroadcasts. 

Form  Number:  None. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit.  j 

Number  of  Respondents:  100. 

Estimated  time  per  response:  1  hour. 

Total  annual  burden:  100  hours. 

Needs  and  Uses:  Section  74.1284 
requires  that  the  licensee  of  an  FM 
Translator  station  obtain  prior  consent  * 
from  the  primary  FM  broadcast  station 
or  other  translator  before 
rebroadcasting  their  programs.  In 
addition,  the  licensee  must  notify  the 
Conunission  of  the  call  letters  of  each 
station  rebroadcast  and  must  certify  that 
written  consent  has  been  received  frt>m 
the  licensee  of  that  station.  The  data  is 
Used  by  FCC  staff  to  update  records  and 
to  assure  compliance  with  FCC  rules 
and  regulations. 
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Federal  Communications  Commission. 

William  F.  Caton, 

Jt- 

Acting  Secretary. 

IFR  Doc.  97-9626  Filed  4-14-97;  8:45  ami 
BM.LING  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2187] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

April  10, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission’s  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these  document 
are  available  for  viewing  and  copying  in 
Room  239, 1919  M  Street,  N.W., 
Washington,  D.C.  or  may  be  purchased 
from  the  Commission’s  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  April  30, 
1997.  See  Section  1.4(b)(1)  of  the 
Commission’s  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  mu.st  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telemessaging,  Electronic  Publishing, 
and  Alarm  Monitoring  Services.  (CC 
Docket  No.  96-152) 

Number  of  Petitions  Filed:  2. 

Subject:  Implementation  of 
Infrastructure  Sheiring  Provisions  in  the 
Telecommunications  Act  of  1996.  (CC 
Docket  No.  96-237) 

Number  of  Petitions  Filed:  5. 

Federal  Communications  Commission. 
William  F.  Caton,  , 

Acting  Secretary. 

(FR  Doc.  97-9636  Filed  4-14-97;  8:45  am] 
BHXING  CODE  6712-41-M 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

TIME  AND  DATE:  10:30  a.m.,  Wednesday, 
April  23, 1997. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 


MATTER  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Community  Support  Revisions — 
Final  Rule. 

•  Community  Investment — Cash 
Advance  Proposed  Rulemaking. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408-2837. 

Bruce  A.  Morrison, 

Chairman. 

[FR  Doc.  97-9833  Filed  4-11-97;  2:34  pm) 
BILUNG  CODE  672S-01-M 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 
Maritime  Commission. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  62  FR  16578. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  2:00  p.m.— April  10, 1997. 
CHANGE  IN  THE  MEETING:  Addition  of  Item 
2:  docket  No.  96-20 — ^Port  Restrictions 
and  Requirements  in  the  United  States/ 
Japan  Trade. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking,  Secretary,  (202)  523- 
5725. 

Joseph  C  Polking, 

Secretary. 

IFR  Doc.  97-9832  Filed  4-11-97;  2:33  pm) 
BILLING  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Submission  to  0MB  Under 
Delegated  Authority 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  a  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
imder  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  requir^  to  respond  to,  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — ^Mary 
M.  McLaughlin — Division  of  Research 
and  Statistics,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551  (202-452-3829) 
OMB  Desk  Officer — ^Alexander  T. 

Hunt — Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room 
3208,  Washington,  DC  20503  (202- 
395-7860) 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
report: 

1.  Report  title:  Report  of  Medium- 
Term  Note  Issuance 
Agency  form  number.  FR  2600m,  q,  and 
s 

OMB  Control  number.  7100-0245 
Frequency,  monthly  (m),  quarterly  (q), 
and  semiannually  (s) 

Reporters:  U.S.  corporations 
Annual  reporting  hours:  94 
Estimated  average  hours  per  response: 
0.083 

Number  of  respondents:  424 
Small  businesses  are  not  affected. 

General  description  of  report  This 
information  collection  is  volimtary  (12 
U.S.C.  sections  225a  and  353  et  seq.) 
and  the  data  collected  will  no  longer  be 
treated  as  confidential. 

Abstract  This  report  collects 
information  on  the  monthly  volume  of 
medium-term  notes  issued  by 
corporations.  The  Board  staff  obtains  the 
data  frnm  the  universe  of  issuers. 
Individual  respondents  are  surveyed 
monthly,  quarterly,  or  semiannually, 
depending  on  the  level  and  frequency  of 
the  respondent’s  issuance  activity.  In 
addition,  once  a  year,  all  respondents 
report  the  amount  of  medium-term 
notes  outstanding.  The  information 
collected  on  this  report  is  used  to 
estimate  the  voliune  of  new  seciuities 
issuance  by  U.S.  corporations  that  is 
published  in  the  Federal  Reserve 
Bulletin  and  to  construct  estimates  of 
corporate  securities  outstanding  that  are 
used  in  the  flow  of  funds  accounts. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  9, 1997. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  97-9635  Filed  4-14-97;  8:45AM] 
BMSng  Cod*  S21(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 
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The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  ins|>ection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  30, 1997. 

A.  Federal  Reserve  Bank  of  Kansas 
Qty  Qohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Thomas  E.  Criswell,  as  co-trustee, 
Ada,  Oklahoma;  to  acquire  an  additional 
67.9  percent,  for  a  total  of  74.3  percent; 
Bill ).  Home,  Sr.,  as  co-trustee,  Ada, 
CBd^oma,  to  acqviire  an  additional  63.2 
percent,  for  a  tot^  of  74.3  percent;  C.B. 
Howard,  as  co-tmstee,  Ada,  Oklahoma, 
to  acquire  an  additional  69.8  percent, 
for  a  total  of  74.3  percent;  Richard  ). 
Thompson,  as  co-trustee,  Oklahoma 
City,  Oklahoma,  to  acquire  an  additional 

59.3  percent,  for  a  total  of  74.3  percent; 
and  James  N.  Wall,  as  co-trustee, 
Shawnee,  Oklahoma,  to  acquire  an 
additional  67.9  percent,  for  a  total  of 

74.3  percent,  of  the  voting  shares  of 
First  Ada  Bancshares,  Inc.,  Ada, 
Oklahoma,  and  thereby  indirectly 
acquire  First  National  Bank  and  Tmst 
Company,  Ada.  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  9, 1997. 

Jemufar  ).  Jiriiiison, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-9605  Filed  4-14-97;  8:45  am] 
MLUNQ  CODE 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Msrgers  of  Bank  Hokfing  Companies 

The  companies  listed  in  this  notice 
have  appli^  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regtilations  to  berame  a  bank 
holding  company  and/cH*  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanildng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 


be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  ffie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board- of 
Governors  not  later  than  May  10, 1997. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Penn^lvania  19105-1521; 

1.  First  National  Community  Bancorp, 
Inc.,  Ehmmore,  Pennsylvania;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  First 
National  Community  Bmik,  Dunmore, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Union  Illinois  1995  Investment 
Limited  Partnership,  Swansea,  Illinois; 
to  become  a  bank  holding  company  by 
retaining  17.41  percent  of  the  voting 
shares  of  Union  Illinois  Company, 
Swansea,  Illinois,  and  thereby  indirectly 
acquire  Union  Bank  of  Illinois, 

Swansea,  Illinois,  and  State  Bank  of 
Jerseyville,  Jerseyville,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  8, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-9604  Filed  4-04-97;  8:45  am] 
BILIJNQ  CODE  S210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  for  Clearance 

AGENCY:  Administration  on  Aging. 

The  Administration  on  Aging, 
Department  of  Health  and  Hiunan 
Services,  is  submitting  the  following 
proposal  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
9fr-511);  Title  VI  Program  Performance 
Remits. 

Type  of  Request:  “Reinstatement, 
without  change.” 


Use:  To  continue  an  existing 
information  collection.  Title  VI  Program 
Performemce  Report,  fi-om  Title  VI 
grantees  to  use  in  reporting  information 
on  programs  funded  by  Title  VI  as 
required  under  Section  202(a)(19), 
Section  614(a)(2),  and  Section  614(a)(3) 
of  the  Older  Americans  Act,  as 
amended. 

Frequency:  Semiannually. 

Respondent:  Tribal  organizations  and 
nonprofit  organizations  representing 
Native  Hawaiians. 

Estimated  number  of  responses:  222. 

Estimated  Burden  Hours:  648. 

Additional  Information  or  Comments: 
The  reporting  system  would  become 
effective  in  fiscal  year  1997.  The 
reporting  form  would  include  the 
following  elements; 

•  Total  number  services  provided; 

•  Unduplicated  munber  of  persons 
receiving  services; 

•  Stafj^g,  including  volunteers; 

•  Number  of  meal  sites  operated 
diuing  budget  period;  and 

•  Total  numoer  of  resources  used  to 
support  the  Title  VI  programs. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
the  following  address  within  30  days  of 
the  publication  of  this  notice: 
Administration  on  Aging,  Wilbur  J. 
Cohen  Federal  Building,  330 
independence  Avenue,  SW, 
Washington,  DC  20201,  Attn:  Reginald 
A.  Newsome. 

William  F.  Benson, 

Deputy  Assistant  Secretary  for  Aging. 

[FR  Doc.  97-9591  Filed  4-14-97;  8:45  am] 
BaUNQ  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-5-07] 

r 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Mwagement  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  QXi:  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 
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Proposed  Project 

1.  Survey  to  Evaluate  the  1989 
Revisions  of  the  U.S.  Standard 
Certificates  of  Live  Birth  and  Death  and 
the  U.S.  Standard  Report  of  Fetal 
Death — New — OMB  approved  the 
information  collections  for  the 
evaluation  of  the  1978  revisions  of  the 
U.S.  standard  certificates  and  reports 
under  OMB  No.  0937-0114.  The 
standard  certificates  are  used  by  state 
vital  statistics  offices  as  models  in 
developing  their  own  birth,  death,  and 
fetal  death  reporting  forms.  Data 


Live  Birth  Questionnaire  ... 
Fetal  Death  Questionnaire 
Death  Questionnaire  . 


obtained  from  these  reporting  forms  in 
each  individual  state  are  used  to 
compile  national  vital  statistics.  The 
standard  certificates  are  the  principle 
means  of  achieving  uniformity  of 
information  upon  which  national  vital 
statistics  are  based.  To  ensure  that  the 
standard  certificates  meet  the  various 
needs  for  which  they  are  designed,  it  is 
essential  that  they  be  evaluate  and 
revised  periodically.  This  information 
collection  will  be  used  to  evaluate  the 
items  on  the  1989  revisions  of  the 
standard  certificates  and  to  determine  if 


Respondents 


there  is  other  information  that  should  be 
included  on  the  standards  that  is 
needed  for  relevant  public  health 
research.  Respondents  will  include 
individuals  and  organizations  who  are 
involved  in  the  completion  of  vital 
records  or  who  utilize  vital  statistics 
data  and  have  an  interest  in  the  content 
of  the  standard  certificates.  The 
information  collected  will  be  used  by  a 
group  of  consultants  to  determine  what 
changes  may  be  needed  in  the  1989 
standard  certificates.  The  annual  total 
burden  hoius  are  3,000. 


No.  of  re¬ 
spond¬ 
ents 

No.  of  re- 
spond- 
ents/re- 
sponses 

Awg.  bur¬ 
den/re¬ 
sponse 
(in  hrs.) 

2000 

1 

0.5 

2000 

1 

0.5 

2000 

1 

0.5 

Dated:  April  9, 1997. 

Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-9622  Filed  4-14-97;  8:45  am] 
BiLUNa  CODE  41S3-1S-P 


DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

Centsrs  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Femald  Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Femald  Health  Effects 
Subcommittee. 

Times  and  Dates:  1  p.m.-9  p.m..  May  7, 
1997;  8:30  a.m.-5  p.m.,  May  8, 1997. 

Place:  The  Plantation,  9660  Dry  Fork  Road, 
Harrison,  Ohio  45020,  telephone  513/367- 
5610. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
acconunodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE,  the  Department  of  Health 
and  Human  Services  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  frcilities,  and 


other  persons  potentially  exposed  to 
radiation  or  to  potential  haz^s  from  non¬ 
nuclear  energy  production  use.  HHS 
delegated  program  responsibility  to  CDC 

In  addition,  an  MOU  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR’s  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CXRCLA  or 
“Superfund”).  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Ihirpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  QX^,  and  the  Administrator. 
ATSDR,  regarding  community.  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC’s  and  ATSDR’s  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a  forum 
for  commimity,  and  labor  interaction  and 
serve  as  a  vehicle  for  corrununity  concern  to 
be  expressed  as  advice  and  reconunendations 
to  CDC  and  ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include:  presentations  from  the  National 
Center  for  Environmental  Health  (NCEH) 
regarding  ciurent  activities;  the  National 
Institute  for  Occupational  Safety  and  Health 
and  ATSDR  will  provide  updates  on  the 
progress  of  current  studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information: 
Steven  A.  Adams,  or  Nadine  Dickerson, 
Radiation  Studies  Branch,  Division  of 
Enviromnental  Hazards  and  Health,  NCEH, 


CDC,  4770  Buford  Highway,  NE,  (M/S  F-35), 
Atlanta,  Georgia  30341-3724,  telephone  770/ 
488-7040,  FAX  770/488-7044. 

Dated;  April  7, 1997. 

Carolyn  J.  RusseU, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-9623  Filed  4-14-97;  8:45  am] 
BKJJNQ  COOE  4143-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859,  May  27. 
1975,  as  amended  most  recently  at  62 
FR  3900,  January  27. 1997,  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56606,  November  9, 1995),  is 
amended  as  set  forth  below  to  reflect  the 
reorganization  of  the  National  Institute 
of  Dental  Research  as  follows: 
Abolishment  of  the  Division  of 
Epidemiology  and  Oral  Disease 
Prevention  (NP5,  formerly  HNP5)  and 
the  transfer  of  its  functions  to  the 
Division  of  Intramural  Research  (NP2, 
formerly  HNP2). 

Section  N-B  Organization  and 
Functions,  under  the  heading  National 
Institute  of  Dental  Research  (NP. 
formerly  HNP),  is  amended  as  follows: 
(1)  the  title  and  functional  statement  for 
the  Division  of  Epidemiology  and  Oral 
Disease  Prevention  (NP5.  formerly 
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HNP5)  are  deleted  in  their  entirety;  and 
(2)  the  functional  statement  for  the 
Division  of  Intramural  Research  (NP2, 
formerly  HNP2)  is  deleted  in  its  entirety 
and  the  following  new  statement  is 
inserted; 

Division  of  Intramural  Research  (NP2, 
formerly  HNP2).  (1)  Plans  and  conducts 
basic  and  clinical  research  programs 
directed  toward  increasing  the 
fundamental  knowledge  of  craniofacial/ 
oral  health  and  disease,  including  the 
development,  structure,  function  and 
dysfunction  of  craniofacial/oral 
structures  and  tissues,  the  role  of 
microorganisms  and  host  immune 
responses  in  oral  and  systemic 
infectious  and  inflammatory  diseases, 
craniofacial  genetic  disorders,  oral  and 
pharyngeal  cancer,  and  acute  and 
chronic  pain  and  neurosensory 
mechanisms;  (2)  plans  and  conducts  a 
translational,  patient-oriented  and 
commimity-based  research  and 
assessment  program  aimed  at  translating 
new  knowledge  into  immediate  gains  in 
the  diagnosis,  prevention,  and  treatment 
of  diseases  and  disorders  and  in  the 
promotion  of  craniofacial/oral  and 
general  health;  (3)  develops,  directs,  and 
performs  epidemiologic  investigations 
of  craniofecial/oral  health  and  ^sease, 
as  well  as  oral  manifestations  of 
systemic  disorders;  identifies  and  tests 
risk  factors,  disease  maiiiers.  and 
clinical  indices  for  craniofacial/oral 
diseases  and  conditions;  (4)  performs 
research  in  the  areas  of  disease 
diagnosis,  etiology,  prognosis,  and 
treatment;  prevention  and  health 
promotion;  delivery  of  care,  utilization 
of  services,  risk-benefit  assessment,  and 
decision  systems;  (5)  provides  dental 
care  and  consvilts  for  Elected  inpatients 
and  ambulatory  patients  from  NIH 
Institutes  conducting  clinical  research 
in  the  Warren  Grant  Magnuson  Clinical 
Center,  (6)  evaluates  research  efforts  and 
establishes  program  priorities;  (7) 
allocates  funds,  space,  and  personnel 
ceilings  to  ensure  maximiun  utilization 
of  available  resources  in  the  attainment 
of  Institute  objectives  and  integrates 
new  research  activities  into  the  program 
structure;  (8)  collaborates  with  other 
NIH  Institutes  and  external  research 
institutions  and  maintains  an  awareness 
of  national  research  efforts  in  program 
areas;  and  (9)  provides  advice  on 
intramural  research  and  science  in 
general  to  the  Institute  Director. 

Dated:  April  1, 1997. 

Harold  Varmus, 

Director,  National  Institutes  of  Health. 

IFR  Doc.  97-9596  Filed  4-14-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

[W0-600-182(M)0 1A] 

Gila  Box  Riparian  National 
Conservation  Area  Advisory 
Committee  Iditarod  National  Historic 
Trail  Advisory  Committee 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Gila  Box  Riparian  National 
Conservation  Area  Advisory  Committee 
Iditarod  National  Historic  Trail 
Advisory  Committee — ^Notice  of 
Renewal. 

SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  2-463).  Notice  is  hereby 
given  that  the  Secretary  of  the  Interior 
has  renewed  the  Bureau  of  Land 
Management’s  (BLM)  Gila  Box  Riparian 
National  Conservation  Area  Advisory 
Committee  and  the  Iditarod  National 
Historic  Trail  Advisory  Committee. 

The  purpose  of  these  Committees  is  to 
provide  advice  to  the  Secretary  of  the 
Interior,  through  the  Director,  BLM  with 
respect  to  the  preparation  and 
implementation  of  the  comprehensive 
plan  for  the  long-range  management  and 
protection  of  the  Gila  Box  Riparian 
National  Conservation  Area  and  the 
Iditarod  National  Historic  Trail. 

FOR  FURTHER  INFpRMATION  CONTACT: 
Melanie  Wilson.  Intergovernmental 
Affairs  (640),  Bureau  of  Land 
Management,  1620  L  Street,  4th  Floor, 
Washington,  D.C.  20240,  telephone 
(202) 452-0377. 

Date  signed:  March  18, 1997. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

IFR  Doc.  97-9629  Filed  4-14-97;  8:45  am] 
BIUJNQ  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

San  Pedro  Riparian  National 
Conservation  Area  Advisory 
Committee 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  San  Pedro  Riparian  National 
Conservation  Area  Advisory  Committee 
notice  of  renewal. 

^MMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Public  Law  92-463).  Notice  is 
hereby  given  that  the  Secretary  of  the 


Interior  has  renewed  the  Bureau  of  Land 
Management’s  (BLM)  San  Pedro 
Riparian  National  Conservation  Area 
Advisory  Committee. 

The  purpose  of  the  Committee  is  to 
provide  advice  to  the  Secretary  of  the 
Interior,  through  the  Director,  BLM  with 
respect  to  the  preparation  and 
implementation  of  the  comprehensive 
plan  for  the  long-range  management  and 
protection  of  the  San  Pedro  Riparian 
National  Conservation  Area. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Wilson,  Intergovernmental 
Affairs,  (640),  Bureau  of  Land 
Management,  1620  L  Street,  4th  Floor, 
Wash^gton,  D.C.  20240,  telephone 
(202)  452-0377. 

Dated:  February  18, 1997. 

Bruce  Babbitt, 

Secretary  of  the  Interior. 

[FR  Doc.  97-9628  Filed  4-14-97;  8:45  am) 
BILLING  CODE  4310-S4-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Endangered  Species  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 
PRT-827365 

Applicant:  Kathleen  A.  McKeown, 

Department  of  Plant  and  Soil  Sciences, 

University  of  Massachusetts,  Amherst 

The  applicant  requests  a  permit  to 
take  (collect  mature  achenes  for 
deposition  into  the  National  Plant 
Germplasm  System  and  for  research)  the 
endangered  Tennessee  purple 
coneflower.  Echinacea  tennesseensis, 
and  smooth  cone  flower.  Echinacea 
laevigata,  from  Federal  properties 
throu^out  these  species’  ranges  in 
North  Carolina,  South  Caroliim,  Georgia, 
Tennessee,  and  Virginia  for  the  purpose 
of  enhancement  of  survival  of  the 
species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Regional  Permit  Biologist,  U.S.  Fish  and 
Wildhfe  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  by  May  15, 1997. 

Dociunents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 


BXUNQ  CODE  4140-01-41 
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a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 

Fax:  404/679-7081. 

Dated:  April  4, 1997. 

Noreen  K.  Clough, 

Regional  Director. 

(FR  Doc.  97-9601  Filed  4-14-97;  8:45  am) 
BHJJNG  COOC  4310-S6-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Adaptive  Harvest  Management  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  will  conduct  an 
open  meeting  on  April  22, 1997,  to 
discuss  potential  regulatory  alternatives 
for  setting  duck-himting  seasons. 

DATES:  April  22. 1997. 

ADDRESSES:  The  Adaptive  Harvest 
Management  Meeting  will  be  held  at  the 
National  Rural  Electric  Cooperative 
Association  Building,  4301  Wilson 
Boulevard,  Room  CC2,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief.  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634 — ^ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240,  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION: 

Representatives  from  the  Service,  the 
Sendee’s  Migratory  Bird  Regulations 
Committee,  Flyway  Council  Chairmen, 
and  Flyway  Coimcil  Consultants  will 
meet  on  April  22, 1997,  at  9:00  a.m.  to 
discuss  issues  involving  potential 
regulatory  alternatives  for  setting  duck¬ 
hunting  seasons.  Topics  schooled  for 
discussion  include  recent  Flyway 
Council  recommendations  that  have 
broad-scale  implications  on  harvest 
management  and  harvest  distribution 
and  the  implications  of  possible 
regulatory  solutions. 

In  accordance  with  Departmental 
policy,  these  meetings  are  open  to 
public  observation.  Members  of  the 
public  may  submit  written  comments  on 
the  matters  discussed  to  the  Director. 


Dated:  April  7, 1997. 

Gary  Edwards, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  97-9606  Filed  4-14-97;  8:45  am] 
BMIng  Cod*  4310-66-F 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the 

Powhatan  Renape  Nation 
Rankokus  Indian  Reservation,  P.O.  Box  225, 
Rancocas,  New  Jersey  08073-0225 

has  filed  a  petition  for  acknowledgment 
by  the  Secretary  of  the  Interior  that  the 
group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
Indian  Affairs  (BIA)  on  April  12, 1996, 
and  was  signed  by  members  of  the 
group’s  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  imder  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  Section  83.9(a)  (formerly 
54.8(d))  of  the  Federal  regulations, 
interested  parties  may  submit  factual 
and/or  legal  arguments  in  support  of  or 
in  opposition  to  the  group’^  petition. 
Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BlA’s  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BIA. 
The  petitioner  will  be  provided  an 
opportvmity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner’s 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  Room  3427-MIB,  1849  C 
Street,  N.W.,  Washington,  D.C.  20240, 
Phone:  (202)  208-3592. 


Dated:  April  7, 1997. 

Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 

(FR  Doc  97-9607  Filed  4-14-97;  8:45  am) 
BIUJNQ  COOC  4ai(M>2-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act,  25 
U.S.C.  §  2710,  the  Secretary  of  the 
Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  piupose  of  engaging  in 
Class  m  gaming  on  Indian  lands.  The 
Assistant  Secretary — ^Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved  the 
Tribal  State  Gaming  Compact  between 
Choctaw  Nation  and  the  State  of 
Oklahoma,  which  was  executed  on 
December  6, 1996. 

DATES:  This  action  is  effective  April  15, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

''  George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4068. 

Dated:  April  3, 1997. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  97-9592  Filed  4-14-97;  8:45  am] 
BNOJNQ  CODE  4310-02-^ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-020-07-122(M>0] 

Notice  of  Intent  To  Amend  a  Rmource 
Management  Plan 

summary:  The  Bureau  of  Landf 
Management  (BLM)  is  preparing  an 
Environmental  Assessment  (EA),  to 
consider  a  proposed  amendment  to  the 
Box  Elder  Resource  Management  Plan 
(RMP).  The  proposed  amendment 
would  consider  alternatives  for  Off- 
Highway  Vehicle  use  in  Box  Elder 
Coimty. 

OATES:  The  comment  period  for 
identification  of  issues  for  the  proposed 
plan  amendment  will  commence  April 
15, 1997.  Comments  must  be  submitted 
on  or  before  May  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
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Leon  Berggren,  Resource  Advisor, 
Bureau  of  Land  Management,  Salt  Lake 
District,  2370  South  2300  West,  Salt 
Lake  Qty,  UT  84119,  telephone  (801) 
977-4350.  Existing  planning  documents 
and  information  are  availahle  at  the 
above  address  or  telephone  number. 
Comments  on  the  proposed  plan 
amendment  should  be  sent  to  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  The  Salt 
Lake  District,  BLM,  is  proposing  to 
amend  the  Box  Elder  RMP  management 
prescriptions  for  Off-Highway  Vehicle 
(OHV)  use  in  Box  Elder  County.  The 
BLM  is  in  partnership  with  the  coimty 
and  a  citizen’s  group  to  determine  OHV 
usage  in  the  county.  An  environmental 
assessment  (EA)  will  be  prepared  to 
analyze  the  impacts  of  this  proposal  and 
alternatives.  Public  participation  is 
being  sought  at  this  initial  stage  in  the 
plaiming  process  to  ensure  the  RMP 
amendment  addresses  all  issues, 
problems  and  concerns  from  those 
interested  in  the  management  of  lands 
within  the  Salt  Lake  District. 

Douglas  M.  Koza, 

Acting  State  Director. 

IFR  Doc.  97-9664  Filed  4-14-97;  8:45  ami 
BSJJNQ  CODE  4310-OQ-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-030-07-1430-01:  WIES-047060] 

Notice  of  Realty  Action:  Sale  of  Public 
Land  in  Bayfield  County,  Wisconsin; 
Correction 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  This  notice  corrects  the 
information  published  beginning  on 
page  53236  in  the  issue  of  Thur^ay, 
October  10. 1996,  (Vol.  61,  No.  198).  On 
page  53237,  the  first  column  should 
read  as  follows: 

The  following  land  has  been  found 
suitable  for  sale  under  authority  of  the 
Act  of  August  24. 1954  (68  Stat.  789)  as 
a  claim  to  omitted  lands  resurveyed  in 
1980.  The  land  will  not  be  ofier^  for 
sale  imtil  at  least  60  days  after  the  date 
of  this  notice. 

Fourth  Principal  Meridian, 

T.43N.,  R.7W. 

Sec.  17,  Lot  #7 
Containing  22.00  acres. 

The  remainder  of  the  notice  is  correct 
as  printed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Johnson.  Realty  Specialist, 
Milwaukee  District,  (414)  297-4413. 


Dated:  April  9, 1997. 

Judy  A.  Patterson, 

Acting  District  Manager. 

IFR  Doc  97-9621  Filed  4-14-97;  8:45  am) 
BILLIIIQ  CODE  4910-PH-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-030-1 020-04-WEEDl 

Proposed  Supplementary  Rules  for 
Use  of  Certified  Noxious  Weed-Free 
Forage,  Straw,  and  Muich  in  the 
Rawiins  DistricL  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior 

ACTION:  Notice  of  proposed 
supplementary  rules  to  require  the  use 
of  certified  noxious  weed-free  forage, 
straw,  and  mulch  on  Bureau  of  Land 
Management  (BLM)  administered  lands 
in  the  Rawlins  District,  Wyoming. 

SUMMARY:  The  District  Manager  of  the 
Rawlins  District  BLM  in  Wyoming  is 
proposing  a  requirement  that  all  BLM 
visitors  and  permittees  in  the  Rawlins 
District  use  certified  noxious  weed-free 
hay,  straw,  or  mulch  when  visiting  BLM 
administered  lands  in  the  District.  This 
requirement  will  affect  visitors  who  use 
hay  or  straw  on  the  BLM  administered 
lands  in  the  Rawlins  District  such  as: 
recreationists  using  pack  and  saddle 
stock,  ranchers  with  grazing  permits, 
outfitters,  and  contractors  who  use 
straw  or  other  mulch  for  reseeding 
purposes.  These  individuals  or  groups 
would  be  required  to  purchase  certified 
noxious  weed-free  forage  products,  or 
use  other  approved  products  such  as 
processed  grains  and  pellets  while  on 
BLM  administered  lands  in  the  District. 
DATES:  Comments  concerning  the 
proposal  should  be  received  on  or 
before  May  15, 1997. 

ADDRESSES:  Send  vmtten  comments 
concerning  the  Wyoming  requirement 
to:  District  Manager,  Bureau  of  Land 
Management.  1300  North  Third  Street, 
Rawlins,  Wyoming  82301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Rawlins 
District  Office,  Attn:  Susan  Foley,  1300 
North  Third  Street,  Rawlins,  WY  82301, 
or  telephone  307-328-4200. 
SUPPLEMENTARY  INFORMATION:  Noxious 
weeds  are  a  serious  problem  in  the 
western  United  States.  Estimates  of  the 
rapid  spread  of  weeds  in  the  west 
include  2,300  acres  per  day  on  BLM 
administered  lands  and  4,600  acres  per 
day  on  all  western  public  lands.  Species 
like  Leafy  Spurge,  Spotted  Knapweed, 
Russian  Knapweed,  Musk  Thistle, 


Dalmatian  Toadflax,  Purple  Loosestrife, 
and  many  others  are  alien  to  the  United 
States  and  have  no  natural  enemies  to 
keep  their  populations  in  balance. 
Consequently,  these  undesirable  weeds 
invade  healthy  ecosystems,  displace 
native  vegetation,  r^uce  species 
diversity,  and  destroy  wildlife  habitat. 
Widespread  infestations  lead  to  soil 
erosion  and  stream  sedimentation.  • 
Fiuthermore,  noxious  weed  invasions 
weaken  reforestation  efforts,  reduce 
domestic  and  wild  ungulates’  grazing 
capacity,  occasionally  irritate  public 
land  users  by  aggravating  allergies  and 
other  ailments,  and  threaten  Federally 
protected  plants  and  animals. 

To  curb  the  spread  of  noxious  weeds, 
a  growing  niunber  of  Western  States 
have  jointly  developed  noxious  weed- 
free  forage  certification  standards,  and, 
in  cooperation  with  various  Federal, 
State,  and  County  agencies,  passed 
weed  management  laws.  Because  hay 
and  other  forage  products  containing 
noxious  weed  seed  are  part  of  the 
infestation  problem.  Wyoming  has 
developed  a  State  hay  inspection- 
certification-identification  process, 
participates  in  a  regional  inspection- 
certification-identification  process,  and 
encourages  forage  producers  in 
Wyoming  to  grow  noxious  weed-free 
products.  The  Weed  and  Pest  Districts 
of  Albany,  Carbon,  Fremont,  and 
Laramie  Counties  have  documented 
that,  in  1996,  74  growers  in  these 
coxmties  product  approximately 
15,000  acres  of  certified  forage  for  sale 
including  grass  hay,  alfalfa  hay.  a 
mixtiue  of  grass  and  alfalfa  hay,  as  well 
as  straw. 

Region  Two  of  the  United  States 
Forest  Service,  Department  of 
Agriculture,  implemented  a  similar 
policy  for  National  Forest  lands  in 
Wyoming  and  surrounding  States  in 
1994.  The  BLM  in  Wyoming 
implemented  a  standard  stipulation  on 
all  Special  Recreation  Permits  in  1992 
requiring  holders  of  those  permits  to  use 
certified  weed-free  products.  This 
propbsal  will  provide  a  standard 
regulation  for  all  users  of  BLM  lands  in 
Wyoming  and  will  provide  for 
coordinated  management  with  National 
Forest  lands  across  jurisdictional  lines. 

In  cooperation  with  the  State  of 
Wyoming  and  the  U.S.  Forest  Service, 
the  BLM  is  proposing,  for  all  BLM 
administered  lands  within  the  Rawlins 
District,  a  ban  on  hay,  straw,  or  mulch 
that  has  not  been  certified.  This 
proposal  includes  a  public  information 
plan  to  ensure  that: 

1.  This  b€m  is  well  publicized  and 
imderstood;  and 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


18359 


2.  BLM  visitors  and  land  users  will 
know  where  they  can  purchase  State- 
certified  hay  or  other  products. 

These  supplementary  rules  will  not 
appear  in  the  Code  of  Federal 
regulations.  The  principal  author  of 
these  proposed  supplementary  rules  is 
Susan  Foley,  Soil  Scientist,  Rawlins 
District,  Wyoming  BLM. 

For  the  reasons  stated  above,  under 
the  authority  of  43  CFR  8365.1-6,  the 
Rawlins  District  Office,  BLM,  proposes 
supplementary  rules  to  read  as  follows: 

Supplementary  Rules  to  Require  the 
Use  of  Certified  Noxious  Weed-Free 
Forage  on  Bureau  of  Land  Management- 
Administered  Lands  in  the  Rawlins 
District  are — 

1.  To  prevent  the  spread  of  weeds  on 
BLM-administered  lands  in  the  District, 
elective  August  1, 1997,  all  BLM  lands 
within  the  Rawlins  District,  at  all  times 
of  the  year,  shall  be  closed  to  possessing 
or  storing  hay,  straw,  or  mulch  that  has 
not  been  certified  as  free  of  prohibited 
noxious  weed  seed. 

2.  Certification  will  comply  with 
“Regional  Standards”  jointly  developed 
by  the  states  of  Colorado,  Idaho, 
Montana,  Utah,  Wyoming,  and  Nebraska 
for  noxious  weed  seed  fr^  and  noxious 
weed  free  forage. 

3.  The  following  persons  are  exempt 
from  this  order:  anyone  with  a  permit 
signed  by  BLM’s  authorized  officer  at 
the  Resource  Area  Office  specifically 
authorizing  the  prohibited  act  or 
omission  within  that  Resource  Area. 

4.  Any  person  who  knowingly  and 
willfully  violates  the  provisions  of  these 
supplemental  rules  regarding  the  use  of 
noncertified  noxious  weed-fiee  hay, 
straw,  or  mulch  when  visiting  Bureau  of 
Land  Management  administered  lands 
in  the  Rawlins  District,  without 
authorization  required,  may  be 
commanded  to  appetir  before  a 
designated  United  States  Magistrate  and 
may  be  subject  to  a  fine  of  not  more  than 
$1,000  or  imprisonment  of  not  more 
than  12  months,  or  both,  as  defined  in 
43  U.S.C.  1733(a). 

Dated;  April  9, 1997. 

Alan  R.  Pierson, 

State  Director. 

(FR  Doc.  97-9625  Filed  4-14-97;  8:45  am] 
BILUNQ  CODC  4310-10-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Western  Gulf 
of  Mexico,  Oil  and  Gas  Lease  Sale  168 

AGENCY:  Minerals  Management  Service, 
Interior. 


ACTION:  Availability  of  the  proposed 
notice  of  sale. 


Gulf  of  Mexico  Outer  Continental 
Shelf  (OCS);  Notice  of  Availability  of 
the  Proposed  Notice  of  Sale  for 
proposed  Oil  and  Gas  Lease  Sale  168  in 
the  Western  Gulf  of  Mexico.  This  Notice 
of  Availability  is  published  pursuant  to 
30  CFR  256.29(c),  as  a  matter  of 
information  to  the  public.. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act,  as  amended,  provides  the  affected 
States  the  opportunity  to  review  the 
proposed  Notice  of  S^e. 

The  proposed  Notice  of  Sale  for 
proposed  Sale  168  may  be  obtained  by 
written  request  to  the  Public 
Information  Unit,  Gulf  of  Mexico 
Region,  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394,  or  by 
telephone  at  (504)  736-2519. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Regi^er  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  scheduled  for 
August  1997. 

Dated:  April  9, 1997. 

Cynthia  Quarterman, 

Director.  Minerals  Management  Service. 

[FR  Doc.  97-9651  Filed  4-14-97;  8:45  am] 
BILLING  CODE  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  5, 1997.  Pursuant  to  section  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  April  30, 1997. 
Carol  D.  Shull, 

Keeper  of  the  National  Register. 

CALIFORNIA 
Los  Angeles  County 

Glendale  Southern  Pacific  Railroad  Depot, 
Gardena  Ave.,  jet  with  W.  Cerritos  Ave., 
Glendale,  97000376 


COLORADO 
Jefferson  County 

Rocky  Flats  Plant,  Approximately  2  mi.  SE  of 
jet  of  CO  93  and  OO  198,  Golden  vicinity, 
97000377 

Montezuma  County 

Cannonball  Ruins  Great  Pueblo  Period  of  the 
McElmo  Drainage  Unit  MPS)  Address 
Restricted,  Cortez  vicinity,  97000378 

FLORIDA 

Flagler  County 

Cherokee  Grove,  W  of  FL  Al  A  ^d  E  of  I- 
95,  on  Pellicer  Cr.,  approximately  .25  mi. 

S  of  the  St  Johns — ^Flagler  county  line, 

«  Bunnell  vicinity,  97000379 

ILLINOIS 
Clark  County 

Dulaney,  Robert  L.,  House,  602  N.  7th  St, 
Marshall,  97000382 

Cook  County 

Thome,  George  R.,  House,  7  Cottage  Row, 
Midlothian,  97000381 

McLean  County 

Camelback  Bridge,  Virginia  Ave.,  across  the 
Constitution  Trail,  Normal,  97000383 

Mercer  County 

Mercer  County  Fairgrounds,  12th  Ave.,  SW., 

.5  mi.  S  of  jet  with  IL 17,  Aledo,  97000380 

IOWA 

Black  Hawk  County 

Cedar  Falls  Independent  Order  of  Odd 
Fellows,  401-403  Main  St.,  Cedar  Falls, 
97000384 

Lange,  August  H.  J.  and  Justena,  Farmstead 
Historic  District,  8214  Spring  Creek  Rd.,  La 
Porte  City  vicinity,  97000385 

Boone  County 

Stoll  Building  Works,  824  Allen  St,  Boone, 
97000390 

Cent)  Gordo  County 

First  National  Bank  of  Mason  Qty,  5-7  N. 
Federal  Ave.,  Mason  City,  97000392 

Clinton  County 

Saint  Boniface  Church,  2500  N.  Pershing 
Blvd.,  Clinton,  97000386 

Henry  County 

Cooper,  George  and  Margaret,  House,  400  W. 
Monroe  St,  Mount  Pleasant,  97000393 

Johnson  County 

Oxford  Commercial  Historic  District, 
Roughly,  Augusta  Ave.  between  Wilson  St 
and  Center  St  alley,  Oxford,  97000389 

Lee  County 

Moyce — Steffens  House,  1615  Avenue  H,  Fort 
Madison,  97000394 

Muscatine  County 

Ward,  George  H.  and  Loretta,  House,  719  N. 
Calhoun  St,  West  Liberty,  97000388 

Story  County 

Municipal  Building,  420  Kellogg  Ave.,  Ames, 
97000391 
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Woodbury  County 

Momingside  College  Historic  District, 

Roughly  bounded  by  Vine,  Momingside, 
Garretson,  Peters,  and  S.  Paxton  Aves.,  and 
Sioux  Trail,  Sioux  City,  97000387 

KANSAS 

Allen  County 

Northrup  House,  318  East  St.,  lola,  97000395 

MICHIGAN 
St.  Clair  County 

Edison,  Thomas  A.,  Boyhood  Homesite, 
Address  Restricted,  Port  Huron  vicinity, 
97000397 

Wayne  County 

Park  Avenue  Historic  District,  Park  Ave., 
between  W.  Adams  Ave.  and  W.  Fisher 
Freeway,  Detroit,  97000396 

MISSOURI 
Cole  County 

Haar,  Herman,  House,  110  Bolivar  St., 

Jefferson  City,  97000398 

NEW  HAMPSHIRE 

Cheshire  County 

Fitzwilliam  Common  Historic  District,  jet.  of 
NH  119,  Richmond  Rd.,  and  Templeton 
Hwy.,  Fitzwilliam,  97000399 

|FR  Doc.  97-0686  Filed  4-14-97;  8:45  am] 
BajJNQ  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclantalion 
and  Enforcement 

Notice  of  Proposed  Information 
Coliection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annotmeing 
that  the  information  collection  request 
for  the  title  described  below  has  bwn 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
infmmation  collection  and  the  expected 
burden  and  cost. 

OATES:  Comments  must  be  submitted  on 
or  before  April  IS,  1997,  to  be  assured 
of  consideration. 

FOR  FURTHER  MFORMATION  CONTACT: 

To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  20B-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 


regulations  at  CFR 1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
foimd  at  30  CFR  Part  795,  Small 
operator  assistant.  OSM  is  requesting  a 
3-year  term  of  approval  for  this 
information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ourently  valid  OMB 
control  munber.  The  OMB  control 
nvunber  for  this  collection  of 
information  is  listed  in  30  CFR  Part  795, 
which  is  1029-0061.  ^ 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  January 
17, 1997  (62  FR  2683).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

Title:  Small  Operator  Assistance. 

OMB  Control  Number:  1029-0061. 

Summary:  This  information  collection 
requirement  is  needed  to  provide 
assistance  to  qualified  small  mine 
operator  sunder  section  507(c)  of  P.L. 
96-87.  The  information  requested  will 
provide  the  regulatory  authority  with 
data  to  determine  the  eligibility  of  the 
applicant  and  the  capability  and 
expertise  of  laboratories  to  perform 
reouired  tasks. 

Bureau  Form  Number:  FS-6. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents:  Small 
operators  and  State  regulatory 
authorities. 

Total  Annual  Responses:  300. 

Total  Annual  Bumen  Hours:  12,140 
hours. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency’s 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  cl^ty  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  dl  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17ffi  Street,  NW,  Washington,  DC  20503. 


Dated:  April  9, 1997. 

Richard  G.  Bryson, 

Acting  Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  97-9704  Filed  4-14-97;  8:45  am] 
BILUNQ  CODE  4310-0S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  New  Coliection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  report  of  mail  order 
transactions. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  February  4, 1997  at  62  FR 
6012,  allowing  for  a  60-day  public 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  May  15, 1997;  This 
process  is  published  in  accordance  with 
5  CFR  1230.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 

Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  the  information 
collection: 

1.  Type  of  Information  Collection: 

New  collection. 

2.  Title  of  the  Form/ Collection:  Report 
of  Mail  Order  Transactions. 

3.  Agency  form  number;  None,  if  any, 
and  the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 

■  or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit. 

“The  Comprehensive  Methamphetamine 
Control  Act  of  1996  (Public  Law  104-237) 
(MCA)  amended  the  Controlled  Substances 
Act  to  require  that  each  regulated  person  who 
engages  in  a  transaction  with  a  non-regulated 
person  which  involves  ephedrine, 
pseudoephedrine,  or  phenylpropanolamine 
(including  drug  products  containing  these 
chemicals)  and  uses  or  attempts  to  use  the 
Postal  Service  or  any  private  or  commercial 
carrier  shall,  on  a  monthly  basis,  submit  a 
report  of  each  such  transaction  conducted 
during  the  previous  month  to  the  Attorney 
General.” 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,500  respondents  at  6  times 
per  year  at  1  hour  per  response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  9,000  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April  10, 1997. 

Robert  B.  Briggs, 

Department  Cleamnce  Officer,  United  States 
Department  of  Justice. 

[FR  Doc  97-9702  Filed  4-14-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  March  and  April, 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  efigibiUty 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers’  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated, 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-33,049:  Washington  Public 
Power  Supply  System,  Richland, 

WA 

TA-W-33,080;  Kellogg  Brush 

Manufacturing  Co.,  Easthampton, 
MA 

TA-W-33,273  &  TA-W-33,274; 

Consolidated  Contractor/Perfection 
Pad,  Buffalo,  NY 

TA-W-33,162:  Contact  Technologies, 
Inc.,  St.  Marys,  PA 

TA-W-33,223:  Camp,  Inp.,  Jackson,  MI 
TA-W-33,146:  Federal  t^^ul  Corp., 
Letters  Ford,  IN 
TA-W-33,1J3;  Frigidaire  Home 

Products,  Div  of  White  Consolidated 
Industries,  Greenville,  MI 
TA-W-33,276:  Square  D  Co./Schneider 
North  America,  Milwaukee  WI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibiUty  have  not  been  met  for  ^e 
reasons  specified. 


TA-W-33,311;  Pacificorp,  Portland,  OR 
TA-W-33,069;  System  One  Amadeus, 
Miami,  FL 

TA-W-33,095;  General  Electric  Co., 
Pittsfield,  MA  PA 

TA-W-33,197:  Mason  Distributors,  Inc., 
Hasbrouch  Heights,  NJ 
TA-W-33,127;  Character 

Suburbanwear,  Inc.,  New  York,  NY 
TA-W-33,058:  Texaco  Trading  and 
Transporation,  Inc.,  Cheyenne.  WY 
&•  Operating  in  Various  Other 
Locations:  A;  Gillette,  WY,  B; 

Casper,  WY,  C;  Sidney,  MT,  D; 
HeMton,  OK,  E;  Ness  City,  KS,  F; 
Booker,  TX 

TA-W-33,312;  Boise  Cascade  Corp., 
Portland,. OR 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33,251;  Allied  Signal  Laminate 
Systems,  Electronic  Materials, 
Lacrosse,  WI 

Layoffs  were  caused  by  transferring 
production  of  the  subject  plant  to  other 
domestic  faciUties  of  AlU^  Signal. 
TA-W-33,317;  Vanguard  Plastic,  Inc., 
Paterson,  NJ 

DecUnes  in  employment  at  the  subject 
plant  are  related  to  the  company  shifting 
their  production  of  plastic  containers  to 
another  domestic  location  in  Allentown. 
PA. 

TA-W-33,229:  Avesta  She^eld  East, 

Inc.,  Baltimore,  MD 
TA-W-33,335:  76  Products  Co. 

Headquartered  in  Costa  Mesa,  CA  S' 
Operating  at  Various  Locations  in 
The  State  of  California 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-33,232;  Springfield  Forest 
Products,  Springfield,  OR 
Sales  and  production  declines  at  the 
subject  firm  were  due  to  a  fire  at  the  saw 
mill  in  August  1996. 

TA-W-33,1 12;  Hecla  Mining  Co., 

Grouse  Creek  Mine,  Challis,  ID 
The  US  is  a  net  exporter  of  gold,  not 
a  net  importer.  The  US  is  currently  the 
second  largest  producer  of  gold  in  the 
world. 

TA-W-33,209;  Parker  Abex  NML 
Aerospace,  Kalamazoo,  MI 
Worker  layoffs  are  associated  with  the 
transfer  of  production  horn  Kalamazoo, 
MI  to  other  plants  located  domestically. 
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TA-W-33,997:  General  Electric  Co.,  Erie 
PA 

TA-W-33,290:  Elk  Spinners,  Hope  Mills, 
NC 

TA-W-33,195;  Reynolds  Metis  Co., 
Fulton  Can  Plant,  Fulton,  NY 
TA-W-33,337;  Mitsubishi  Consumer 
Electronics  America,  Santa  Ana, 

CA; 

TA-W-33,327:  Elk  Spinners, 

Fayetteville,  TN 

TA-W-^3,336;  Inland  Paperboard  &■ 
Packaging,  Inc.,  Erie,  PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-33,183:  Niagara  Mohawk  Power 
Corp.,  Headquartered  in  Syracuse, 
NY 

The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 

Afifirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-33,365:  Anchor  Glass  Container, 
Houston,  TX:  February  26, 1996. 
TA-W-33,368;  In-Sink-Erator,  Elkhom 
Div.,  Elkhom,  WI:  March  12, 1996. 
TA-W-33,071;  Laurel  Engineering,  Inc., 
San  Diego,  CA:  December  9, 1 995. 
TA-W-33,269;  Sun  Apparel,  Inc., 
Concepcion  Plant,  El  Paso,  TX: 
April  18, 1997. 

TA-W-33,002:  Ilissa  Bridals,  New  York, 
NY:  December  2, 1995. 
TA-W-33,103;  Dynafiber,  Inc., 

Stevenson,  WA:  December  23, 1995. 
TA-W-33,205;  Burwood  Products  Co., 
Traverse  City,  MI:  January  30, 1996. 
TA-W-33,088;  MRI  Everite  Knitting 
Mills,  Lebanon,  PA:  December  12, 
1995. 

TA-W-33,283:  Rodtri  Co.,  Alberta,  VA: 
February  21,  1996. 

TA-W-33, 013;  Karen  Tang  Sewing,  San 
Francisco,  CA:  November  18, 1995. 
TA-W-33,134;  Cott  Distributors  USA, 
Oakfield,  NY:  January  15, 1996. 
TA-W-33,227;  National  Sportswear  Co., 
Reedsburg,  WI:  February  1 1, 1996. 
TA-W-33,352:  Nantucket  Industries, 
Cartersville,  CA:  March  10, 1996. 
TA-W-33,252;  Oshkqsh  B’Gosh,  Inc., 
Oshkosh,  WI:  February,! 3, 1996. 
TA-W-33,212;  Getinge/Castle, 

Mercersburg,  PA:  February  6, 1996. 
TA-W-33,012:  Sunny  Co.,  San 

Francisco,  CA:  November  18, 1995. 


TA-W-33,119;  Siemens 

Electromechanical  Components, 

Inc.,  Marion,  KY:  December  6, 1995. 
TA-W-33,342;  Workers  of  Personnel 
Partners  Employed  at  WG/ 

Domestic,  Inc.,  Mishawaka,  IN: 
March  7, 1996. 

TA-W-33,187  &  A;  J  and  J  Group,  Inc., 
Franklin,  WV  and  Waynesboro,  PA: 
January  28, 1996. 

TA-W-33,330;  Commemorative  Brands, 
Inc.,  L.G.  Balfour  Co.,  North 
Attleboro,  MA:  February  24, 1 996. 
TA-W-33,191;  Alsea  Veneer,  Inc., 
Newport,  OR:  January  23, 1996. 
TA-W-33,286;  Stevens  International, 
Inc.,  Hamilton  Div  and  Hamilton 
Machining  Center,  Hamilton,  OH: 
February  26,  1996. 

TA-W-33,266;  Economy  Color  Card, 

Inc.,  Roselle,  NJ:  February  19, 1996. 
TA-W-33,254;  D6rR  Cedar  Products, 
Inc.,  Forks,  WA:  February  12, 1996. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  call^  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  n, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  March, 

1997. 

In  order  for  an  affirmative 
determination  to  he  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers’  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
b^ome  totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases  in 
imports  contributed  importantly  to  such 
workers’  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers’  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  prt^uced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and1[4)  were  not  met.  Imports  firom 


Canada  or  Mexico  did  not  contribute 
importantly  to  workers’  separations. 

There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01510:  Square  D 

Company,  Scheider  North  America, 
Milwaukee,  WI 

NAFTA-TAA-01 439;  Mid-America 
Dairymen,  Inc.,  Sabetha,  KS 
NAFTA-TAA-^1486:  Burwood  Products 
Co.,  Traverse  City,  MI 
NAFTA-TAA-01489;  Allied  Signal 
Laminate  Systems,  Electronic 
Materials,  LaCrosse,  WI 
NAFTA-TAA-01571:  Washington 
Public  Power  Supply  System, 
Richland,  WA 

NAFTA-TAA-01527;  Elk  Spinners, 

Hope  Mills,  NC 

NAFTA-TAA-01 502;  Merchants  Fast 
Motor  Lines,  Odessa,  TX 
NAFTA-TAA-01 541;  Rbseburg  Forest 
Product  Co.,  Dixonville  Veneer 
Plant,  Roseburg,  OR 
NAFTA-TAA-01458;  Frigidaire  Home 
Products,  Div.  of  White 
Consolidated  Industries,  Greenville, 
MI 

NAFTA-TAA-01518;  Boise  Cascade 
Corp.,  Portland,  OR 
NAFTA-TAA-01 4S5;  Oshkosh  B’Gosh, 
Inc.,  Oshkosh,  WI 

NAFTA-TAA-01 562;  Lithonia  Lighting, 
Conyers,  CA 

NAFTA-TAA-01423;  Industrial 

Dynamics  Co.,  LTD,  Torrance,  CA 
NAFTA-TAA-01437;  Lance  Garment 
Corp.,  Red  Bay,  AL 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
w'orkers  for  such  determination. 
NAFTA-TAA-01 459;  Leer  Mfg.— 
Southeast  Div.,  Conyers,  GA: 
January  20, 1996. 

NA^A-TAA-01 483;  Alsea  Veneer, 

Inc.,  Newport,  OR:  January  27, 

1996. 

NAFTA-TAA-01 456;  American  Fiber 
Resources,  L.P.,  Fairmont,  WV: 
January  15, 1996. 
NAFTA-TAA-01559;  Nantucket 

Industries,  Catersville,  GA:  March 
10,  1996. 

NAFTA-TAA-01 564;  Design  House, 
Stanwood,  WA:  March  13, 1996. 
NAFTA-TAA-01578;  Economy  Color 
Card,  Inc.,  Roselle,  NJ:  March  19, 
1996. 

NAFTA-TAA-01321;  Sunny  Co.,  San 
Francisco,  CA:  October  1, 1995. 
NAFTA-TAA-^1325;  Karen  Tang 

Sewing,  San  Francisco,  CA:  October 
1,  1995. 


18363 


Federal  Register 


NAFTA-TAA-01490;  National 

Sportswear  Co.,  Reedsburg,  WI: 
February  1 1, 1996. 
NAFTA-TAA-01560;  Ametek/March 
Electric,  Cambridge,  OH:  January 
23,  1996. 

NAFTA-TAA-01512;  DS-R  Cedar 

Products,  Inc.,  Forks,  WA:  February 

12. 1996. 

NAFTA-TAA-01537;  Rodtri  Co., 

Alberta,  VA:  February  21, 1996. 
NAFTA-TAA-01514;  Mitsubishi 
Consumer  Electronics  America, 

Inc.,  Santa  Ana,  CA:  February  14, 
1996. 

N AFT A-TAA-01 549;  International  Wire 
Corp  (Formerly  Wirekraft 
Industries),  Burcliff  Industries  Div., 
Bucyrus,  OH:  February  26, 1996. 
NAFTA-TAA-01496:  Square  D 

Company,  Clearwater,  FL:  February 
17,  1996. 

NAFTA-TAA-01530  6"  A;  Stride  Rite 
Corp.,  Hamilton,  MO  Sr  Tipton,  MO: 
February  24, 1996. 

NAFT A-TAA-01 414;  Laurel 

Engineering.  Inc.,  San  Diego,  CA: 
January  7, 1996. 

NAFT  A-TAA-01 552;  Landonna 

Sportswear,  Warren,  AR:  February 
19,  1996. 

NAFTA-TAA-01572;  In-Sink-Erator, 
Elkhom  Div.,  Elichom,  WI:  March 

19. 1996. 

NAFTA-TAA-01509;  Rockwell 
Automation/ Allen-Bradley  Co., 
Mauston,  WI:  February  8, 1996. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  March  and 
April,  1997.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  April  4, 1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  Sr  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-9669  Filed  4-14-97;  8:45  ami 
BILUNG  cooe  4S70-90-M 
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DEPARTMENT  OF  LABOR 

Employtnent  and  Training 
Administration 

[NAFTA-01341  and  TA-^IV-33,029) 

Wiliamette  Industries,  Incorporated, 
Dallas,  OR,  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  February  4, 1997,  the 
Oregon  AFL-QO  together  with  the 
Western  Council  of  Industrial  Workers 
Local  #2714,  United  Brotherhood  of 
Carpenters  and  Joiners  of  America, 
requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  applicable  to 
workers  of  the  subject  finn.  The  denial 
notice  was  signed  on  January  21, 1997, 
and  published  in  the  Federal  Register 
on  February  13, 1997  (62  FR  6804). 

The  petitioner  presents  evidence  that 
the  Department’s  survey  of  customers  of 
Willamette  Industries  was  incomplete. 

On  March  17, 1997,  the  Department 
issued  a  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  the  workers  of  Willamette 
Industriesr  Incorporated,  Plywood 
Division,  Dallas,  Oregon.  The  notice 
will  soon  be  published  in  the  Federal 
Register.  The  Department  has 
determined  that  in  this  case,  the 
evidence  presented  in  the  request  for 
reconsideration  of  the  NAFTA  petition 
is  also  applicable  to  the  TAA  petition. 
Therefore,  this  notice  has  been 
expanded  to  include  the  TAA  petition. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  24th  day  of 
March  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-9672  Filed  4-14-97;  8:45  am] 
BILUNQ  cooe  4S10-a0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-^  158] 

Ansewn  Shoe  Company,  Bangor,  ME; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EligibiUty  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  18, 1997,  applicable  to  all 
workers  of  Ansewn  Shoe  Company 
located  in  Bangor,  Maine.  The  notice 
wi  ll  soon  be  published  in  the  Federal 
Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 
incorrectly  set  the  impact  date  at 
January  16, 1996.  The  workers  at  the 
subject  firm  were  covered  under  an 
earlier  certification,  TA-W-30.230, 
which  did  not  expire  until  October  27, 
1996.  To  avoid  a  coverage  overlap  for 
the  same  group  of  workers  at  Ansewn 
Shoe,  the  Department  is  amending  the 
current  certification  to  insert  the  new 
impact  date  of  October  27, 1996. 

The  amended  notice  applicable  to 
TA-W-33,158  is  hereby  issued  as 
follows: 

All  workers  of  Ansewn  Shoe  Company, 
Bangor,  Maine,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  Octobm  27, 1996  are  eligible  to  appy  for 
adjustment  assistance  under  Sef:tion  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.Q  this  28th  day 
of  March  1997. 

RusaellT.Kile, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-9675  Filed  4-14-97;  8:45  am) 
BNJJNO  COOE  4S10-40-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,060  Cartersville,  QA,  and  TA-W- 
33.060A  Atlanta,  QA] 

Atlantic  Steel  Industries,  Incorporated; 
Amended  Certification  Regarding 
Eiigibiiity  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
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Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
A^stance  on  February  21, 1997, 
applicable  to  workers  of  Atlantic  Steel 
Industries,  Incorporated  located  in 
Cartersville,  Georgia.  The  notice  was 
published  in  the  Federal  Register  on 
March  21, 1997  (62  FR  13710). 

The  Department,  on  its  own  motion, 
reviewed  the  certification  for  workers  of 
the  subject  firm.  The  workers  produce 
steel  billets,  bars,  rods,  and  flats. 
Findings  on  review  show  that  workers 
separations  have  occurred  at  the  subject 
firm’s  Atlanta,  Georgia  location. 

The  intent  of  the  Department’s 
certification  is  to  include  all  woiicers  of 
Atlantic  Steel  Industries,  Incorporated, 
who  were  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  Atlantic  Steel 
Industries,  Incorporated,  Atlanta, 
Georgia. 

The  amended  notice  applicable  to 
TA-W-33d,060  is  hereby  issued  as 
follows: 

“All  workers  of  Atlantic  Steel  Industries, 
Inc.,  Cartersville,  Georgia  (TA-W-33,060) 
and  Atlanta,  Georgia  (TA-W-33,060A), 
engaged  in  employment  related  to  the 
pr^uction  of  steel  billets,  bars,  rods  and 
flats,  who  became  totally  or  partially 
separated  frtHn  employment  on  or  after 
December  12, 1995,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974.” 

Signed  at  Washington,  DC,  this  4th  day  of 
April  1997. 

RusMUT.Kile, 

Prograw  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistaitce. 

(FR  Doc  97-9679  Filed  4-14-97;  8:45  am] 
BUJNQ  COOK  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,325] 

Burlington  Industries,  Incorporated 
Knitting  Fabric  Division/Denton  Plant 
Denton,  NO;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  27, 1995  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Burlington 
Industries,  Incorporated,  IGdtting  Fabric 
Division/Denton  Plant,  Denton,  North 
Carolina. 

All  workers  of  the  subject  firm  are 
covered  imder  a  certification  on  a 
revised  determination  on  reopening 


(TA-W-32,588B).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose;  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  1st  day  of 
April,  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-9667  Filed  4-14-97;  8:45  am] 

BI  LUNG  CODE  4510-M-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,324] 

Chock  Full  o*  Nuts,  Linden,  NJ;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  17, 1997,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Chock  Full  o’ 
Nuts,  Linden,  New  Jersey. 

All  workers  were  separated  firom  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  workers  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  1st  day  of 
April,  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-9668  Filed  4-14-97;  8:45  am] 
BNJJNG  CODE  4610-34-41 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-43,129] 

Dailas  Manufacturing  Company, 

Selma,  AL;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  27, 1997  in 
response  to  a  worker  petition  which  was 
filed  on  January  13, 1997  on  behalf  of 
workers  at  Dallas  Manufacturing 
Company,  Selma,  Alabama. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to  . 
the  date  of  the  petition.  Section  223  of 


the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occmred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  D.C  this  25th  day 
of  March,  1997. 

RusseU  T.  Kik, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-9674  Filed  4-14-97;  8:45  ami 
BILLING  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,2141 

EOS  Corp.,  Camarillo,  CA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  24, 1997  in 
response  to  a  worker  petition  which  was 
fil^  on  February  24, 1997  on  behalf  of 
workers  at  EOS  Corporation,  Camarillo, 
California. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  31st  day  of 
March,  1997. 

Russell  T.  Kik, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-9671  Filed  4-14-97;  8:45  ami 
BILUNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 
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The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 


request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  April  25, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  25, 
1997. 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  24th  day 
of  March,  1997. 

RusseUT.Kik, 

Program  Manager.  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix— Petitions  Instituted  on  03/24/97 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

33,339  . 

M  and  R  Coats  (UNITE) . 

Hoboken,  NJ . 

03/13/97 

33,340  . 

Palermo  Fashions,  Inc  (UNITE) . 

Hoboken.  NJ . . . 

03/13/97 

33,341  . 

Aetna  Heavy  Staniping  (UAW)  . 

Warren,  Ml . 

03/12/97 

33,342  . 

Personnel  Partners  (Wrks) . 

Mishawaka,  IN . 

03/07/97 

33,343  . 

Magruder  Color  Co.,  Inc  {Comp)  . 

Elizabeth.  NJ  . 

03/04/97 

33,344  . 

Magruder  Color  Co..  Inc  (Comp)  . 

Bridgeview,  IL . . . 

03/04«7 

33,345  . 

Magruder  Color  Co.,  Inc  (Comp)  . 

Richmond,  CA  . . 

03/04/97 

33,346  . 

Asiachem  Corp  (Comp) . 

Orangeburg,  SC  . 

03/1 0«7 

33,347  . 

Northern  Engraving  (lAMAW)  . 

Sparta,  Wl  . 

02/25/97 

33,348  . 

Gloria  Lingerie.  Inc  (Wrks)  . 

Ktayaguez,  PR . 

03/14/97 

33.349  . 

Amelia  Dress  Co.,  Inc  (UNITE) . 

Farmville.  VA . 

03/06/97 

33,350  . 

Custom  Welding  Service  (Cornp) . 

Levelland,  TX  . 

03/14/97 

33,351  . 

Dienes  Corp  (Wrks) . 

Spencer,  MA . 

03/17/97 

33,352  . 

Nantucket  Industries  (Comp)  . 

Catersville,  GA  . 

03/10/97 

33,353  . 

TechnoTrim  (Wrks) . 

Greencastie,  IN  . 

03/12/97 

33,354  . 

Idaho  Pole  Co  (Wrks) . 

Bozeman,  ^ . 

03/12/97 

33,355  . 

International  Wire  (Comp) . 

Manning,  lA  . 

03/11/97 

33,356  . 

Glasscraft  (Comp)  . 

Hickory.  NC  . 

03/1 3«7 

33,357  . 

Allegiance  Healthcare  (Comp)  . 

Johnson  City,  TN . . . 

03/06/97 

Product(s) 

Ladies’  Coats. 

Ladies’  Coats. 

Meal  Stamping  and  Assembly. 

Awning  Hardware  for  Recreational 
Vehicle. 

Flurorescent  Pigments  &  Lakes  for 
Plastic. 

Fluorescent  Pigments  &  Lakes  for 
Plastic. 

Fluorescent  Pigments  &  Lakes  for 
Plastic. 

Rewind  Tape  on  to  Finished  Rolls. 
Automotive  Trim. 

Ladies’  &  Girls’  Swimwear. 

Garment  Cut  &  Sew  Contractor. 
Maintenance  Work  for  Oil  Compa¬ 
nies. 

Compressor  Pumps. 

Men’s  Undergarments. 

Seat'Covers  for  Automobiles. 
Lodgepole  Pine  Utility  Poles. 
Electrical  Wiring  Harnesses. 

Glass  Table  Tops. 

Sterilization  of  Surgical  Trays. 


IFR  Doc.  97-9670  Filed  4-14-97;  8:45  am] 
BILLING  cooe  4601-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA^-33,329] 

Stride  Rite  Corporation  Tipton,  MO; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  17, 1997  in  response 
to  a  worker  petition  which  was  filed  on 
March  17. 1997  on  behalf  of  workers  at 
the  Stride  Rite  Corporation,  Tipton, 
Missouri. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-33,328  A). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  in  Washington,  D.C  this  4th  day  of 
April,  1997. 

RusseUT.Kik, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-9676  Filed  4-14-97;  8:45  am] 
8ILLINO  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  a  Change  in  Status  of  an 
Extended  Benefit  (EB)  Period  for 
Alaska 

This  notice  announces  a  change  in 
benefit  period  eligibility  under  the  EP 
Program  for  Alaska. 

Summary 

'The  following  change  has  occurred 
since  the  publication  of  the  last  notice 
regarding  the  State’s  EB  status: 


•  Fehruaiy  9, 1997;  Alaska  triggered 
“on”  EB.  Alaska’s  13-week  insured 
unemployment  rate  rose  above  the  6.0 
percent  threshold  necessary  to  be 
triggered  “on”  to  EB  for  the  week 
ending  January  25, 1997. 

Information  for  Claimants 
The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
In  the  case  of  a  State  beginning  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  of 
potential  entitlement  to  each  individual 
instructions  issued  to  the  States  by  the 
U.S.  Department  of  Labor.  In  the  case  of 
a  State  beginning  an  EB  period,  the  State 
employment  security  agency  will 
furnish  a  written  notice  of  potential 
entitlement  to  each  individual  who  has 
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exhausted  all  rights  to  regular  benefits 
and  is  potentially  eligible  for  EB  (20 
CFR  615.13(c)(1)). 

Persons  who  believe  they  may  be 
entitled  to  EB,  or  who  wish  to  inquire 
about  their  rights  under  the  program, 
should  contact  the  nearest  State 
employment  service  office  or 
imemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC,  on  April  7, 
1997. 

Raymond  Uhalde, 

Acting  Assistant  Secretary  of  Labor  for 
Employment  and  Tmining. 

IFR  Doc.  97-9680  Filed  4-14-97;  8:45  am) 

BaJJNQ  COOC  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-01397  Cartersville,  Georgia,  and 
NAFTA-01397A  Atlanta,  Qeorgial 

Atlantic  Steel  Industries,  Incorporated; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  n,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  February  11, 1997, 
applicable  to  all  workers  of  Atlantic 
Steel  Industries.  Incorporated  located  in 
Cartersville,  Georgia.  The  notice  was 
published  in  the  Federal  Register  on 
March  12, 1997  (62  FR  11473). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  the  subject  firm’s 
Atlanta  plant  also  in  Georgia.  The 
workers  are  engaged  in  employment 
related  to  the  production  of  steel  billets, 
bars,  rods,  and  flats. 

The  intent  of  the  Department’s 
certification  is  to  include  all  woikers  of 
Atlantic  Steel  Industries  Incorporated 
who  were  affected  by  increased  imports 
fit>m  Mexico  or  Canada.  Accordingly, 
the  Department  is  amending  the  worker 
certification  to  include  the  workers  of 
Atlantic  Steel  Industries  Incorporated, 
Atlanta.  Georgia. 

The  amended  notice  applicable  to 
NAFTA — 01397  is  hereby  issued  as 
follows: 

AH  workers  of  Atlantic  Steel  Industries, 
Inc.,  Cartersville,  Georgia  (NAFTA — 01397) 
and  Atlanta,  Georgia  (NAI^A — 01397A), 
who  became  totally  or  partially  separated 
from  employment  on  (»  after  December  13. 


1995  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  4th  day  of 
April  1997. 

Russell  T.  Kile, 

Proffam  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-9678  Filed  4-14-97;  8:45  am) 
BILUNQ  CODE  4S1O-a0-M 


DEPARTMENT  OF  LABOR 

Employment  md  Training 
Administration 

[NAFTA-01436] 

Binks  Sames  Corporation,  Franklin 
Park,  IL;  Amended  Certification 
Pegging  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  n,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA-Transitional 
Adjustment  Assistance  on  March  12, 
1997,  applicable  to  workers  of  Binks 
Sames  Corporation  located  in  Franklin 
Park,  Illinois.  The  notice  was  published 
in  the  Federal  Register  on  March  31, 
1997  (62  FR  15200). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  spray  booths  and  other  paint  spraying 
equipment.  Findings  show  that  the 
Department  incorrectly  set  the  worker 
certification  impact  date  at  January  7, 
1997.  The  impact  date  should  be 
January  7, 1996,  one  year  prior  to  the 
date  of  the  petition.  Accordingly,  the 
Department  is  amending  the 
certification  to  reflect  this  matter. 

The  amended  notice  applicable  to 
NAFTA-01436  is  hereby  issued  as 
follows: 

All  workers  of  Binks  Sames  Corporation, 
Franklin  Park,  Illinois  who  were  engaged  in 
employment  related  to  the  production  of 
spray  booths  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  7, 1996,  are  eUgible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

.  Signed  at  Washington,  D.C.  this  3d  day  of 
April,  1997, 

Russell  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-9677  Filed  4-14-97;  8:45  am) 
BIUJNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-01334] 

Wright-BemeL  Inc.  Division  of  Ekco, 
Group  Inc.,  Hamilton,  OH;  Notice  of 
Termination  of  Certification 

This  notice  terminates  the 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  issued  by  the  Department  on 
December  16, 1996,  for  all  workers  of 
Wright-Bemet,  Inc.,  Division  of  Ekco 
Group  Inc.  located  in  Hamilton,  Ohio. 
The  notice  of  certification  was 
published  in  the  Federal  Register  on 
December  31. 1996  (61  FR  69110). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  Wright-Bemet,  Inc. 
Workers  of  the  subject  firm  produced 
brooms,  bmshes,  and  mops.  When  the 
worker  certification  was  issued  it  was 
determined  that  the  requirements  of 
(a)(1)(B)  of  section  250  were  met.  The 
company  was  shifting  production  of 
bmshes,  brooms,  and  mops  firom  the 
workers’  firm  to  Mexico. 

New  information  provided  by  the 
company  reveals  that  the  Ekco  Group 
will  not  shift  production  to  Mexico  as 
originally  planned.  Ekco  Group  will 
consolidate  their  Easthampton, 
Massachusetts  production  into  the 
Hamilton,  Ohio  location.  The 
consolidation  will  result  in  increased 
enroloyment. 

Since  there  are  no  adversely  affected 
workers  of  the  subject  firm,  the 
continuation  of  the  certification  would 
serve  no  purpose  and  the  certification 
has  been  terminated. 

Signed  at  Washington.  D.C.,  this  24th  day 
of  March  1997, 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-9673  Filed  4-14-97;  8:45  am) 
BILLINQ  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations;  Fire 
Protection  (Underground  Coal  Mines) 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
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program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2){A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  about  the  proposed 
reinstatement  of  the  infomiation 
collection  related  to  program  of 
instruction,  location  and  use  of  fire 
fighting  equipment,  location  of 
escapeways,  exits  and  routes  of  travel, 
and  evacuation  procedures.  MSHA  is 
also  soliciting  comments  about  certain 
existing  information  collections  which 
were  determined  to  be  certifications 
under  the  Paperwork  Reduction  Act  of 
1980  and  were  therefore  not  considered 
to  be  a  paperwork  burden  imder  that 
statute.  These  collections  are  related  to 
examinations  of  chemical  fire 
extinguishers,  fire  drills,  examinations 
and  tests  of  automatic  fire  sensor  and 
warning  device  systems,  and  tests  of  fire 
hydrants  and  fire  hose.  MSHA  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  p>ermitting 
electronic  submissions  of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  fisted  below  in 
the  For  Fxulher  Information  Contact 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
June  16, 1997. 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 

Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  at  (703)  235-1910  (voice)  or  - 
(703)  235-5551  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715, 4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesak@msha.gov 
(Internet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Subpart  L  of  30  CFR  75  establishes 
minimum  fire  protection  requirements 


for  underground  coal  mines.  This 
subpart  contains  provisions  requiring 
that  a  program  for  the  instruction  of 
miners  in  fire  fighting  and  evacuation 
procediues  be  adopted  by  the  mine 
operator  and  approved  by  the  MSHA 
district  manager.  Subpart  L  also 
contains  provisions  requiring  fire 
extinguishers  to  be  examined  every  6 
months,  fire  drills  to  be  conducted  every 
90  days,  automatic  fire  sensor  and 
warning  device  systems  to  be  examined 
weekly  and  tested  annually,  and  fire 
hydrants  and  hose  to  be  tested  at  least 
once  a  year.  These  provisions  also 
require  that  the  mine  operator  maintain 
a  record  or  certification  that  the  fire 
drills  and  examinations  and  tests  were 
conducted. 

n.  Current  Actions 

MSHA  believes  that  the  requirement 
for  distinct  fire  fighting  and  evacuation 
programs  for  coal  mines  promotes  the 
objectives  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  by  ensuring  that 
miners  are  able  to  safely  evacuate  a. 
mine  in  the  event  of  a  fire  and  that  fires 
are  extinguished  as  soon  as  possible. 
MSHA  uses  the  programs  and  the  fire 
drill  and  fire  fighting  equipment 
certifications  to  determine  whether  a 
mine  operator  has  adequate  procedures 
and  equipment  to  protect  miners  in  the 
event  of  a  fire. 

Type  of  Review:  Reinstatement 
(wiffiout  change)  and  approval  of 
existing  collections  in  use  without  an 
OMB  control  number. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Fire  Protection  (Underground 
Coal  Mines). 

OMB  Number:  1219-0054. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 


Cite/reference 

Total  re¬ 
spondents 

Frequency 

Total  re¬ 
sponses 

Average 
time  per  re¬ 
sponse 
(minutes) 

Burden 

(hours) 

75.1100-3 . 

1,117 

Semi-armually . 

47,560 

2 

1,585 

1,117 

On  occasion . . 

376 

30 

188 

75.1101-23(cj  . 

L117 

Quarterly . 

13,404 

30 

6,702 

75.1103-8  (Inspection) . 

838 

Weekly  . . 

174,304 

15 

43,576 

75.1103-8  (Cerltfirjitinn)  . 

838 

Woetrly  . . 

43,576 

10 

7,263 

7.5  IlfW-fi 

838 

AnnitAily  . . . . . 

3,352 

15 

838 

75  110.3-1 1' 

838 

Anrmally . . 

50,280 

30 

25,140 

Totals . 

1,117 

332,852 

15 

85,292 

1 

information  collection  request;  they  will  Dated:  April  9, 1997. 
also  become  a  matter  of  public  record.  George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 
Resources. 

(FR  Doc.  97-9665  Filed  4-14-97;  8:45  am) 
BKUNQ  cooe  481fr-«3-M 


Estimated  Total  Burden  Cost:  $1,880. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  conunent  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Admboistration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Ionizing  Radiation  Standt^  29  CFR 
1910.1096.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  employee 
listed  below  in  the  addresses  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
June  16, 1997.  The  Department  of  Labor 
is  particularly  interested  in  coimnents 
which; 

•  Evaluate  whether  the  proposed 
collection  of  information  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 


No.  ICR  97-8,  U.S.  Department  of  Labor, 
Room  N-2625,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  number  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adrian  Corsey,  Directorate  of  Health 
Standards  Programs,  Occupational 
Safety  and  He^th  Administration,  U.S. 
Dejjartment  of  Labor,  Room  N-3718, 

200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
219-7075.  Copies  of  the  referenced 
information  collection  request  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed 
immediately  to  persons  who  request 
copies  by  telephoning  Vivian  Allen  at 
(202)  219-8076.  For  electronic  copies  of 
the  Ionizing  Radiation  Information 
Collection  Request  contact  OSHA’s 
WebPage  on  the  Internet  at  http:// 
www.osha.gov/  imder  Standards. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Ionizing  Radiation  Standard  and 
its  information  collection  is  designed  to 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to  ionizing 
notify  the  Assistant  Secretary  of 
incidents  of  overexposure,  to  send 
written  reports  of  overexposure  in 
excess  of  ffie  PEL  to  the  Assistant 
Secretary  of  Labor  and  to  the  exposed 
employee,  maintain  records  of  radiation 
exposure  of  all  employees,  furnish 
reports  of  exposure  to  employees  at  his/ 
her  request,  provide  employees  with  a 
copy  of  standard  and  operating 
procediires. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the  Ionizing 
Radiation  Standard.  Extension  is 
necessary  to  provide  continued 
protection  to  employees  from  the  health 
•  hazards  associated  with  occupation^ 
exposure  to  ionizing  radiation. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Heedth  Administration. 

Title:  Ionizing  Radiation. 

OMB  Number:  1218-0103. 

Agency  Number:  Docket  Number  ICR 
97-8. 

Affected  Public:  Business  and  other 
for-profit.  Federal  and  State 
government.  Local  or  Tribal 
governments. 

Total  Respondents:  15,859. 

Frequency:  On  Occasion. 

Total  Responses:  258,745. 


Average  Time  per  Response:  Time  per 
response  ranges  fiom  5  minutes  to 
maintain  records  to  10  minutes  to 
collect  and  mail  badges. 

Estimated  Total  Burden  Hours: 

42,491. 

Estimated  Capital,  Operation/ 
Maintenance  Burden  Cost:  $17,508,336. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  April  4, 1997. 

Adam  M.  Finkel, 

Director,  Directorate  of  Health  Standards 
Programs. 

[FR  Doc.  97-9666  Filed  4-14-97;  8:45  am] 
BHJJNQ  CODE  451IH2»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
A^vities:  Submission  for  OMB 
Revi^;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Conunission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  vmless  it 
displays  a  currently  valid  OMB  control 
munber. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  60 — ^Disposal  of 
High-Level  Radioactive  Wastes  in 
Geologic  Repositories. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  The  information  need  only  be 
submitted  one  time. 

5.  Who  will  be  required  or  asked  to 
report:  States  or  Inffian  Tribes,  or  their 
representatives,  requesting  consultation 
with  the  NRC  staff  regarding  review  of 
a  potential  high-level  waste  geologic 
repository  site,  or  wishing  to  participate 
in  a  license  application  review  for  a 
potential  geologic  repository. 

6.  An  estimate  of  the  number  of 
responses:  6. 
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7.  The  estimated  number  of  annual 
respondents:  2. 

8.  An  estimate. of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  An  average  of  40 
hours  per  response  for  consultation 
requests,  80  hours  per  response  for 
license  application  review  participation 
proposals,  and  one  hour  per  response 
for  statements  of  representative 
authority.  The  total  burden  for  all 
responses  is  estimated  to  be  242  hours. 

9.  An  indication  of  whether  Section 

3507(d),  Pub.  L.  104-13  applies:  Not 
applicable.  _ 

10.  Abstract:  10  CFR  Part  60  requires 
States  and  Indian  Tribes  to  submit 
certain  information  to  the  NRC  if  they 
request  consultation  with  the  NRC  staff 
concerning  the  review  of  a  potential 
repository  site,  or  wish  to  participate  in 
a  License  application  review  for  a 
potential  repository.  Representatives  of 
States  or  Indian  Tribes  must  submit  a 
statement  of  their  authority  to  act  in 
such  a  representative  capacity.  The 
information  submitted  by  the  States  and 
Indian  Tribes  is  used  by  the  Director  of 
the  Office  of  Nuclear  Material  Safety 
and  Safeguards  as  a  basis  for  decisions 
about  the  commitment  of  NRC  staff 
resources  to  the  consultadon  and 
participation  efforts. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC. 

Members  of  the  public  who  are  in  the 
Washington,  DC.  {u«a  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC’s 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signatiire  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1— 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May 
15, 1997:  Edward  Michlovich,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0127),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
tel^hone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 


Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Commission. 

Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 

[FR  Doc.  97-9660  Filed  4-14-97;  8:45  am) 

BILUNQ  CODE  7SWM>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company;  and  Ohio  Edison  Company, 
et  al.;  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Corporate  Restructuring 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Re^latory  Commission 
(the  Commission)  is  considering 
approval  by  issuance  of  an  order  under 
10  CFR  50.80  of  an  application 
concerning  the  proposed  merger 
between  Centerior  Energy  Corporation 
(the  parent  corporation  for  The 
Cleveland  Electric  Illuminating 
Company  (CEI),  Toledo  Edison 
Company,  and  Centerior  Service 
Company  (CSC);  licensees  for  Perry 
Nuclear  Power  Plant,  Unit  No.  1)  and 
Ohio  Edison  Company  (Perry  licensee). 
Ohio  Edison  Company  is  also  the  parent 
company  for  OES  Nuclear,  Inc.,  and 
Pennsylvania  Power  Company,  which 
are  also  licensees  for  Perry.  Perry  is  a 
nuclear-powered  generating  facility  that 
is  owned  and  operated  in  accordance 
with  Facility  Operating  License  No. 
NPF-58. 

By  letter  dated  December  13, 1996, 

CEI  and  CSC,  on  behalf  of  themselves 
and  Toledo  Edison  Company,  Ohio 
Edison  Company,  OES  Nuclear  Inc.,  and 
Pennsylvania  Power  Company, 
informed  the  Commission  of,  and  are 
seeking  consent  regarding,  a  proposed 
merger  of  Centerior  Energy  Corporation 
and  Ohio  Edison  Company  resulting  in 
the  formation  of  a  new  single  holding 
company,  FirstEnergy  Corp.  Duquesne 
Light  Company,  which  is  also  a  licensed 
owner  of  the  Perry  plant,  is  not  involved 
in  the  merger.  Under  the  proposed 
merger,  CEI,  CSC,  Toledo  Edison 
Company;  and  Ohio  Edison  Company 
will  become  wholly-owned  subsidiaries 
of  FirstEnergy  Corp.  Pennsylvania 
Power  Company  and  OES  Nuclear,  Inc., 
will  remain  wholly-owned  subsidiaries 
of  Ohio  Edison  Company.  The  ciirrent 
licensees  will  continue  to  hold  the 
license,  and  no  direct  transfer  of  the 
license  will  result  from  the  merger. 

According  to  the  application,  the 
merger  will  have  no  adverse  effect  on 
either  the  technical  management  or 


operation  of  the  Perry  plant.  The 
technical  management  and  nuclear 
organization  of  the  plant  operators,  CEI 
and  CSC,  will  continue  to  remain 
responsible  for  plant  operation  and 
maintenance  after  the  merger. 

Pursuant -to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission’s 
determination  that  the  holder  of  the 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application 
from  CEI  and  C^  dated  De^mber  13, 
1996,  and  the  supplemental  Letter  dated 
February  14. 1997,  which  are  available 
for  pubUc  inspection  at  the 
Commission’s  Public  Dociiment  Room, 
the  Gelman  Bmlding,  2120  L  Street, 

NW.,  Washington,  20555,  and  at  the 
local  public  document  room  located  at 
the  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  April  1997. 

For  the  Nuclear  Regulatmy  Commission. 
Jon  B.  Hopkins, 

Senior  Project  Manager.  Project  Directorate 
in-3.  Division  of  Reactor  Projects  lU/lV,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  97-9662  Filed  4-14-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269, 50-270  50-287, 50- 
413, 50-414, 50-369  and  50-370] 

Duke  Power  Company,  et  al.;  (Oconee 
Nuclear  Station,  Units  1, 2,  and  3), 
(Catawba  Nuclear  Station  Units  1  and 
2),  and  (McGuire  Nuclear  Station  Units 
1  and  2) 

Exemption 

/ 

Duke  Power  Company,  et  al.  (DPC  or 
the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-38,  DPR- 
47  and  DPR-55  for  the  Oconee  Nuclear 
Station,  Units  1, 2,  and  3;  License  Nos. 
NPF-35  and  NPF-52  for  the  Catawba 
Nuclear  Station,  Units  1  and  2;  and 
License  Nos.  NPF-9  and  NPF-17  for  the 
McGuire  Nuclear  Station.  Units  1  and  2. 
The  licenses  provide,  among  other 
things,  that  the  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission  in  effect  now  and  hereafter. 
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The  Oconee  Nuclear  Station  consists 
of  three  pressurized  water  reactors  near 
Greenville  in  Oconee  County,  South 
Carolina.  The  Catawha  Nuclear  Station 
consists  of  two  pressurized  reactors  near 
Rock  Hill  in  York  County,  South 
Carolina.  The  McGuire  Nuclear  Station 
consists  of  two  pressurized  reactors  near 
Charlotte  in  Me^enburg  County.  North 
Carolina. 

n 

Section  73.55  of  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR  73.55), 
"Requirements  for  Physical  Protection 
of  Licensed  Activities  in  Nuclear  Power 
Reactors  Against  Radiological 
Sabotage,”  paragraph  (a),  in  part,  states 
that  ’The  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  seciirity  organization  which 
will  have  as  its  objective  to  provide  high 
assurance  that  activities  involving 
special  nuclear  material  are  not  inimical 
to  the  common  defense  and  seciirity  and 
do  not  constitute  an  unreasonable  risk 
to  the  public  health  and  safety.” 

Section  73.55(d),  “Access 
Requirements.”  paragraph  (1),  specifies 
that  “The  licensee  shall  control  all 
points  of  persoimel  and  vehicle  access 
into  a  protected  area.”  Section 
73.55(d)(5)  requires  that  “A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort.”  Section  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
“receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  *  *  *.” 

The  licensee  has  proposed  to 
implement  an  alternative  unescorted 
access  control  system  that  would 
eliminate  the  need  to  issue  and  retrieve 
badges  at  each  entrance/exit  location 
and  would  allow  all  individuals  with 
imescorted  access  to  keep  their  badges 
when  departing  the  site. 

An  exemption  frt)m  10  CFR 
73.55(d)(5)  is  required  to  allow  such 
individuals  who  have  imescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  August  23, 1996,  the 
licensee  requested  an  exemption  frnm 
the  requirements  of  10  CFR  73.55(d)(5) 
for  this  purpose. 

m 

Pursuant  to  10  CFR  73.5,  “Specific 
.exemptions,”  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 


determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  securi^,  and  are 
otherwise  in  the  public  interest. 

Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  “the  same 
high  assurance  objective”  and  meet  “the 
general  performance  requirements”  of 
the  regulation,  and  “the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent”  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  unescorted  access  into  the 
protected  areas  at  the  Oconee,  Catawba, 
and  McGuire  units  is  controlled  through 
the  use  of  a  photograph  on  a  badge/ 
keycard  (hereafter,  referred  to  as 
“badge”).  The  seciuity  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
licensee’s  employees  and  contractor 
personnel  who  have  been  granted 
unescorted  access  are  issued  badges 
upon  entrance  at  each  entrance/exit 
location  and  the  badges  are  returned 
upon  exit.  The  badges  are  stored  and  are 
retrievable  at  each  entrance/exit 
location.  In  accordance  with  10  CFR 
73.55(d)(5),  contractors  are  not  allowed 
to  take  these  badges  offsite. 

Under  the  proposed  biometric  system, 
each  individual  who  is  authorized 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  his/her  hand  (i.e.,  hand  geometry) 
registered,  along  with  his/her  badge 
number,  in  the  access  control  system. 
When  a  registered  user  enters  his/her 
badge  into  the  card  reader  and  places 
his/her  hand  onto  the  measuring 
surface,  the  system  detects  that  the  hand 
is  properly  positioned,  and  records  the 
image.  The  unique  characteristics  of  the 
hand  image  are  then  compared  with  the 
previously  stored  template  in  the  access 
control  computer  system  corresponding 
to  the  badge  to  verify  authorization  for 
entry. 

Individuals,  including  plant 
employees  and  contractors,  would  be 
allowed  to  keep  their  badges  when  they 
depart  the  site  and,  thus,  eliminate  the 
need  to  issue,  retrieve,  and  store  badges 
at  the  entrance  stations  to  the  plant. 
Badges  do  not  carry  any  information 
other  than  a  unique  identification 
number.  All  other  access  processes, 
including  search  function  capability, 
would  remain  the  same.  This  system 
would  not  be  used  for  persons  requiring 
escorted  access  (i.e.,  visitors). 

A  Sandia  report,  “A  Performance 
Evaluation  of  Biometrics  Identification 


Devices,”  SAND91-0276*UC-906, 
Unlimited  Release,  June  1991, 
concluded  that  hand  geometry 
equipment  possesses  strojig 
performance  and  high  detection 
characteristics.  Also,  based  on  its  own 
experience  with  the  current  photo 
identification  system,  the  licensee 
determined  that  the  proposed  hand  " 
geometry  system  would  provide  the 
same  high  level  of  assurance  as  the 
current  system  that  access  is  only 
granted  to  authorized  individuals.  The 
biometric  system  has  been  in  use  for  a 
number  of  years  at  several  sensitive 
IDepartment  of  Energy  facilities  and. 
recently,  at  other  nuclear  power  plants. 

The  licensee  will  implement  a  process 
for  testing  the  proposed  system  to 
ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  When  the  changes  are 
implemented,  the  respective  Physical 
Se^rity  Plans  will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  plant  employees  and  contractors 
to  take  their  badges  ofisite. 

When  implemented,  the  licensee  will 
control  all  points  of  personnel  eccess 
into  a  protected  area  under  the 
observation  of  seciuity  personnel 
through  the  use  of  both  badge  and  a 
hand  geometry  verification  system.  The 
numbered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized 
unescorted  access  to  protected  areas. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  areas. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  areas,  the  proposed 
system  would  provide  a  positive 
verification  process.  The  potential  loss 
of  a  badge  by  an  individual  as  a  result 
of  taking  the  badge  ofisite  would  not 
enable  an  unauthorized  entry  into 
protected  areas. 

IV 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  stafihas 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  “the 
same  high  assurance  objective,”  and 
“the  general  performance  requirements” 
of  the  regulation  and  that  “the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent”  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  common  defense  and 
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seciuity,  and  is  otherwise  in  the  public 
interest.  Therefore,  the  Commission 
hereby  grants  the  requested  exemption 
from  the  requirements  of  10  CFR 
73.55(d)(5)  to  allow  individuals  not 
employed  by  the  licensee  (e.g., 
contractors)  to  take  their  photo 
identification  badges  ofisite,  provided 
that  the  proposed  hand  geometry 
biometrics  system  is  in  effect  to  control 
access  into  protected  areas  at  the 
Oconee,  Catawba,  and  McGviire^uclear 
stations. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (62  FR  17221). 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  August  23, 1996,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Docmnent  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  docriment  rooms  located  at  the 
Oconee  County  Library,  501  West  South 
Broad  Street,  Walhalla,  South  Carolina, 
for  the  Oconee  Nuclear  Station;  the  York 
Covmty  Library,  138  East  Black  Street, 
Rock  Hill,  South  Carolina,  for  the 
Catawba  Nuclear  Station;  and  the  }. 
Murrey  Atkins  Library,  University  of 
North  Carolina  at  Charlotte,  9201 
University  City  Boulevard,  North 
Carolina,  for  the  McGuire  Nuclear 
Station. 

This  exemption  is  granted  for  the 
Oconee,  Catawba,  and  McGviire  nuclear 
stations  with  the  condition  that  the 
corresponding  modifications, 
procedures,  training,  and  revisions  to 
the  Physical  Security  Plans  necessary 
for  implementation  of  the  hand 
geometry  biometrics  system  at  the 
facilities  will  be  submitted  to  the  NRC 
staff  for  review  and  approval. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  April  1997. 

For  the  Nuclear  Regulatory  Conunission. 
Samuel ).  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-9659  Filed  4-14-97;  8:45  am] 
BU.LJNQ  CODE  75«M>1-P 


^^NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-390] 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
90,  issued  to  Tennessee  Valley 
Authority,  (the  licensee),  for  operation 
of  the  Watts  Bar  Nuclear  Plant,  Unit  1, 
located  in  Rhea  County,  Tennessee. 

Environmental  Assessment 
Identification  of  the  Proposed  Action 

The  current  spent  fuel  pool  storage 
capacity  at  the  Watts  Bar  Nuclear  Plant 
(WBN)  is  1312  fuel  assembly  storage 
locations  of  which  484  are  usable.  The 
Tennessee  Valley  Authority  (TV A) 
requested  an  amendment  to  the  WBN 
Unit  1  operating  license  that  would 
increase  the  storage  capacity  of  the 
spent  fuel  pool  to  1835  assemblies.  The 
proposal  consists  of  replacing  the 
existing  racks  with  spent  fuel  storage 
racks  that  were  designed,  manufactured, 
and  used  until  1995  in  the  Sequoyah 
Nuclear  Plant,  increasing  the  maximum 
initial  enrichment  of  fuel  to  5.0  weight 
percent  (wt%)  U-235,  changing  the 
spacing  of  stored  fuel  assemblies; 
adding  liniiting  condition  for  operation 
(LCD)  requirements  for  the  combination 
of  initial  enrichment  and  bumup  in  an 
acceptable  bumup  domain,  and 
requiring  the  boron  concentration  to  be 
greater  than  or  equal  to  2000  parts  per 
million  (ppm)  during  fuel  movement. 
The  submittal  also  proposed 
surveillance  requirements  to  verify  the 
initial  enrichment  and  bumup  and 
reqriire  chemical  analysis  to  verify 
boron  concentration.  The  proposed 
action  is  in  accordance  with  ^e 
licensee’s  application  for  amendment 
dated  October  23, 1996,  as 
supplemented  by  letters  dated 
Dwember  11, 1996,  January  31, 

Febmary  10  and  24,  and  March  11  and 
,  1997. 

The  Need  for  the  Proposed  Action 

WBN  is  in  its  first  operating  cycle; 
therefore,  the  spent  fuel  pool  is  dry  and 
no  fuel  assemblies  are  stored  in  it. 
Under  current  conditions,  the  spent  fuel 
pool  capacity  will  support  three  to  four 
cycles  of  operation  before  losing  the 
capacity  for  a  full  core  offload  (193  fuel 
assemblies).  However,  taking  into 
accoxmt  loading  new  fuel  into  the  pool 
and  component  shuffling  during  an 
outage,  the  ability  to  accept  a  discharge 
of  one  full  core  off-load  coxild  be 
impacted  as  early  as  the  year  2000. 
There  are  no  commercial  independent 
spent  fuel  storage  facilities  operating  in 
the  U.S.,  nor  are  there  any  domestic 
reprocessing  facilities;  therefore,  the 
projected  loss  of  storage  capacity  in  the 
WBN  pool  would  affect  TVA’s  ability  to 
operate  WBN.  The  proposed 
amendment  is  needed  to  ensure  the 


Tennessee  Valley  Authority;  Watts  Bar 
Nuclear  Plant,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


capability  of  full  core  offload  is 
available  for  some  time  in  the  fuhire. 

Alternatives  to  the  Proposed  Action 

The  licensee  considered  several  wet 
and  dry  storage  alternatives  to  the 
proposed  action.  The  following  wet 
storage  alternatives  were  considered  by 
the  licensee:  reracking  with  new  ultra 
high  density  racks,  rc^  consolidation, 
wd  transshipment  (pool-to-pool).  The 
following  dry  storage  alternatives  were 
consider^  by  the  licensee:  metal  caslcs, 
concrete  casks,  concrete  vaults,  and 
multi-purpose  canisters/overpacks.  The 
licensee  considered  several  factors 
when  evaluating  the  options:  effects  on 
plant  systems  and  operations;  impacts 
on  safety,  including  fuel  handling; 
radiation  exposure;  industry  experience; 
subsequent  actions  for  further 
increasing  onsite  spent  fuel  storage 
capacity;  flexibility  for  ultimate  (hsposal 
of  spent  fuel;  and  overall  costs.  Based 
on  ^ese  considerations,  the  licensee 
determined  that  reuse  of  the  Sequoyah 
Nuclear  Plant  storage  racks  was  the 
most  viable  option. 

In  1975,  the  staff  prepared  a  Generic 
Environmental  Impact  Statement  (GEIS) 
on  spent  fuel  storage.  The  findings  were 
documented  in  NUREG-0575,  “Final 
Generic  Environmental  Impact 
Statement  (FGEIS)  on  Handling  and 
Storage  of  Spent  Light  Water  Power 
Reactor  Fuel.’’  The  storage  of  spent  fuel, 
as  discussed  in  the  NUREG,  is 
considered  to  be  an  interim  action,  not 
a  final  solution  to  permanent  disposal. 
The  methods  of  expanding  spent  fuel 
storage  capacity  consider^  in  the 
FGEIS  identifi^  negligible  differences 
in  the  environment^  impacts  and  costs 
of  the  different  alternatives,  with  the 
exception  that  expansion  of  the  spent 
fuel  pool  was  less  costly  and  did  not 
involve  transportation  issues.  The 
FGEIS  noted  that  since  there  are 
variations  in  storage  design  and 
limitations  caused  by  spent  fuel  already 
stored  in  the  pools,  licensing  reviews 
should  be  performed  on  a  case-by-case 
basis  to  resolve  plant-specific  concerns. 

The  staff  evaluated  the  licensee’s  list 
of  alternatives  as  well  as  other 
alternatives.  The  following  alternatives 
were  considered  by  the  st^: 

Shipment  of  Fuel  to  a  Permanent 
Federal  Fuel  Storage/Disposal  Facihty 

Shipment  of  spent  fuel  to  a  high-level 
radioactive  ston^e  facility  is  an 
alternative  to  increasing  the  onsite  spent 
fuel  storage  capacity.  However,  the  U.S. 
Department  of  Energy’s  (DOE’s)  high- 
level  radioactive  waste  repository  is  not 
expected  to  begin  receiving  spent  fuel 
until  approximately  2010,  at  the  earliest. 
In  October  1996,  the  Administration  did 
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commit  DOE  to  begin  storing  wastes  at 
a  centralized  location  by  January  31, 

1998.  However,  no  location  has  been 
identified  and  an  interim  federal  storage 
facility  has  yet  to  be  identified  in 
advance  of  a  decision  on  a  permanent 
repository.  Therefore,  shipping  spent 
fuel  to  the  EXDE  reposit  x'y  is  not 
considered  an  alternative  io  increased 
onsite  spent  fuel  storage  capacity  at  this 
time. 

Shipment  of  Fuel  to  a  Reprocessing 
Facility 

Reprocessing  of  spent  fuel  from  the 
WBN  facility  is  not  a  viable  alternative 
since  there  are  no  operating  commercial 
reprocessing  facilities  in  the  United 
States.  Therefore,  spent  fuel  would  have 
to  be  shipped  to  an  overseas  facility  for 
reprocessing.  However,  this  approach 
has  never  b^n  used  and  it  would 
require  approval  by  the  Department  of 
State  as  well  as  other  entities. 
Additionally,  the  cost  of  spent  fuel 
reprocessing  is  not  ofiset  by  the  salvage 
value  of  the  residual  uranium; 
reprocessing  represents  an  added  cost. 

Shipment  of  Fuel  to  Another  Utility  or 
Site  for  Storage 

The  shipment  of  fuel  to  another  utility 
for  storage  would  provide  short-term 
reUef  from  the  storage  problem  at  WBN. 
The  Nuclear  Waste  Policy  Act  and  10 
CFR  Part  53,  however,  clearly  places  the 
responsibility  for  the  interim  storage  of 
spent  fuel  with  each  owner  or  operator 
of  a  nuclear  plant.  The  shipment  of  fuel 
to  another  source  is  not  an  acceptable 
alternative  because  of  increased  fuel 
handling  risks  and  additional 
occupational  radiation  exposure,  as  well 
as  the  fact  that  no  additional  storage 
capacity  would  be  created. 

Reduction  of  Spent  Fuel  Generation 

Improved  usage  of  fuel  and/or 
operation  at  a  reduced  power  level 
would  decrease  the  amount  of  fuel  being 
stored  in  the  pool  and  thus  increase  the 
amount  of  time  before  full  core  off-load 
capacity  is  lost.  With  extended  bumup 
of  fuel  as^mblies,  the  fuel  cycle  would 
be  extended  and  fewer  offloads  would 
be  necessary.  The  licensee  is  planning 
on  operating  on  an  18-month  refueling 
cycle,  and,  as  part  of  this  proposed 
amendment,  the  licensee  plans  on 
increasing  its  fuel  enrichment  to  5 
percent.  Operating  the  plant  at  a 
reduced  power  level  would  not  make 
effective  use  of  available  resoiut:es,  and 
would  cause  unnecessary  economic 
hardship  on  TVA  and  its  customers. 
Therefore,  reducing  the  amoimt  of  spent 
fuel  generated  by  increasing  bumup 
further  or  reducing  power  is  not 
considered  a  practical  alternative. 


Development  of  Onsite  Independent 
Storage  Facility 

An  independent  spent  fuel  storage 
installation  (ISFSI)  is  licensed  under  10 
CFR  Part  72.  It  is  a  passive  storage 
system  which  stores  spent  fuel  in  dry 
casks  on  a  concrete  platform  in  a 
secured  area.  There  are  no  commercial 
ISFSIs  operating  in  the  United  States. 
Although  use  of  £m  ISFSI  provides  many 
benefits,  the  site-specific  development 
of  an  independent  dry  fuel  storage 
facility  at  WBN  was  deemed  undesirable 
by  the  licensee  compared  to  the  use  of 
the  already  existing,  licensed  spent  fuel 
racks.  Furthermore,  construction  of  such 
a  facility  would  not  use  the  existing 
expansion  capacity  of  the  existing  pool, 
would  not  use  the  existing  spent  fuel 
racks  taken  out  of  the  Sequoyah  plant, 
and  would  have  the  potential  to  cause 
additional  and  difierent  environmental 
impacts  due  to  activities  related  to 
construction  and  operation. 

Development  of  a  site-specific  ISFSI  at 
this  time  and  in  rsponse  to  TVA’s 
current  needs  would  waste  available 
resources. 

No  Action  Taken 

If  no  action  were  taken,  the  storage 
capacity  could  be  lost  as  early  as  2000 
and  WBN  would  have  to  shut  down. 
This  alternative  is  considered  a  waste  of 
available  resources  and  is  not 
considered  viable. 

Environmental  Impacts  of  the  Proposed 
Action: 

Radiological  Impact 

The  WBN  has  waste  treatment 
systems  designed  to  collect  and  process 
waste  that  may  contain  radioactive 
material.  The  radioactive  waste 
treatment  systems  were  evaluated  in  the 
Final  Environmental  Statement  (FES) 
and  its  supplement.  The  Spent  Fuel 
Pool  Cooling  and  Cleaning  System  is 
designed  to  remove  the  decay  heat 
generated  by  stored  s{>ent  fuel 
eissemblies  and  to  clarify  and  purify  the 
water  to  permit  unrestricted  access  to 
the  plant  fuel  storage  area  and  maintain 
optical  clarity  of  the  spent  fuel  pool 
water.  It  is  not  expected  that  there  will 
be  an  increase  in  the  liquid  release  of 
radionuclides  fit>m  the  plant  as  a  result 
of  the  spent  fuel  pool  expansion. 
Although  the  amount  of  activity  in  the 
spent  fuel  pool  cleanup  system  may 
increase  due  to  the  increased  number  of 
spent  fuel  assemblies  and  the 
enrichment,  after  processing  by  the 
liquid  radioactive  waste  system,  the 
amoimt  of  activity  released  to  the 
environment  as  a  result  of  the  proposed 
change  is  expected  to  be  negligible.  The 
proposed  amendment  will  not  involve 


any  change  in  the  radioactive  waste 
treatment  systems  or  flowrates 
described  in  the  F'ES  and  its 
supplement. 

Because  the  racks  are  being  removed 
firom  the  WBN  plant  before  any  spent 
fuel  has  been  stored  in  them,  they  are 
not  contaminated  and  they  will  not 
contribute  to  the  volume  of  solid 
radioactive  waste.  Additionally,  the 
Sequoyah  racks  are  being  reused  and  are 
not  classified  as  solid  radioactive  waste 
at  this  time.  No  additional  low  specific 
activity  waste  output  is  generated  and 
less  solid  waste  will  be  generated  due  to 
the  reuse  of  the  spent  fuel  racks  and 
removal  of  the  existing  racks  before  they 
become  contaminated. 

In  addition  to  the  spent  fuel 
assemblies  themselves,  the  only  other 
solid  radioactive  waste  generated  by  the 
spent  fuel  pool  is  the  spent  fuel  pool 
pohsher  resin  which  is  used  for  water 
clarity.  These  resins  are  replaced 
approximately  once  per  refueling  cycle. 
No  additional  resins  are  expected  to  be 
generated  by  the  pool  cleanup  system; 
therefore,  no  significant  increase  in  the 
volume  of  solid  radioactive  waste  is 
expected  with  the  proposed 
amendment. 

The  proposed  amendment  is  not 
expected  to  significantly  afiect  the  doses 
to  the  workers  in  the  fuel  storage  area. 
The  licensee  stated  that  pressurized 
water  reactor  experience  has  shown  that 
area  radiation  dose  rates  are 
approximately  1-3  millirem/hour.  Dose 
rates  on  the  pool  bridge  crane  platform 
are  approximately  4-5  mrem/hr.  During 
refueling  operations,  these  rates  may 
increase  slightly.  During  the  reracking 
procedures,  the  occupational  exposure 
to  the  workers  will  be  much  less  if  the 
amendment  is  granted  at  this  time  rather 
than  if  the  racks  are  taken  out  in  the 
future,  after  spent  fuel  is  stored  in  them. 
No  increases  are  expected  to  the 
concentration  of  airborne  radioactivity 
as  a  resuh  of  expanded  storage  capacity. 

The  environmental  impacts  on  the 
uranium  fuel  cycle  and  transportation 
resulting  from  the  use  of  higher 
enrichment  fuel  and  extended 
irradiation  were  published  in  NUREG/ 
CR-5009,  “Assessment  of  the  Use  of 
Extended  Bumup  Fuels  in  Light  Water 
Power  Reactors,”  and  discussed  in  the 
stafi  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
published  in  the  Federal  Register  on 
February  29, 1988  (53  FR  6040).  The 
stafi  concluded  that  no  significant 
adverse  effects  will  be  generated  by 
increasing  the  bumup  levels  as  long  as 
the  maximum  rod  average  bumup  level 
of  any  fuel  rod  is  no  greater  than  60 
Gwd/MtU.  The  staff  also  stated  that  the 
environmental  impacts  summarized  in 
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Table  S-3  and  S— 4  for  a  bumup  level  of 
33  Gwd/MtU  are  conservative  and 
bound  the  corresponding  impacts  for 
bumup  levels  up  to  60  Gwd/MtU  and 
uranium-235  enrichments  up  to  5  wt%. 

Based  on  the  above,  the  staff 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposal. 

Non-Radiological  Impact 

The  proposed  amendment  does  not 
modify  land  use  at  the  site;  no  new 
facilities  or  laydown  areas  are  needed  to 
support  the  rerack  or  operation  after 
rerack;  therefore,  the  proposal  does  not 
affect  land  use  or  land  with  historical  or 
archeological  sites. 

As  a  result  of  the  proposal,  steady 
state  pool  bulk  temperature  remains 
within  the  limits  prescribed  for  the 
spent  fuel  pool  to  satisfy  pool  stmctiual 
strength  constraints.  The  increased 
spent  fuel  inventory  results  in  a 
maximiun  bulk  pool  temperature 
increase  of  less  than  10  "F.  This  increase 
in  temperature  results  in  an  increase  in 
pool  water  evaporation  rate.  The 
original  analysis  was  performed 
assuming  two  unit  operation.  The 
licensee  reanalyzed  the  effects  of  the 
increased  temperature  apd  evaporation 
rate  and  foimd  the  increases  were  well 
within  the  capacity  of  the  existing 
HVAC  system  and  continued  to 
bounded  by  the  original  analysis.  The 
total  heat  load  for  the  unplanned 
emergency  core  off-load  is  less  then  35 
million  BTU/hr,  which  is  less  than  one 
percent  of  the  total  plant  heat  loss. 

The  proposal  does  not  affect  non- 
radiological  plant  effluents  and  no 
changes  to  the  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  are  needed.  The  proposal  does 
not  result  in  any  significant  changes  to 
land  use  or  water  use,  or  result  in  any 
significant  changes  to  the  quantity  or 
quality  of  effluents;  no  effects  on 
endangered  or  threatened  species  or  on 
their  habitat  are  expected. 

The  proposal  will  not  change  the 
method  of  generating  electricity  nor  the 
method  of  handling  any  influent  from 
the  environment  or  non-radiological 
f  ffluents  to  the  environment.  Therefore, 
no  changes  or  different  types  of  non- 
radiological  environmental  impacts  are 
expected  as  a  result  of  the  amendment. 

Accident  Considerations 

In  its  application,  the  licensee 
evaluated  the  possible  consequences  of 
postulated  accidents  and  described  the 
means  for  mitigating  these 
consequences  should  they  occiur.  This 
evaluation  included  spent  fuel  handling 
accidents.  A  fuel  handling  accident  may 
be  viewed  as  a  reasonably  foreseeable 


design  basis  event  which  the  pool  and 
associated  structure,  systems,  and 
components  are  designed  and 
constructed  to  prevent.  On  the  basis  of 
its  analysis,  the  licensee  concluded  that 
the  effects  of  the  proposed  TS  changes 
are  small  and  that  the  calculated 
consequences  are  within  regulatory 
requirements  and  staff  guideline  dose 
values. 

The  staff  evaluated  the  consequences 
of  operation  at  a  bounding  value  of 
bumup  (60,000  MWD/T)  because  of  the 
licensee’s  reference  to  the  use  of  more 
highly  enriched  fuel  (up  to  5.0  weight 
percent  U-235).  The  staff  concluded  that 
the  only  potential  increased  radiological 
consequences  resulting  from  a  fuel 
handling  accident  associated  with 
extended  bumup  and  higher  fuel 
enrichment  are  the  thyroid  doses;  these 
doses  remain  well  within  the 
acceptance  criteria  given  in  NUREG- 
0800  and  are,  therefore,  acceptable.  The 
environmental  impacts  of  the  accident 
were  fmmd  not  to  be  significant. 

The  staff  has  considered  accidents 
whose  consequences  might  exceed  a 
fuel  handling  accident  that  is  beyond 
design  basis  events.  The  licensee  and 
staff,  as  part  of  the  operating  license 
review,  performed  an  analysis  of 
installation  of  severe  accident 
mitigation  design  alternatives 
(SAh^As)  in  the  environmental  impact 
review.  The  staff  concluded  that  none  of 
the  five  design  improvements  warranted 
inmlementation  at  WBN. 

The  staff  believes  that  the  probability 
of  severe  stmctural  damage  occurring  at 
WBN  is  extremely  lov/.  TMs  belief  is 
based  on  the  Commission’s 
requirements  for  the  design  and 
constmction  of  the  spent  fuel  pool  and 
the  contents  and  on  the  licensee’s 
adherence  to  approved  industry  codes 
and  standards.  'Therefore,  the  staff 
concludes  that  the  potential  for 
environmental  impact  from  severe 
accidents  is  negligible. 

Summary 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action.  The 
change  will  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  releas^ 
o^ite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 


defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  FES  for  WBN  Units  1 
and  2,  dated  April  1995. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  24, 1997  the  staff  consulted 
with  the  Tennessee  State  official,  Ms.  E. 
Flanagan  of  the  Division  of  Radiological 
Health,  regarding  the  environmental 
impact  of  the  proposed  action.  'The  State 
official  had  no  comments. 

Findings  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
spent  fuel  pool  modification  to  WBN 
Unit  1  relative  to  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
environmental  assessment,  the  staff  has 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  on  the 
quality  of  the  h\unan  environment. 
'Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dat^  October  23. 1996,  as 
supplemented  by  letters  dated 
December  11, 1996,  January  31. 
February  10  and  24,  March  11  and  April 
4, 1997,  which  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  'The  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Chattanooga-Hamilton 
County  Library,  1001  Broad  Street. 
Chattanooga,  Tennessee. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1997. 

For  'The  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon, 

Director,  Project  Directorate  n-3.  Division  of 
Reactor  Projects— I/n,  Office  of  Nuclear 
Reactor  Regulation. 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  April  14,  21,  28.  May  5, 
1997. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  April  14 — Tentative 
There  are  no  meetings  scheduled  for 
the  Week  of  April  14. 

Week  of  April  21 
Wednesday,  April  23 

10:00  a.m. — ^Briefing  on  Millstone 
(Public  Meeting  (Contact:  Gene 
Imbro,  301-415-1490) 

11:30  a.m. — ^Affirmation  Session  (Public 
Meeting  (if  needed) 

1:30  p.m. — Briefing  on  Electric  Grid 
ReliabiUty  (Public  Meeting) 
(Contact:  Ernie  Rossi,  301—415- 
7499) 

Thiursday,  April  24 
9:00  a.m. — ^Briefing  on  Electric  Utility 
Restructuring  (Public  Meeting) 
(Contact:  Bob  Wood,  301-415- 
1255) 

1:30  p.m. — Briefing  on  Staff  Response  to 
Arthur  Andersen  Study 
Recommendations  (Public  Meeting) 
(Contact:  Rich  Barrett,  301-7415- 
7482) 

Friday,  April  25 

10:00  a.m. — Meeting  with 
Commonwealth  Edison  on 
Response  to  10  CFR  50.54  (F)  Letter 
(Public  Meeting)  (Contact:  B^ 
Capra.  301-415-1395) 

Week  of  April  28 — Tentative 
Friday,  May  2 

9:00  a.m. — ^Meeting  with  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact: 
John  Larkins.  301--I15-7360) 

10:30  a.m. — ^Meeting  with  Nuclear 
Safety  Research  Review  Conunittee 
(NSRRC)  (Public  Meeting)  (Contact: 
Jose  Cortez,  301-415-6596) 

Noon — ^Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  Mays 

Tuesday,  May  6 

2:00  p.m. — ^Briefing  on  PRA 

Implementation  Plan  (Public 
Meeting)  (Contact:  Ga^  Holahan, 
301-415-2884) 


Wednesday,  May  7 

2:00  p.m. — ^Briefing  on  IPE  Insight 
^port  (Public  Meeting) 

3:30  p.m. — Affirmation  Session  (Public 
Meeting)  (if  needed) 

Thursday,  May  8 

9:00  a.m. — ^Meeting  with  Advisory 
Committee  on  Medical  Uses  of 
Isotopes  (ACMUI)  (Public  Meeting) 
(Contact:  Larry  Camper,  301-415- 
7231) 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (RECORDING)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington.  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  97-9859  Filed  4-11-97;  2:34  pm] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest  on 
Late  Premium  Payments;  interest  on 
Underpayments  and  Overpayments  of 
Singl€KEmployer  Plan  Termination 
Liability  and  Multiemployer  Withdrawal 
Liability;  Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  firom  rates 
published  elsewhere),  but  are  collected 


and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC’s  home 
page  (http://www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premiiun  under  part 
4006  applies  to  premium  payment  years 
beginning  in  April  1997.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occuring 
in  May  1997.  The  interest  rates  for  late 
premium  payments  under  part  4007  and 
for  underpayments  and  overpayments  of 
single-employer  plan  termination 
liability  under  part  4062  and 
multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  second  quarter 
(April  through  June)  of  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024 (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 
Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  §  4006.4(b)(1)  of  the 
PBGC’s  regulation  on  Premiiun  Rates 
(29  CFR  part  4006)  prescribe  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan’s  variable-rate 
premium.  The  rate  is  a  specified 
percentage  (currently  80  percent)  of  the 
annual  yield  on  30-year  Treasiuy 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  “premium 
payment  year”).  The  yield  figiue  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiiuns 
for  premium  payment  years  beginning 
in  April  1997  (i.e.,  80  percent  of  the 
yield  figure  for  March  1997)  is  5.54 
percent.  The  following  table  lists  the 
assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  for* 
premium  payment  years  beginning 
between  ^^y  1996  and  April  1997. 

The 

For  premium  payrnent  years  required 

begirwYng  in:  Interest 

rate  is: 

May  1996  . 

June  1996 
Jidy  1996  . 

Aug.  1996 
Se^  1996 
Oct.  1996  . 


u>  u)  tn  uj  i/>  u> 
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For  premium  payment  years 
beginning  in: 

The 

required 
interest 
rate  is: 

Nov.  1996  . . . . 

5.45 

Dec.  1996  . 

5.18 

Jan.  1997  . 

524 

Feb.  1997 . 

5.46 

Mar.  1997 . 

5.35 

Apr.  1997  . . . 

5.54 

Late  Premium  Payments; 
Underpajrments  and  Overpa3rments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC’s  regulation  on 
Payment  of  Premiums  (29  GFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  imder  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 

§  4062.7  of  the  PBGC’s  regulation  on 
Liability  for  Termination  of  Single¬ 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
crated  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
^rvice.  The  rate  applicable  to  the 
second  quarter  (April  through  Jime)  of 
1997,  as  announced  by  the  IRS,  is  9 
percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From 

Through 

Interest  rate 
(percent) 

4/1/91  . 

12/31/91 

10 

1/1/92  . 

3/31/92 

9 

4/1/92  . 

9/30/92 

8 

10/1/92  . 

6/30/94 

7 

7/1/94  . 

9/30/94 

8 

10/1/94  . 

3/31/95 

9 

4/1/95  . 

6/30/95 

10 

7/1/95  . 

3/31/96 

9 

4/1/96  . 

6/30/96 

8 

7/1/96  . 

12/31/% 

9 

1/1/97  . 

3/31/97 

9 

4/1/97  . 

6/30/97 

9 

Underpayments  and  Overpajrments  of 
Multiemployer  Withdraw^  Liability 

Section  4219.32(b)  of  the  PBGC’s 
regulation  on  Notice,  Collection,  and 
R^etermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 


quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  report^  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  (“Selected 
Interest  Rates’’).  The  rate  for  the  second 
quarter  (April  through  Jime)  of  1997 
(j.e.,  the  rate  reported  for  March  17, 
1997)  is  8.25  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 

Through 

Rate  (per¬ 
cent) 

4/1/91  . 

16/30/91 

9.00 

7/1/91  . 

9/30/91 

8.50 

10/1/91  . 

12/31/91 

8.00 

1/1/92  . 

3/31/92 

7.50 

4/1/92  . 

9/30/92 

6.50 

10/1/92  . 

6/30/94 

6.00 

7/1/94  . 

9/30/94 

725 

10/1/94  . 

12/31/94 

7.75 

1/1/95  . . 

3/31/% 

8.50 

4/1/95  . 

9/30/% 

9.00 

10/1/95  . 

3/31/% 

8.75 

4/1/%  . 

12/31/% 

825 

1/1/97  . 

3/31/97 

825 

4/1/97  _ 

6/30/97 

825 

Multiemployer  Plan  Valuations 
FoUoiving  Mass  Withdrawal 

The  PBGC’s  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC’s 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  May 
1997  imder  part  4Q44  are  contained  in 
an  amendment  to  part  4044  pubfished 
elsewhere  in  today’s  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC.  on  this  8th  day 
of  April  1997. 

John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 

(FR  Doc  97-9595  Filed  4-14-97;  8:45  am] 
BHJJNQ  COOe  770S-01-e 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  new  system  of  records. 


SUMMARY:  This  document  publishes 
notice  of  a  new  Privacy  Act  system  of 
records.  Collection  and  DeUvery 
Records — Customer  Public  Key 
Certificate  Records,  USPS  010.090.  The 
new  system  consists  of  an  electronic 
database  containing  limited  information 
about  postal  customers  who  have  been 
authorized  public  key  certificates  by  the 
Postal  Service.  A  public  key  certificate 
is  a  digital  document  that  can  be  used 
to  validate  the  authenticity  of  a  digitally 
signed  document  sent  by  way  of  the 
Internet,  a  service  provider,  or  a  value- 
added  network  fixim  one  customer  to 
another.  The  Postal  Service  acts  as  the 
certifying  authority  that  assigns  and 
holds  public  key  certificates  for 
participating  customers,  the  records 
subjects  covered  by  this  system. 

DATES:  Any  mterested  party  may  submit 
written  comments  on  the  propqsed  new 
system  of  records.  This  proposal  will 
become  effective  without  further  notice 
on  May  27, 1997,  unless  comments 
received  on  or  before  that  date  result  in 
a  contrary  determination. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Payroll  Accounting  and  Records, 
Unit^  States  Postal  Service,  475 
L’Enfant  Plaza  SW,  Room  8650, 
Washington,  DC  20260-5243.  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  pubUc 
inspection  and  photocopying  between  8 
a.m.  and  4:45  p.m.,  Monday  through 
Friday.. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  E.  Sheriff,  (202)  268-2608. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  is  conducting  a  pilot  program 
ivith  several  federal  agencies.  The  Postal 
Service’s  role  is  to  act  as  the  certifying 
authority  by  using  and  managing  X.509 
public  key  certificates  containing  a 
person’s  distinguished  name,  pubUc 
key,  and  other  identifying  information. 
Under  the  program  a  customer  applies 
to  a  Registrar  (a  Postal  Service  authority) 
to  receive  a  Postal  Service  public  key 
certificate.  Information  collected 
through  the  application  process  is 
limit^  to  the  customer  name,  address, 
phone  number,  electronic  mail  address, 
signature,  and  payment  information. 

The  Re^strar  then  creates  a  key  pair 
consisting  of  a  public  key  and  a  private 
key.  Keys  are  long,  random,  bit  strings 
that  are  unique  to  the  user.  That 
application  information,  as  well  as  a 
distinguished  name  for  the  user,  is 
transmitted  to  the  Postal  Service 
database  covered  by  this  system.  The 
database  returns  a  signed  certificate  to 
the  Registrar,  who  enters  it  onto  a  disk 
along  with  the  distinguished  name, 
public  key,  and  private  key.  The  disk  is 
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given  to  the  customer  who  uses  special 
software,  along  with  the  private  Imy,  to 
send  and  digitally  sign  dociunents.  The 
public  key  and  certificate  are  public 
data,  but  the  customer  is  instructed  not 
to  disclose  the  private  key  and  personal 
identification  number  (PDJ)  associated 
with  the  private  key  to  a  third  party. 

Maintenance  of  tnese  records  is  not 
expected  to  affect  individual  privacy 
ri^ts  because,  to  the  extent  that  the 
system  covers  individuals,  limited 
information  about  them  is  kept.  A  large 
segment  of  the  population  covered  by 
the  system  is  businesses,  which  are  not 
covered  by  the  Privacy' Act.  Other  than 
digital  components  for  public  key 
certification,  the  information  kept  about 
a  customer  is  name,  distingmshed 
name,  public  key(s),  account,  phone 
number,  postal  and  electronic  mail 
address,  and  pajnment  information. 

Information  kept  within  the  database 
is  protected  by  several  layers.  The 
computer  housing  the  database  is 
located  in  a  building  with  access 
controlled  by  ^ards  and  a  room  with 
access  controlled  by  the  use  of  card 
keys.  Other  components  of  the  security 
ar^itecture  are  an  asynchronous 
gateway,  a  networin  firewall,  LAN 
coimection,  operating  system,  database 
management  system,  application 
software,  database  software  security 
architecture,  application  software 
secimty  architecture,  and  key 
generation  and  maintenance.  Each  of 
these  levels  has  been  subjected  to  an 
external  audit  to  ensure  security  of  the 
system.  In  addition,  internal  access  to 
the  database  is  limited  to  the  system 
administrator,  database  administrator, 
and  designated  support  personnel.  Key 
pairs  are  protected  against  cryptanalysis 
by  encrypting  the  private  key  and  by 
using  a  war^  secret  algoritW  to 
protect  the  encryption  key,  and  the 
certificate  authority  key  is  stored  in  a 
separate,  tamperproof  hardware  device. 
Finally,  activities  are  audited  and 
archived  information  is  protected  from 
corruption,  deletion,  and  modification. 

With  the  above  security  controls  the 
infmmation  will  be  protected  from 
unauthorized  access  unless  a  customer 
does  not  heed  a  warning  to  keep  the 
private  key  and  PIN  secret.  If  a  private 
key  is  compromised,  the  Postal  Service 
will  imme^ately  revoke  upon 
notification  from  the  certificate  holder 
the  related  certificate. 

Pursuant  to  5  U.S.C.  552a(e)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  argiiments 
regarding  this  proposal.  A  report  of  the 
following  proposed  system  has  been 
sent  to  Congress  and  to  the  Office  of 
Management  and  Budget  for  their 
evaluation. 


USPS  010.090 
SYsraiNAME: 

Collection  and  Delivery  Records — 
Customer  Public  Key  Certificate 
Records,  USPS  010.090. 

SYSTEM  locahons: 

Marketing.  Headquarters,  and 
Information  Systems  Service  Center, 

San  Mateo,  CA. 

CATEQOMES  OF  MSNVEHIALS  COVERED  BY  THE 

system: 

Business  and  individual  postal 
customers  who  apply  to  receive  a  public 
key  certificate. 

CATEQORCS  OF  RECORDS  M  THE  SYSTOI: 

The  following  infoimation  is  kept 
with  regard  to  customers  who  have 
applied  for  public  key  certificates  from 
the  Postal  Service:  Name,  address, 
phone  niimber,  electronic  mail  address, 
payment  information,  customer’s  public 
key(s),  certificate  serial  numbers, 
customer’s  distinguished  name, 
effective  dates  of  authorized  certificates, 
certificate  algorithm,  date  of  revocation 
or  expiration  of  certificate.  Postal 
Service-authorized  digital  signature,  and 
information  supplied  by  the  customer  to 
identify  who  may  have  access  to  public 
key  data  related  to  that  customer. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  403  and  404. 

PURP06E(S): 

Information  within  this  system  is 
used  to  issue  and  manage  public  key 
certificates. 

Rourac  USES  OF  RECORDS  MAMTASCD  M  THE 
SYSTEM,  MCLUDBIQ  CATEQORCS  OF  USERS  AND 
'the  purposes  OF  SUCH  USES: 

General  routine  use  statements  a,  b,  c, 
d,  e,  f,  g,  h,  and  j  listed  in  the  prefatory 
statement  at  the  beginning  of  ffie  Postal 
Service’s  published  system  notices 
apply  to  this  system.  Other  routine  uses 
follow: 

1.  The  X.509  certificate  and  public 
key  associated  with  a  records  subject 
may  be  disclosed  to  persons  who 
provide  the  associate  certificate 
number  or  distinguished  name  and  who 
have  not  been  denied  access  by  the 
records  subject. 

POUCCS  AND  PRACTICES  FOR  STORBIQ, 
RETREVBIQ,  ACCESSMQ,  RETABRNG,  AND 
DSPOSBIQ  OF  RECORDS  M  THE  SYSTBN: 

8TORAQE: 

Paper,  automated  database,  and 
computer  storage  media. 

RETREVABRJTY: 

Customer  name,  distinguished  name, 
certificate  serial  number,  and  public 
key. 


SAFEGUARDS: 

Hard  copy  records  and  computers 
containing  information  within  this 
system  of  records  are  located  in  a 
building  with  entrance  access  controlled 
by  guards  and  room  access  controlled  by 
card  readers.  Information  within  the 
database  is  protected  by  a  security 
architecture  of  several  layers  that 
includes  an  asynchronous  gateway, 
network  firewall,  operating  security 
system,  and  database  software  security  • 
andiitecture.  Internal  access  to  the 
database  is  limited  to  the  system 
administrator,  database  administrator, 
and  designated  support  personnel.  Key 
pairs  are  protected  against  cryptanalysis 
by  encrypting  the  private  key  and  by 
using  a  shar^  secret  algorithm  to 
protect  the  encryption  key,  and  the 
certificate  authority  key  is  stored  in  a 
separate,  tamperproof,  hardware  device. 
Activities  are  audited  and  archived 
information  is  protected  from 
corruption,  deletion,  and  modification. 

RETENTION  AND  disposal: 

a.  Pending  Public  Key  Certificate 
Application  Files.  These  records  are 
added  as  received  to  an  electronic 
database.  Move  to  authorized  certificate 
file  when  they  are  updated  with  the 
required  data.  Destroy  records  not 
updated  within  90  days  fiom  the  date  of 
receipt. 

b.  Public  Key  Certificate  Directory. 
These  records  are  maintained  in  an 
electronic  database  and  are  constantly 
updated.  Destroy  records  as  they  are 
superseded  or  deleted. 

c.  Authorized  Public  Key  Certificate 
Master  File.  These  records  are 
maintained  in  an  electronic  database  for 
the  life  of  the  authorized  certificate. 
Move  to  the  certificate  revocation  file 
when  certificate  is  revoked  or  expired. 

d.  Public  Key  Certificate  Revocation 
List.  Cut  off  this  file  at  the  end  of  each 
calendar  year.  Destroy  these  records  30 
years  from  the  date  of  cutoff. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Vice  President,  Technology 
Applications,  United  States  Postal 
Service,  475  L’Enfant  Plaza  SW, 
Washington,  DC  20260-2403 

NOTnCATION  procedure: 

Individuals  wanting  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  in  writing  to  the  system 
manager.  Inquiries  must  contain  name 
and  certificate  serial  number. 

record  ACCESS  PROCEDURES: 

Access  must  be  requested  in 
accordance  with  the  Notification 
Procedure  above  and  the  Postal  Service 
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Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTVIQ  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procedures  above. 

RECORD  SOURCE  CATEGORIES: 

Customers. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

IFR  Doc.  97-9590  Filed  4-15-97;  8:45  am] 
BRUNO  CODE  7710-12-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  tlm  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
held  a  closed  meeting  on  Tuesday,  April 
8, 1997. 

Commissioners,  Cotmsel  to  the 
Conunissioners,  the  Secretary  to  the 
Conunission,  and  recording  secretaries 
attended  the  closed  meeting.  Certain 
staff  members  with  an  interest  in  the 
matters  were  also  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  held  on  Tuesday,  April  8, 1997, 
at  11:15  a.m.,  was: 

Matter  involving  confidential  privileged 
commercial  or  financial  information. 
Institution  of  injunctive  action. 

Formal  order  of  investigation. 

Conunissioner  Johnson,  as  duty 
officer,  determine  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  April  11,  ir97. 

Johathan  G.  Katz, 

Secretary. 

{FR  Doc.  97-9888  Filed  4-11-97;  3:54  pm) 

BRUNO  CODE  8010-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2530] 

Defense  Trade  Advisory  Group;  Notice 
of  Upcoming  Meeting 

The  Defense  Trade  Advisory  Group 
(DTAG)  will  meet  beginning  at  8:30  a.m. 
on  Friday,  May  16, 1997,  in  the  East 
Auditoriiun,  U.S.  Department  of  State, 
2201 C  Street,  NW.,  Washington,  DC 
20520.  This  advisory  committee  consists 
of  private  sector  defense  trade 
specialists  who  advise  the  Department 
on  policies,  regulations,  and  technical 
issues  affecting  defense  trade. 

The  open  session  will  include 
presentations  by  representatives  of  the 
Department  of  State  and  the  Department 
of  Defense.  Reports  on  DTAG  Working 
Group  progress,  accomphshments,  and 
future  projects  will  also  be  presented. 

Members  of  the  public  may  attend  the 
open  session  as  seating  capacity  allows, 
and  will  be  permitted  to  participate  in 
the  discussion  in  accordance  with  the 
Chairman’s  instructions. 

As  access  to  the  Department  of  State 
is  controlled,  piersons  wishing  to  attend 
the  meeting  must  notify  the  DTAG 
Executive  Secretariat  by  COB  Monday, 
May  12, 1997.  If  you  notify  the  DTAG 
Secretariat  after  ^s  date,  the  DTAG 
Secretariat  caimot  guarantee  that  State’s 
Bureau  of  Diplomatic  Security  can 
complete  the  necessary  back^rmd 
che<^  required  for  you  to  attend  the 
May  16  plenary. 

^ch  person  should  pro^de  his/her 
name,  company  or  organizational 
affiliation,  date  of  birth,  and  social 
security  number  to  the  DTAG 
Secretariat  at  telephone  number  (202) 
647—4231  or  fax  number  (202)  647—4232 
(Attention:  Catherine  Shelton).  A  list 
will  be  made  up  for  Diplomatic  Security 
and  the  Reception  Desk  at  the  C-Street 
diplomatic  entrance.  Attendees  must 
carry  a  valid  photo  ID  with  them.  They 
should  enter  the  building  through  the  C* 
Street  diplomatic  entrance  (22nd  and  C 
Streets,  NW.)  where  Department 
persoimel  will  direct  them  to  the  East 
auditorium. 

A  working  Irmch  will  be  held  at  the 
Department.  Limits  on  available  seating 
may  require  that  only  DTAG  members 
may  attend. 

For  further  information,  contact 
Catherine  Shelton  of  the  DTAG 
Secretariat,  U.S.  Department  of  State, 
Office  of  Arms  Transfer  and  Export 
Control  Policy  (PM/ATEC),  Room  2422 
Main  State,  Washington,  DC  20520- 
2422.  She  may  be  reached  at  telephone 
number  (202)  647-4231  or  fax  number 
(202) 647-4232. 


Dated:  April  9, 1997. 

Martha  CHarrk, 

Deputy  Assistant  Secretary  for  Export 
Controls,  Bureau  of  Politic-Military  Affairs. 
IFR  Doc.  97-9654  Filed  4-14-97;  8:45  am) 
BRJJNQ  CODE  4710-a-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[OST  Docket  No.  OST-95-141  (50125)] 

Department  of  Transportation  (DOT) 
Order  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low>lncome  Populations 

AGENCY:  Departmental  Office  of  Civil 
Rights  and  Office  of  the  Assistant 
Sei^tary  for  Transportation  Policy, 

DOT. 

ACTION:  Notice  of  final  DOT  Order  on 
environmental  justice. 

SUMMARY:  The  Department  of 
Transportation  is  issuing  its  final  DOT 
Order,  which  will  be  used  by  DOT  to 
comply  with  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations.  The  Order  generally 
describes  the  process  that  the  Office  of 
the  Secretary  and  each  Operating 
Administraticm  will  use  to  incorporate 
environmental  justice  principles  (as 
embodied  in  the  Executive  C)rder)  into 
existing  programs,  policies,  and. 
activities.  The  Order  provides  that  the 
Office  of  the  Secretary  and  each 
Operating  Administration  within  DOT 
will  develop  specific  procedures  to 
incorporate  the  goals  of  the  DOT  Order 
and  the  Executive  Order  with  the 
programs,  policies  and  activities  which 
they  administer  or  implement. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
Laster  Jr.,  Office  of  Environment, 

Energy,  and  Safety,  Office  of  the 
Assistant  Secreta^  for  Transportation 
Policy,  (202)  366—4859,  or  Marc 
Brenman,  Departmental  Office  of  Gvil 
Rights,  (202)  366-1119,  U.S.  Department 
of  Transportation,  400  7th  Street,  SW., 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12898,  as  well  as  the  President’s 
February  11, 1994  Memorandum  on 
Enviromnental  Justice  (sent  to  the  heads 
of  all  departments  and  agencies^,  are 
intended  to  ensure  that  Federal 
departments  and  agencies  identify  and 
address  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  of  their  policies,  programs  and 
activities  on  minority  populations  and 
low-income  populations. 
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The  DOT  Environmental  Justice  Order 
is  a  key  component  of  DOT’S  June  21, 

1995  ^vironmental  Justice  Strategy  (60 
FR  33896).  The  Order  sets  forth  a 
process  by  which  DOT  and  its  Operating 
Administrations  will  integrate  the  goals 
of  the  Executive  Order  into  their 
operations.  'This  is  to  be  done  through 
a  process  developed  within  the 
framewoik  of  existing  requirements, 
primarily  the  National  Environmental 
Policy  Act  (NEPA),  Title  VI  of  the  Civil 
Rights  Act  of  1964  (Title  VI),  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended  (URA),  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA),  and 
other  DOT  applicable  statutes, 
regulations  and  guidance  that  concern 
planning;  social,  economic,  or 
environmental  matters;  public  health  or 
welfare;  and  public  involvement.  The 
Order  is  an  internal  directive  to  the 
various  components  of  DOT  and  does' 
not  create  any  right  to  judicial  review 
for  compliance  or  noncompliance  with 
its  provisions. 

In  order  to  provide  an  opportimity  for 
public  input,  a  proposed  version  of  this 
Order  was  published  for  comment  on 
June  29, 1995  (60  FR  33899).  A  total  of 
30  written  comments  were  received. 
Fifteen  comments  were  received  from 
state  transportation  or  highway 
agencies,  representing  20  state  agencies 
(one  letter  was  signed  by  ten  state 
agencies,  but  four  of  those  also  sent 
individual  comments).  The  other  15 
conunents  included  four  from  transit 
agencies,  four  from  national 
organizations,  two  each  from  local 
govermnents,  metropolitan  plaiming 
organizations,  and  citizens  objecting  to 
one  particular  project,  and  one  from  a 
professional  association. 

Most  of  the  comments  from  the  state 
agencies  suggested  that  the  proposed 
Order  would  duplicate  existing 
processes  and  impose  additional 
burdens  on  the  state  agencies,  and  urged 
that  greater  flexibility  be  granted  to 
states. 

The  DOT  Order  reinforces 
considerations  already  embodied  in 
NEPA  and  Title  VI,  and  the  final  version 
has  been  revised  to  make  this  clearer.  It 
is  intended  to  insiue  that  a  process  for 
the  assessment  of  enviroiunental  justice 
factors  becomes  common  practice  in  the 
application  of  those,  and  related, 
statutes. 

Many  other  coirunents  suggested  ways 
in  which  the  Order  might  be  clarified  or 
simplified,  or  addressed  specific  details 
of  individual  agency  implementation. 

As  this  Order  is  only  intended  to 
provide  general  guidance  to  all  DOT 
components,  detailed  conunents  on 


each  agency’s  implementation  are 
premature,  and  should  be  made  during 
opportunities  for  public  input  on  agency 
implementation  (para.  5  of  the  Order). 

Mveral  commenters  suggested  greater 
reliance  on  existing  procedures, 
particularly  those  implementing  NEPA. 

One  commenter  noted,  “Over  the  past 
nvunber  of  years  we  have  seen  rules  and 
laws  initiated  with  laudable  intent,  only 
to  be  slowly  transformed  into 
bureaucratic  mazes  only  dimly  related 
to  their  original  purpose.’’ 

The  Department  does  not  intend  that 
this  Order  be  the  first  step  in  creating  a 
new  set  of  requirements.  The  objective 
of  this  Order  is  the  development  of  a 
process  that  integrates  the  existing 
statutory  and  regulatory  requirements  in 
a  manner  that  helps  ensure  that  the 
interests  and  well  being  of  minority 
populations  and  low-income 
populations  are  considered  and 
addressed  during  transportation 
decision  making. 

To  further  advance  this  objective, 
explanatory  information  has  been 
provided  in  this  preamble  and  several 
changes  have  been  made  in  the  Order. 
Most  notably: 

— ^Further  clarification  has  been  provided 
concerning  the  use  of  existing  NEPA,  Title 
VI,  URA  and  ISTEA  planning  requirements 
and  procedures  to  satisfy  the  objectives  of 
Executive  Order  12898. 

— ^The  application  of  the  Order  to  ongoing 
activities  is  discussed  in  this  preamble. 

— ^The  Order  has  been  modified  to  further 
clarify  the  relationship  and  use  of  NEPA 
and  Title  VI  in  implementing  the  Executive 
Order. 

Further,  in  developing  and  reviewing 
implementing  procedures,  described  in 
paragraph  5a  to  comply  with  Executive 
Order  12898,  the  emphasis  continues  to 
be  on  the  actual  implementation  of 
NEPA,  Title  VI,  the  URA  and  ISTEA 
planning  requirements  so  as  to  prevent 
disproportionately  high  and  adverse 
human  health  or  environmental  efiects 
of  DOT’S  programs,  policies  and 
activities  on  minority  populations  and 
low-income  populations. 

One  of  the  pnmary  issues  raised  in  . 
the  proposed  Order  concerned  the 
actions  that  would  be  taken  if  a 
disproportionately  high  and  adverse 
human  health  or  environmental  effect 
on  minority  populations  or  low-income 
populations  is  identified.  ’The  proposed 
Order  set  forth  three  options.  A  variety 
of  comments  were  received  on  this 
issue,  both  for  and  against  the  various 
options. 

’The  final  Order  adopts  a  modified 
version  of  Option  B  from  the  proposed 
Order.  While  Option  B  implements  a 
new  process  for  addressing 
disproportionately  high  and  adverse 


efiects,  the  Department  believes  that 
Option  B  is  consistent  with  existing  law 
and  best  accomplishes  the  objectives  of 
the  Executive  CWer.  Option  B  (now 
incorporated  in  paragraphs  8a,  8b  and 
8c  of  the  final  Order)  provides  that 
disproportionate  impacts  on  low- 
income  and  minority  populations  are  to 
be  avoided,  if  practicable,  that  is,  unless 
avoiding  such  disproportionate  hnpacts 
would  result  in  significant  adverse 
impacts  on  other  important  social, 
economic,  or  environmental  resources. 
Further,  ptopulations  protected  by  Title 
VI  are  covered  by  the  additional 
provisions  of  paragraph  8b.  Three 
commenters  expressed  concern  and 
uncertainty  as  to  the  implementation  of 
paragraph  6b(l)  of  Option  B  as 
propos^,  that  provided  for  an 
agreement  with  populations  protected 
by  Title  VI.  DOT  agreed  with  the 
comments  and,  accordingly,  that 
paragraph  has  been  deleted  from  the 
final  Order. 

Several  commenters  asked  about  the 
effective  date  of  this  Order.  In  particular 
they  wanted  to  know  whether  it  applies 
to  ongoing  projects.  The  effective  date  of 
the  Cfrder  is  the  date  of  its  issuance. 
However,  to  the  extent  that  the  Order 
clarifies  existing  requirements  that 
ensure  environmental  justice  principles 
are  considered  and  addressed  before 
final  transp>ortation  decisions  are  made, 
its  piu^oses  already  should  be  reflected 
in  actions  relating  to  ongoing  projects. 

Several  commenters  recommended 
that  insignificant  or  de  minimis  actions 
not  be  covered  by  this  Order.  It  is  noted 
that  the  definition  of  “programs, 
policies  and/or  activities’’  in  Section  If 
of  the  Appendix  does  not  apply  to  those 
actions  ffiat  do  not  affect  human  health 
or  the  environment.  Other  actions  that 
have  insignificant  efiects  on  human 
health  or  the  environment  can  be 
excluded  from  coverage  by  a  DOT 
component. 

One  commenter  suggested  that  this 
Order  might  be  inconsistent  with  the 
Supreme  Court’s  decision  in  Adarand 
Constructors  v.  Pena.  DOT  has 
concluded  that,  since  the  purpose  of 
this  Order  is  unrelated  to  the  types  of 
programs  which  were  the  subject  of 
Adarand,  this  Order  is  not  affected  by 
the  Adarand  decision. 

Dated:  February  3, 1997. 

Federico  F.  Pena, 

Secretary  of  Transportation. 

Department  of  Transportation,  Office  of 
the  Secretary,  Washington,  D.C. 

Order 

Subject;  Department  of  Transportation 
Actions  To  Address  Environmental 
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Justice  in  Minority  Populations  and 
Low-Income  Populations 

1.  Purpose  and  Authority 

a.  This  Order  establishes  procedures 
for  the  Department  of  Transportation 
(DOT)  to  use  in  complying  with 
Executive  Order  12898,  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,  dated  February  11, 1994. 
Relevant  definitions  are  in  the 
Appendix. 

D.  Executive  Order  12898  requires 
each  Federal  agency,  to  the  greatest 
extent  practicable  and  permitted  by  law, 
and  consistent  with  the  principles  set 
forth  in  the  report  on  the  National 
Performance  ^view,  to  achieve 
environmental  justice  as  part  of  its 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  hi^ 
and  adverse  human  health  or 
environmental  effects,  including 
interrelated  social  and  economic  effects, 
of  its  programs,  polid^,  and  activities 
on  minority  populations  and  low- 
income  populations  in  the  United 
States.  Compliance  with  this  DOT  Order 
is  a  key  element  in  the  environmental 
justice  strategy  adopted  by  DOT  to 
implement  the  Executive  Order,  and  can 
be  achieved  within  the  framework  of 
existing  laws,  regulations,  and  guidance. 

c.  Consistent  with  paragraph  6-609  of 
Executive  Order  12898,  tUs  Order  is 
limited  to  improving  the  internal 
management  of  the  Department  and  is 
not  intended  to,  nor  does  it,  create  any 
rights,  benefits,  or  trust  responsibility, 
substantive  or  procedural,  enforceable  at 
law  or  equity,  by  a  party  against  the 
Department,  its  operating 
administrations,  its  officers,  or  any 
person.  Nor  should  this  Order  be 
construed  to  create  any  right  to  judicial 
review  involving  the  compliance  or 
noncompliance  with  this  Order  by  the 
Department,  its  operating 
administrations,  its  officers  or  any  other 
person. 

2.  Scope 

This  Order  applies  to  the  Office  of  the 
Secretary,  the  United  States  Coast 
Guard,  DOT’s  operating  administrations, 
and  all  other  DOT  components. 

3.  Effective  Date 

This  Order  is  effective  upon  its  date 
of  issuance. 

4.  Policy 

a.  It  is  the  policy  of  DOT  to  promote 
the  principles  of  environmental  justice 
(as  emboffied  in  the  Executive  (>der) 
through  the  incorporation  of  those 
principles  in  all  DOT  programs, 
policies,  and  activities.  This  will  be 


done  by  fully  considering 
environmental  justice  principles 
throughout  planning  and  decision¬ 
making  processes  in  the  development  of 
programs,  policies,  and  activities,  using 
the  principles  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  Title  VI  of  the  Civil  Rights  Act 
of  1964  (Title  VI),  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  (URA),  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA)  and  other  DOT  statutes, 
regulations  and  guidance  that  address  or 
affect  infrastructure  planning  and 
decisionmaking;  social,  economic,  or 
environmental  matters;  public  health; 
and  public  involvement. 

b.  In  complying  with  this  Order,  DOT 
will  rely  upon  existing  authority  to 
collect  data  and  conduct  research 
associated  with  environmental  justice 
concerns.  To  the  extent  permitted  by 
existing  law,  and  whenever  practical 
and  appropriate  to  assiue  that 
disproportionately  high  and  adverse 
effects  on  minority  or  low  income 
populations  are  identified  and 
addressed,  DOT  shall  collect,  maintain, 
and  analyze  information  on  the  race, 
color,  national  origin,  and  income  level 
of  persons  adversely  affected  by  DOT 
programs,  policies,  and  activities,  and 
use  such  information  in  complying  with 
this  Order. 

5.  Integration  With  Existing  Operations 

a.  The  Office  of  the  Secretary  and 
each  operating  administration  shall 
determine  the  most  effective  and 
efficient  way  of  integrating  the 
processes  and  objectives  of  this  Order 
with  their  existing  regulations  and 
guidance.  Within  six  months  of  the  date 
of  this  Order  each  operating 
administration  will  provide  a  report  to 
the  Assistant  Secretary  for 
Transportation  Policy  and  the  Director 
of  the  Departmental  Office  of  Civil 
Rights  describing  the  procedures  it  has 
developed  to  integrate,  or  how  it  is 
integrating,  the  processes  and  objectives 
set  forth  in  this  Order  into  its 
operations. 

b.  In  undertaking  the  integration  with 
existing  operations  described  in 
paragraph  5a,  DOT  shall  observe  the 
following  principles: 

(1)  Planning  and  programming 
activities  that  have  the  potential  to  have 
a  disproportionately  high  and  adverse 
effect  on  human  health  or  the 
environment  shall  include  explicit 
consideration  of  the  effects  on  minority 
populations  and  low-income 
populations.  Procedures  shall  be 
established  or  expanded,  as  necessary, 
to  provide  meaningful  opportunities  for 


public  involvement  by  members  of 
minority  populations  and  low-income 
populations  during  the  planning  and 
development  of  programs,  policies,  and 
activities  (including  the  identification  of 
potential  effects,  alternatives,  and 
mitigation  measures). 

(2)  Steps  shall  be  taken  to  provide  the 
public,  including  members  of  minority 
populations  and  low-income 
populations,  access  to  public 
information  concerning  the  human 
health  or  environmental  impacts  of 
programs,  policies,  and  activities, 
including  information  that  will  address 
the  concerns  of  minority  and  low- 
income  populations  regarding  the  health 
and  environmental  impacts  of  the 
proposed  action. 

c.  Future  rulemaking  activities 
undertaken  pursuant  to  DOT  Order 
2100.5  (which  governs  all  DOT 
rulemaking),  and  the  development  of 
any  future  guidance  or  procaines  for 
DOT  programs,  policies,  or  activities 
that  affect  human  health  or  the 
environment,  shall  address  compliance 
with  Executive  Order  12898  and  this 
Order,  as  appropriate. 

d.  The  formulation  of  future  DOT 
policy  statements  and  proposals  for 
legislation  which  may  affect  human 
health  or  the  environment  will  include 
consideration  of  the  provisions  of 
Executive  Order  12898  and  this  Order. 

6.  Ongoing  DOT  Responsibility 

Compliance  with  Executive  Order 

12898  is  an  ongoing  DOT  responsibility. 
DOT  will  continuously  monitor  its 
programs,  policies,  and  activities  to 
ensure  that  disproportionately  high  and 
adverse  effects  on  minority  populations 
and  low-income  populations  are 
avoided,  minimized  or  mitigated  in  a 
manner  consistent  with  this  Order  and 
Executive  Order  12898.  This  Order  does 
not  alter  existing  assignments  or 
delegations  of  authority  to  the  Operating 
Administrations  or  other  DOT 
components. 

7.  Preventing  Disproportionately  High 
and  Adverse  Effects 

a.  Under  Title  VI,  each  Federal  agancy 
is  required  to  ensure  that  no  person,  on 
the  ground  of  race,  color,  or  national 
origin,  is  excluded  from  participation 
in.  denied  the  benefits  of,  or  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  Vandal 
assistance.  This  statute  affects  every 
program  area  in  DOT.  Consequently, 
DOT  managers  and  staff  must 
administer  their  programs  in  a  manner 
to  assure  that  no  person  is  excluded 
from  participating  in.  denied  the 
benefits  of.  or  subjected  to 
discrimination  by  any  program  or 
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activity  of  DOT  because  of  race,  color, 
or  national  origin. 

b.  It  is  DOT  policy  to  actively 
administer  and  monitor  its  operations 
and  decision  making  to  assure  that 
nondiscrimination  is  an  integral  part  of 
its  programs,  policies,  and  activities. 

DOT  currently  administers  policies, 
programs,  and  activities  which  are 
subject  to  the  requirements  of  NEPA, 

Title  VI,  URA,  ISTEA  and  other  statutes 
that  involve  human  health  or 
environmental  matters,  or  interrelated 
social  and  economic  impacts.  These 
requirements  will  be  administered  so  as 
to  identify,  early  in  the  development  of 
the  program,  policy  or  activity,  the  risk 
of  discrimination  so  that  positive 
corrective  action  can  be  taken.  In 
implementing  these  requirements,  the 
following  information  should  be 
obtained  where  relevant,  appropriate 
and  practical: 

— Population  served  and/or  afi^ed  by  race, 
color  or  national  origin,  and  income  level; 
— Proposed  steps  to  gu^  against 
disproportionately  high  and  adverse  effects 
on  persons  on  the  basis  of  race,  color,  or 
national  origin; 

— {»esent  and  prop>osed  membership  by  race, 
color,  or  national  origin,  in  any  planning 
at  advisory  body  which  is  part  of  the 
program. 

c.  Statutes  governing  DOT  operations 
will  be  administered  so  as  to  identify 
and  avoid  discrimination  and  avoid 
disproportionately  high  and  adverse 
effects  on  minority  populations  and 
low-income  populations  by: 

(1)  identi^ng  and  evaluating 
environmental,  public  health,  and 
interrelated  social  and  economic  effects 
of  DOT  programs,  policies  and 
activities, 

(2)  proposing  measiues  to  avoid, 
minimize  and/or  mitigate 
disproportionately  hi^  and  adverse 
environmental  and  public  health  effects 
and  interrelated  social  and  economic 
effects,  and  providing  offsetting  benefits 
and  opportunities  to  enhance 
communities,  neighborhoods,  and 
individuals  affect^  by  DOT  programs, 
policies  and  activities,  where  permitted 
by  law  and  consistent  with  the 
Executive  Order, 

(3)  considering  alternatives  to 
proposed  programs,  policies,  and 
activities,  where  such  alternatives 
would  result  in  avoiding  and/or 
minimizing  disproportionately  high  and 
adverse  human  health  or  environmental 
impacts,  consistent  with  the  Executive 
Order,  and 

(4)  eliciting  public  involvement 
opportimities  and  considering  the 
results  thereof,  including  soliciting 
input  finm  affected  minority  and  low- 


income  populations  in  considering 
alternatives. 

8.  Actions  To  Address 
Disproportionately  High  and  Adverse 
Effects 

a.  Following  the  guidance  set  forth  in 
this  Order  and  its  Appendix,  the  head 
of  each  Operating  Administration  and 
the  responsible  officials  for  other  DOT 
components  shall  determine  whether 
programs,  policies,  and  activities  for 
which  they  are  responsible  will  have  an 
adverse  impact  on  minority  and  low- 
income  populations  and  whether  that 
adverse  impact  will  be 
disproportionately  high. 

b.  In  making  determinations  regarding 
disproportionately  high  and  adverse 
effects  on  minority  and  low-income 
populations,  mitigation  and 
enhancements  measures  that  will  be 
taken  and  all  offsetting  benefits  to  the 
affected  minority  and  low-income 
populations  may  be  taken  into  account, 
as  well  as  the  design,  comparative 
impacts,  and  the  relevant  number  of 
similar  existing  system  elements  in  non¬ 
minority  and  non-low-income  areas. 

c.  The  Operating  Administrators  and 
other  responsible  DOT  officials  will 
ensure  that  any  of  their  respective 
programs,  policies  or  activities  that  will 
have  a  disproportionately  high  and 
adverse  effect  on  minority  populations 
or  low-income  populations  will  only  be 
carried  out  if  further  mitigation 
measures  or  alternatives  &at  would 
avoid  or  reduce  the  disproportionately 
high  and  adverse  effect  are  not 
practicable.  In  determining  whether  a 
mitigation  measure  or  an  alternative  is 
“practicable,”  the  social,  economic 
(including  costs)  and  environmental 
effects  of  avoiding  or  mitigating  the 
adverse  effects  will  be  taken  into 
account. 

d.  Operating  Administrators  and  other 
responsible  DOT  officials  will  also 
ensure  that  any  of  their  respective 
programs,  policies  or  activities  that  will 
have  a  disproportionately  high  and 
adverse  effect  on  populations  protected 
by  Title  VI  (“protected  populations”) 
will  only  be  carried  out  if: 

(1)  a  substantial  need  for  the  program, 
policy  or  activity  exists,  based  on  the 
overall  public  interest;  and 

(2)  alternatives  that  would  have  less 
adverse  effects  on  protected  populations 
(and  that  still  satisfy  the  need  identified 
in  subparagraph  (1)  above),  either  (i) 
would  have  other  adverse  social, 
economic,  environmental  or  hmnan 
health  impacts  that  are  more  severe,  or 
(ii)  would  involve  increased  costs  of 
extraordinary  magnitude. 

e.  DOT’S  responsibilities  under  Title 
VI  and  related  statutes  and  regulations 


are  not  limited  by  this  paragraph,  nor 
does  this  paragraph  limit  or  preclude 
claims  by  individuals  or  groups  of 
people  with  respect  to  any  DOT 
programs,  policies,  or  activities  under 
these  authorities.  Nothing  in  this  Order 
adds  to  or  reduces  existing  Title  VI  due 
process  mechanisms. 

f.  The  findings,  determinations  and/or 
demonstration  made  in  accordance  with 
this  section  must  be  appropriately 
doc\imented,  normally  in  the 
environmental  impact  statement  or 
other  NEPA  document  prepared  for  the 
program,  policy  or  activity,  or  in  other 
appropriate  planning  or  program 
documentation. 

Appendix 
1.  Definitions 

The  following  terms  where  used  in 
this  Order  shall  have  the  following 
meanings*: 

a.  DOT  means  the  Office  of  the 
Secretary,  DOT  operating 
administrations,  and  all  other  DOT 
components. 

b.  Low-Income  means  a  person  whose 
median  household  income  is  at  or  below 
the  Department  of  Health  and  Human 
Services  poverty  guidelines. 

c.  Minority  means  a  person  who  is: 

(1)  Black  (a  person  having  origins  in 
any  of  the  blade  racial  groups  of  Afiica); 

(2)  Hispanic  (a  person  of  Mexican, 
Puerto  Rican,  Cul^,  Central  or  South 
American,  or  other  Spanish  culture  or 
origin,  regardless  of  race); 

(3)  Asian  American  (a  person  having 
origins  in  any  of  the  original  peoples  of 
the  Far  East,  Southeast  Asia,  the  Indian 
subcontinent,  or  the  Padfic  Islands);  or 

(4)  American  Indian  and  Alaskan 
Native  (a  person  having  origins  in  any 
of  the  original  people  of  North  America 
and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  community  recognition). 

d.  Low-Income  Population  means  any 
readily  identifiable  group  of  low-income 
persons  who  live  in  geographic 
proximity,  and,  if  circumstances 
warrant,  geographically  dispersed/ 
transient  persons  (such  as  migrant 
workers  or  Native  Americans)  who  will 
be  similarly  affected  by  a  proposed  EKDT 
program,  policy  or  activity. 

e.  Minority  Population  means  any 
readily  identifiable  groups  of  minority 
persons  who  live  in  geographic 
proximity,  and  if  circiunstances 
warrant,  geographically  dispersed/ 
transient  persons  (such  as  migrant 
workers  or  Native  Americans)  who  will 
be  similarly  affected  by  a  proposed  DOT 
program,  poUcy  or  activity. 

f.  Adverse  effects  means  the  totality  of 
significant  individual  or  cumulative 
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human  health  or  environmental  effects, 
including  interrelated  social  and 
economic  effects,  which  may  include, 
hul  are  not  limited  to:  bodily 
Impairment,  infirmity,  illness  or  death; 
air,  noise,  and  water  pollution  and  soil 
contamination;  destruction  or 
disruption  of  man-made  or  natural 
resoxuces;  destruction  or  diminution  of 
aesthetic  values;  destruction  or 
disruption  of  community  cohesion  or  a 
community’s  economic  vitality; 
destruction  or  disruption  of  the 
availability  of  public  and  private 
facilities  and  services;  vibration;  adverse 
employment  effects;  displacement  of 
persons,  businesses,  farms,  or  nonprofit 
organizations;  increased  traffic 
congestion,  isolation,  exclusion  or 
separation  of  minorit/^ )r  low-income 
individuals  within  a  given  commimity 
or  from  the  broader  community;  and  l^e 
denial  of.  reduction  in,  or  significant 
delay  in  the  receipt  of,  benefits  of  DOT 
programs,  policies,  or  activities. 

g.  Disproportionately  higfi  and 
adverse  effect  on  minority  and  low- 
income  populations  means  an  adverse 
effect  that: 

(1)  is  predominately  home  by  a 
minority  population  and/or  a  low- 
income  population,  or 

(2)  will  be  suffered  by  the  minority 
population  and/or  low-income 
population  and  is  appreciably  more 
severe  or  greater  in  magnitude  than  the 
adverse  effect  that  will  be  suffered  by 
the  non-minority  population  and/or 
non-low-income  population. 

h.  Programs,  policies,  and/or  activities 
means  all  projects,  programs,  policies, 
and  activities  that  affect  human  health 
or  the  environment,  and  which  are 
undertaken  or  approved  by  DOT.  These 
include,  but  are  not  limited  to,  permits, 
licenses,  and  financial  assistance 
provided  by  DOT.  Interrelated  projects 
wdthin  a  system  may  be  considered  to  be 
a  single  project,  program,  policy  or 
activity  for  purposes  of  this  Order. 

i.  Regulations  and  guidance  means 
regulations,  programs.  poUcies, 
guidance,  and  procedures  promulgated, 
issued,  or  approved  by  DOT. 

*  These  definitions  are  intended  to  be 
consistent  with  the  draft  definitions  for  E.O. 
12898  that  have  been  issued  by  the  Council 
on  Environmental  Quality  and  the 
Environmental  Protection  Agency.  To  the 
extent  that  these  definitions  vary  fiom  the 
CEQ  and  EPA  draft  definitions,  they  reflect 
further  refinements  deemed  necessary  to 
tailor  the  definitions  to  fit  within  the  context 
of  the  DOT  program. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Special  CommittBe  169, 
Aeronautical  Data  Link  Applications 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee 
(SC)-169  meeting  to  be  held  April  28- 
May  1, 1997,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA,  Inc.,  1140 
Connecticut  Avenue.  N.W.,  Suite  1020, 
Washington,  DC,  20036. 

The  agenda  will  include:  April  28-29 
Working  Group  (WG)-2,  Required 
Communications  Performance;  April 
30-May  1,  Plenary  Session:  (1)  Plenary. 
Administration:  Chairman’s 
hitroductory  Remarks;  Review  and 
Approval  and  Meeting  Agenda;  Review 
and  Approval  of  Minutes  firom  the 
Previous  Meeting;  Review  of 
Outstanding  Action  Items;  (2)  Working 
Group  Progress:  WG-1,  Air  Traffic 
Services  Data  Link  Commvmications; 
W&-2,  Reqvured  Communications 
Performance;  V/G-3,  Flight  Information 
Services  Chnummications;  W(5-4, 
Coordination  of  (hmmvmipations 
Capability  Implementation;  W(^5, 
Groimd/Ground  Traffic  Flow 
Management  Applications;  W&-6, 
Human  Factors  Guidelines;  (3)  Plenary 
Business:  Final  Review/ Approval  of 
Minimum  Aviation  System  Performance 
Standard  (MASPS)  for  Air  Tra^c 
Management  (ATM) —  Aeronautical 
Operational  Control  (AOC)  Ground- 
Ground  Information  Exchange,  RTCA 
Paper  No.  440-96/SC169-273;  Review 
and  SARP  Compliant  Documents; 
Discussion  of  Future  of  SC-169  Work 
Efforts;  (4)  Other  Business;  (5)  Date  and 
Place  of  Next  Meeting. 

Attendants  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020,  Washington.  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  8, 
1997. 


Federico  F.  Pena, 


4  Janice  L.  Peters, 


Secretary  of  Transportation. 


Designated  Official. 


(FR  Doc.  97-9684  Filed  4-14-97;  8:45  ami  IFR  Doc.  97-9639  Filed  4-14-97;  8:45  am] 


MJLMQ  CODE  4410-0-^ 


BEJJNQ  CODE  4ai0-1»4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
Commercial  Space  Transportation 
Advisory  Committee— Open  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Commercial  Space 
Transportation  Advisory  Committee 
Open  Meeting. 

SUMMARY:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  5  U.S.C.  App.  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Wednesday, 
May  14, 1997,  from  8:00  a.m.  to  1:15 
p.m.  in  Room  9230  of  the  Department  of 
Transportation’s  Headquarters  building 
at  400  Seventh  Street,  SW.,  in 
Washington,  DC.  This  will  be  the 
twenty-fifth  meeting  of  the  COMSTAC. 

The  agenda  for  the  meeting  will 
include  reports  finm  the  respective 
COMSTAC  Working  Groups;  a 
legislative  update  on  Congressional 
activities  involving  commercial  space 
transportation;  an  activities  report  ftt>m 
FAA’s  Acting  Associate  Administrator 
for  Commercial  Space  Transportation 
(formerly  the  Office  of  Commercial 
Space  Transportation  (60  FR  62762, 
December  7, 1995]);  and  other  related 
topics. 

The  meeting  is  open  to  the  public; 
however,  space  may  be  limited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Parker,  (AST-200),  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation,  400  7th  Street 
SW.,  Room  5415,  Washington,  DC 
20590,  telephone  (202)  366-2932. 

Dated:  April  8, 1997. 

Patricia  G.  Smith, 

Acting  Associate  Administrator  for 
Commercial  Space  Transportation. 

[FR  Doc.  97-9640  Filed  4-14-97;  8:45  am] 
BMJJNQ  CODE  4«10-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  March 
1997,  there  were  six  applications 
approved.  Additionally,  six  approved 
amendments  to  previously  approved 
applications  are  listed. 
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SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovabs  under  the  provisions 
of  49  U.S.C  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Reflations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  d  of  §  158.29. 

PFC  applications  approved 

Public  Agency:  City  of  Morgantown, 
West  Virginia. 

Application  Number:  97-04-U-00- 
MGW. 

Application  Type:  Use  PFC  revenue. 

PK  Level:  $3.00. 

Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $50,850. 

Charge  Effective  Date:  December  1 , 
1994. 

Estimated  Charge  Expiration  Date: 

May  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC’s:  No  change  from  previous 
approval. 

Brief  Description  of  Project  Approved 
for  Use:  Rehabilitation  of  taxi  way  A. 

Decision  Dote;  March  3, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elonza  Turner,  Beckley  Airports  Field 
Office.  (304)  252-6216. 

Public  Agency:  Southeast  Iowa 
Regional  ^rport  Authority,  Biulington, 
Iowa. 

Application  Number:  96-Ol-C-OO- 
BRL. 

Application  Type:  Impose  and  use  a 
PFC 

PFC  Level:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Application:  $460,000. 

Estimated  Charge  Effective  Date:  July 
1, 1997. 

Estimated  Charge  Expiration  Date: 
April  1,  2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC’s:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Security  fence. 
Lighting,  signage,  and  reflectors. 

Aircraft  rescue  and  firefighting  (ARFF) 
vehicle,  Airport  master  plan  update. 
Land  acqmsition  (Tract  601),  I^d 
acquisition  (Tract  602),  Land  acquisition 
(Tract  603),  Rimway  1^36  hi^ 
intensity  runway  lights  and  airfield 
signage.  Emergency  generator.  Runway 
12/30  rehabilitation  and  narrowing 
(Phase  1),  Runway  12/30  edge  drains 
feasibility  study.  Snow  removal 
equipment.  Joint-use  ARFF  station 
design.  Design  rehabilitation  of  taxilane 
and  service  road.  New  terminal 
feasibility  study.  Rehabilitate  taxilane 
and  road  (construction).  Runway  12/30 
rehabilitation  and  narrowing  (Phase  II), 
Joint-use  ARFF  station  (construction). 

Brief  Description  of  Withdrawn 
Project:  Runway  18/36  rehabilitation 
design. 


Determination:  This  project  was 
withdrawn  by  the  public  agency  in  its 
supplemental  application  dated 
November  1, 1996.  Therefore,  the  FAA 
will  not  rule  on  this  project  in  this 
decision. 

Decision  Date:  March  4, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loma  Sandridge,  Central  Region 
Airports  Division,  (816)  426-4730. 

Public  Agency:  Springfield  Airport 
Authority,  Springfield,  Illinois. 

Application  Number:  97-08-C-00- 
SPI. 

Application  Type:  Impose  and  use  a 
PFC 

PK  Level:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $3,889,393. 

Estimated  Charge  Effective  Date: 
February  1,  2006. 

Estimated  Charge  Expiration  Date: 
May  1,  2007. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC’s:  On-demand  air  taxis. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency’s  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Capital 
Airport. 

Brief  Description  of  Projects  Approved 
for  Authority  To  Use  PFC  Revenue: 

Land  acquisition-noise  (parcels  9-4-^E, 
9-4-FF,  9-4-HH,  9-4-II,  9-4-JJ,  and 
17-3-A),  Land  acquisition  (parcels  9-4- 
J,  9-4-PP,  and  9-4-P),  Land  acqmsition 
(parcels  16-4-A,  16-4-^l,  16-4-B2, 
and  16-4-C),  Land  acquisition  (parcels 
16-2-B  and  16-4-E),  Rehabilitate 
runways  4/22  and  18/36,  Rehabilitate 
runway  13/31,  Widen  taxiway  A, 

Exhibit  A,  update  master  plan.  Snow 
equipment  (blower  and  snowplow). 
Terminal  building  expansion.  Disabled 
passenger  lift. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Snow  removal 
equipment  (sweeper). 

Decision  Date:  Ma^  11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  M.  Smithmeyer,  Chicago  Airports 
District  Office.  (847)  294-7435. 

Public  Agency:  New  Orleans  Airport 
Board,  New  Orleans,  Louisiana. 

Application  Number:  96-03-C-00- 
MSY. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $11,963,536. 

Estimated  Charge  Effective  Date: 
December  1, 2008. 

Estimated  Charge  Expiration  Date: 
August  1,  2009. 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFC’S:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency’s  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  New 
Orleans  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Use:  ARFF  perimeter  road,  stage  n, 
ARFF  perimeter  road,  stage  in.  East  air 
cargo  apron,  stage  n.  * 

Brief  Description  of  Project  Approved 
for  Collection:  Terminal  improvements. 

Brief  Description  of  Withdrawn 
Project:  East/west  taxiway  land 
acquisition. 

Determination:  ll^s  project  was 
withdrawn  by  the  public  agency  in  its 
letter  dated  January  31, 1997.  Therefore, 
the  FAA  will  not  rule  on  this  project  in 
this  decision.  In  addition,  the  project  no 
longer  meets  the  requirements  of 
§  158.33(c)(1)  and  has  automatically 
expired. 

Decision  Date:  March  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  Horry  Coimty 
Department  of  Airports,  Myrtle  Beach, 
South  Carolina. 

Application  Number:  97-02-000- 
MYR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  LEVEL:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $14,121,635. 

Estimated  Charge  Effective  Date:  July 
1,  2005. 

Estimated  Charge  Expiration  Date: 
July  1,  2010. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC’S:  Nonscheduled  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency’s  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  emplanements  at  Myrtle 
Beach  International  Airport. 

Brief  Description  of  Inject  Approved 
for  Collection  and  Use:  Terminal  A 
baggage  claim  expansion. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  and  Use: 
Preparation  of  PFC  application. 

Determination:  Partially  and 
conditionally  approved.  Documents 
ftibmitted  to  the  FAA  in  support  of  this 
project  were  insufficient  to  establish 
that  project  elements  contained  in  the 
contract  between  the  public  agency  and 
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its  consultant  were  necessary  for  the 
prepeiration  of  a  PFC  application.  The 
approved  amount  was  limited  to  the 
amovmt  invoiced  by  the  public  agency’s 
consultant  for  preparation  of  the  PFC 
application. 

Decision  Date:  March  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  D. 
Cameron  Bryan.  Atlanta  Airports 
District  Office,  (404)  305-7144. 

Public  Agency:  Spokane  jMrport 
Board,  Spokane,  Washington. 

Application  Number:  97-03-C-00- 
GEG. 


Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $17,606,000. 

Estimated  Charge  Effective  Date:  May 

1,  2000. 

Estimated  Charge  Expiration  Date: 
Jime  1,  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC’S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Master  plm 
update.  Airport  terminal  signage.  Fire 

Amendments  To  PFC  Approvals 


life  safety  system,  Taxiways  D  and  H, 
Taxiway  J  relocation.  Multiple  use 
apron  rehabilitation  (identified  as  apron 
G),  Multiple  use  apron  construction. 
Regional  terminal  concourse  expansion 
and  associated  apron.  Terminal 
ticketing/baggage  expansion. 

Decision  Date:  March  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vargas,  Seattle  Airports  District 
Office,  (206)  227-2660. 


Amendment  No.,  city,  state 

Amendment 
approved  date 

Original  ap¬ 
proved  net 
PPC  revenue 

Amended  ap¬ 
proved  net 
PFC  revenue 

Original  esti¬ 
mated  charge 
exp.  date 

Amended  esti¬ 
mated  charge 
exp.  date 

92-01 -C-03-BNA . 

Nashville,  Tennessee 

07/01/96 

$75,480,900 

$87,729,800 

10A)1/99 

01/01/02 

92-01-<M»-CLE . : . 

Cleveland,  Ohio 

03/25/96 

38,343,640 

37,343,640 

02/01/97 

02/01/97 

98-01-0-01 -MOT . 

Minot  North  Dakota 

06/19/96 

1,569,483 

646,047 

11/01/98 

04/01/97 

95-03-C-01-CLE . 

develarxl,  Ohio 

08/27/96 

19,475,642 

21,500,642 

02/01/97 

08/01/97 

92-01 -C-02-MHT . . . 

Manchester,  New  HampsNre 

12/18/96 

5,702,523, 

5,679,523 

09/01/97 

09/01/97 

93-01 -C-03-RHI . 

RNnelander,  Wisconsin 

01/21/97 

188,951 

183,301 

10/01/00 

10/01/00 

Issued  in  Washington,  D.C  on  April  10, 
1997. 

Kendall  Ball, 

Acting  Manager.  Passenger  Facility  Charge 
Branch. 

[FR  Doc.  97-9638  Filed  4-14-97;  8:45  am] 
BH.LMQ  CODE  4aifr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmentai  Impact  Statement  City 
of  Ogden,  Weber  County,  UT 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
^otice  to  advise  the  public  that  an 
'  environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  Qty  of  Ogden,  Weber  County, 
Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Allen,  Project  Development 
Engineer,  Federal  Highway 
Administration,  2520  West  4700  South, 
Suite  9A,  Salt  Lake  City,  Utah  84118, 
Telephone:  (801)  963-0182;  or  Rod 
Terry,  Preconstruction  Engineer,  Utah 
Department  of  Transportation,  Region  1, 


P.O.  Box  12580,  Ogden,  Utah  84412, 
Telephone  (801)  399-5921  ext.  305. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Utah 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  on  a  proposal  to  reconstruct 
approximately  2  miles  of  State  Road 
(SR)  79  from  the  existing  Interstate  15 
interchange  to  Harrison  Boulevard  (SR- 
203),  and  to  widen  approximately  1.5 
miles  on  Wall  Avenue  (SR-204)  from 
approximately  22nd  Street  to  34th  Street 
in  the  urban  portion  of  Ogden,  Utah. 

The  proposed  reconstruction  of  SR-79 
would  provide  the  necessary  east-west 
arterial  roadway  capacity  to  meet  urban 
infrastructiire  needs,  and  to  meet 
existing  and  future  transportation 
demand.  The  widening  of  SR-204 
would  provide  a  uniform  roadway 
width  for  the  north-south  arterial 
roadway  and  an  appropriate  roadway 
capacity  for  the  gateway  entrance  to  the 
Central  Business  District  of  the  City  of 
Ogden. 

The  reconstruction  of  SR-79  is 
included  in  the  current  Long-Range  Plan 
and  the  Transportation  Improvement 
Plan  for  the  Ogden  Urbanized  Area.  The 
City  of  Ogden  has  stated  the  need  for 
infrastructure  improvements  to  facilitate 
access  to  the  Central  Business  District. 


The  proposed  action  would  eliminate 
the  current  one-way  couplet  structure  of 
SR-79  through  the  City  of  Ogden  and 
replace  it  with  a  single  arterial  roadway 
of  sufficient  capacity  to  accommodate 
predicted  traffic  demand  through  the 
year  2020.  The  widening  of  SR-204 
would  provide  continuity  with  the 
existing  width  on  SR-204  both  north 
and  south  of  the  proposed  project,  and 
would  improve  capacity  of  key 
instructions.  It  would  also  provide  a 
proper  shoulder  and  new  curb  and 
gutter  along  the  roadway  improving 
safety,  maintenance,  drainage,  and 
access  control. 

Alternatives  imder  consideration 
include:  (1)  Taking  no  action,  (2)  using 
transportation  system  management 
strategies  that  would  provide  for 
transportation  efficiency  within  the 
existing  transportation  network,  and  (3) 
constructing  a  new  arterial  roadway  on 
one  or  the  several  alignments  for  SR-79. 
Such  a  new  arterial  would  widen 
existing  roadways  to  the  maximum 
extent  possible,  but  would  also  require 
new  ri^t-of-way  segments  of  the 
alignments.  Design  variations  of  grade 
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and  alignment  will  be  incorporated  into, 
and  andyzed  with,  the  various  build 
alternatives.  SR-204  would  be  widened 
on  one  or  both  sides  of  the  existing 
alignment. 

formation  letters  describing  the 
proposed  action  and  soliciting 
comments  on  the  proposed  project  will 
be  sent  to  appropriate  Fedei^,  State  and 
local  agencies,  as  well  as  to  private 
organizations  and  individuals  who  have 
previously  expressed  interest,  or  who 
are  expected  to  be  interested,  in  the 
propped  project.  An  initial  public 
scoping  meeting  is  expected  to  be  held 
in  the  City  of  Ogden  during  May  1997. 
Notice  of  additional  public  meetings  to 
present  information  and  solicit 
comments  relative  to  alternatives  for 
consideration  and  possible  impacts  will 
be  given  as  the  proposed  project 
proceeds.  In  addition,  a  public  hearing 
will  be  held.  Upon  release  of  the  draft 
EIS,  public  notice  will  be  given  of  the 
time  and  place  for  a  public  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  fue 
identified,  comments  and  suggestions 
are  invited  from  sdl  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
dirked  to  the  FHWA  or  UDOT  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
impending  Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.) 

Issued  on:  April  9, 1997. 

Midiael  G.  Ritchie, 

Division  Administmtor,  Salt  Lake  City,  Utah. 
(FR  Doc.  97-9624  Filed  4-14-97;  8:45  am] 
BOJJMQ  CODE  4»10-22-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

[Docket  Nos.  96-126,  Notice  2;  96-131, 
Notice  2;  96-132,  Notice  2;  97-003,  Notice 
2;  97-005,  Notice  2;  97-006,  Notice  2;  97- 
007,  Notice  2;  97-006,  Notice  2;  97-009, 
Notice  2;  97-010,  Notice  2;  97-011,  Notice 
2;  and  97-012,  Notice  2] 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconformmg  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufacttued  to 
comply  with  all  appbcable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactured  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  This  decision  is  effective  April 
15, 1997. 

FOR  FURTfER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  p>eriod, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

NHTSA  received  petitions  finm 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  conunent, 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 


thorough  descriptio/i  of  the  petitions. 

No  comments  were  received  in  response 
to  these  notices.  B€ised  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decide4  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
niimbers  assigned  to  vehicles  admissible 
imder  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  imder  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CF'R  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  10, 1997. 

Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 

Annex  A — Nonconforming  Motor  Vehicles 
Decided  To  Be  Eligible  for  Importation 

1.  Docket  No.  96-126 
Nonconfonuing  Vehicle:  1986  Mazda  RX- 

7 

Substantially  similar  U.S.-certified  vehicle: 
1986  Mazda  RX-7 

Notice  of  Petition  published  at:  62  FR  1143 
(January  8, 1997) 

Vehicle  Eligibility  Number  VSP-199 

2.  Docket  No.  96-131 
Nonconforming  Vehicles:  1992  through 

1996  BMW  325i 

Substantially  similar  U.S.-certified 
vehicles:  1992  through  1996  BMW  325i 
Notice  of  Petition  published  at:  62  FR  1145 
(January  8, 1997) 

Vehicle  Eligibility  Number  VSP-197 

3.  Docket  No.  96-132 
Nonconforming  Vehicle:  1984  Nissan 

300ZX 

Substantially  similar  U.S.-certified  vehicle: 
1984  Nissan  3002JC 

Notice  of  Petition  published  at:  62  FR  1144 
(January  8, 1997) 

Vehicle  Eligibility  Number  VSP-198 

4.  Docket  No.  97-003 
Nonconforming  Vehicles:  1987  and  1988 

Toyota  Vans 

Substantially  similar  U.S.-certified 
vehicles:  1987  and  1988  Toyota  Vans 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


18385 


Notice  of  Petition  published  at:  62  FR  3940 
(January  27. 1997) 

Vehicle  Eligibility  Number.  VSP-200 

5.  Docket  No.  97-005 
Nonconforming  Vehicles:  1991-1996 

Ducati  900SS  Motorcycles 
Substantially  similar  U.S.-certified 
vehicles:  1991-1996  Ducati  900SS 
Motorcycles 

Notice  of  Petition  published  at:  62  FR  4829 
(January  31, 1997) 

Vehicle  Eligibility  Number  VSP-201 

6.  Docket  No.  97-006 
Nonconforming  Vehicle:  1992  Mercedes- 

Benz  230CE 

Substantially  similar  U.S.-certified  vehicle: 

1992  Mercedes-Benz  300CE 
Notice  of  Petition  published  at:  62  FR  5067 
(February  3, 1997)  < 

Vehicle  Eligibility  Number  VSP-203 

7.  Docket  No.  97-007 
Nonconforming  Vehicle:  1994  Mercedes- 

Benz  C280 

Substantially  similar  U.S. -certified  vehicle: 

1994  Mercedes-Benz  C280 
Notice  of  Petition  published  at:  62  FR  6611 
(February  12, 1997) 

Vehicle  Eligibility  Number  VSP-204 

8.  Docket  No.  97-008 

Nonconforming  Vehicle:  1990  BMW  325iX 
Substantially  similar  U.S. -certified  vehicle: 
1990  BMW  325iX 

Notice  of  Petition  published  at:  62  FR  6609 
(February  12, 1997) 

Vehicle  Eligibility  Number  VSP-205 

9.  Docket  No.  97-009 
Nonconforming  Vehicle:  1994  Mercedes- 

Benz  E200 

Substantially  similar  U.S.-certified 
vehicles:  1994  Mercedes-Benz  E320 
Notice  of  Petition  published  at:  62  FR  6613 
(February  12, 1997) 

Vehicle  Eligibility  Number  VSP-207 

10.  Docket  No.  97-010 
Nonconforming  Vehicle:  1983  Suzuki 

GSX750  Motorcycle 
Substantially  similar  U.S.-certified 
vehicles:  1983  Suzuki  GS750  Motorcycle 
Notice  of  Petition  published  at:  62  FR  6614 
(February  12, 1997) 

Vehicle  Eligibility  Number  VSP-208 

11.  Docket  No.  97-011 
Nonconforming  Vehicles:  1972  through 

1997  Harley  Davidson  FX,  FL,  and  XL 
Series  Motorcycles 
Substantially  similar  U.S.-certified 
vehicles:  1972  through  1997  Harley 
Davidson  FX,  FL,  and  XL  Series 
Motorcycles 

Notice  of  Petition  published  at:  62  FR  6612 
(February  12, 1997) 

Vehicle  Eligibility  Number  VSP-202 

12.  Docket  No.  97-012 
Nonconforming  Vehicle:  1974  MGB 

Roadster 

Substantially  similar  U.S.-certified  vehicle: 
1974  MGB  Roadster 

Notice  of  Petition  published  at:  62  FR  6615 
(Febniary  12, 1997) 

Vehicle  Eligibility  Number  VSP-206 
(FR  Doc.  97-9701  Filed  4-14-97;  8:45  am) 
BILUNQ  CODE 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

[Docket  No.  96-099;  Notice  2J 

Deniai  of  Petition  for  import  Eiigibiiity 
Decision 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  imder  49 
U.S.C.  30141(a)(1)(A).  The  petition, 
which  was  submitted  by  LTC  of  New 
York,  Inc.  of  Ronkonkoma,  New  York 
(“LPC”),  a  registered  importer  of  motor 
vehicles,  requested  NHTSA  to  decide 
that  1995-1996  GMC  and  Chevrolet 
Suburban  multipurpose  passenger 
vehicles  (MPVs)  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States.  In  the  petition, 
LPC  contended  that  these  vehicle  are 
eligible  for  importation  on  the  basis  that 
(1)  they  are  substantially  similar  to 
vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufactiuer  as  complying  with  the 
safety  standards  (the  U.S.-certified 
version  of  1995-1996  CMC  and 
Chevrolet  Suburbans),  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

NHTSA  published  a  notice  in  the 
Federal  Register  on  September  25, 1996 
(61  FR  50371)  that  contained  a  thorough 
description  of  the  petition,  and  solicited 
public  comments  upon  it.  One  comment 
was  received  in  response  to  the  notice, 
from  the  North  American  Operations 
Division  of  (^neral  Motors  Corporation 
(“CM”),  the  corporate  parent  of  CM  de 
Mexico,  the  manufacturer  of  the  subject 
vehicles.  In  this  comment,  CM 
contended  that  non-U.S.  certified  1995- 
1996  GMC  and  dhevrolet  Suburban 
MPVs  should  not  be  eligible  for 
importation  because  they  may  not  be 
substantially  similar  to  vehicles  that 
were  originally  manufactured  and 
certified  for  sale  in  the  United  States. 
Moreover,  CM  noted  that  extensive 
certification  testing  has  not  been 
conducted  to  determine  whether  these 
vehicles  are  capable  of  being  readily 
altered  to  conform  to  the  standards.  CM 
stated  that  during  the  1995  and  1996  . 
model  years,  CM  de  Mexico  produced 
only  Chevrolet  Suburbans  for  sale  and 
use  in  that  country,  and  that  the 
company  did  not  market  any  GMC 
Suburbans  in  Mexico.  CM  observed  that 
these  vehicles  were  not  certified  as 
meeting  Federal  motor  vehicle  safety 
standees  (FMVSS). 


CM  noted  that  Chevrolet  Suburbans 
manufactured  for  sale  and  use  in  ■ 
Mexico  contain  approximately  750  parts 
that  differ  from  those  used  on 
Suburbans  manufactured  for  sale  and 
use  in  the  United  States.  The  company 
stated  that  a  substantial  number  of  these 
parts  are  produced  by  Mexican 
suppliers  and  are  net  subject  to  the 
same  warranty  and  approval  process 
that  is  used  by  CM  in  purchasing  parts 
that  may  affect  compliance  with 
applicable  FMVSS.  Parts  that  CM  has 
purchased  without  following  these 
procedures  include  ones  that  it 
describes  as  potentially  affecting 
compliance  with  Standard  Nos.  105 
Hydraulic  Brake  Systems,  119  New 
Pneumatic  Tires  for  Vehicles  other  than 
Passenger  Cars.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars.  201  Occupant 
Protection  in  Interior  Impact.  202  Head 
Restraints,  205  Glazing  Materials,  207 
Seating  Systems,  208  Occupant  Crash 
Protection,  301  Fuel  System  Integrity. 
and  302  Flammability  of  Interior 
Materials.  Although  CM  acknowledged 
that  it  was  imable  to  state  that  a  vehicle 
built  with  the  parts  in  question  would 
not  meet  these  standards,  the  company 
reiterated  that  neither  it  nor  CM  de 
Mexico  has  imdertaken  the  testing  that 
would  be  necessary  to  establish  such 
compliance. 

CM  further  observed  that  Mexican 
standards  contain  requirements  for 
glazing,  tires,  brake  fluids,  batteries,  and 
safety  belts  that  differ  firom  those  in  the 
corresponding  FMVSS.  Additionally, 
the  company  asserted  that  Mexico  has 
no  requirements  similar  to  those  in 
Standard  Nos.  102  Transmission  Shift 
Lever  Sequence.  Starter  Interlock,  and 
Transmission  Braking  Effect.  124 
Accelerator  Control  Sequence,  208 
Occupant  Crash  Protection.  214  Side 
Impact  Protection,  or  301  Fuel  System 
Integrity,  and  to  requirements  in 
portions  of  Standard  No.  108  Lamps, 
Reflective  Devices,  and  Associated 
Equipment.  Citing  examples,  CM  stated 
that  vehicles  manufactured  for  the 
Mexican  market  have  no  center  high 
moimted  stop  lamps  or  air  begs. 
Additionally,  the  comp»any  contended 
that  these  vehicles  have  engines  that 
may  not  meet  Standard  Nos.  102  and 
124. 

In  response  to  a  follow-up  inquiry 
from  NHTSA,  CM  stated  that  the  750 
parts  in  Mexican  Suburbans  that  are  not 
found  in  the  U.S.-certified  versions  of 
the  vehicle  have  different  part  numbers 
fit)m  their  U.S.  equivalents.  CM  asserted 
that  the  assignment  of  a  different  part 
number  is  due  to  some  difference  in 
product  design  specifications  and  not 
simply  to  a  difference  in  supplier.  The 
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company  acknowledged  that  it  has  not 
identifi^  all  design  specification 
differences  between  these  parts  and  the 
corresponding  ])arts  found  on  U.S.- 
certified  vehides.  GM  asserted, 
however,  that  the  analysis  it  has 
performed  reveals  that  interior  trim,  seat 
assemblies,  glazing  materials,  tires, 
engines,  manual  transmissions,  rear 
axles,  finont  hub  and  knuckle  assemblies, 
fuel  lines,  and  fuel  caps  all  have  design 
specifications  that  di^r  in  a  nvunber  of 
areas  fi'om  the  spedfications  that  apply 
to  parts  released  for  U.S.  vehicles.  GM 
alra  noted  that  even  non-Mexican 
sourced  parts  used  in  Mexican 
Suburbans,  such  as  automatic 
transmissions  and  fuel  tank  assemblies, 
have  difierent  design  specifications 
from  those  found  on  U.S.  certified 
vehicles. 

NHTSA  accorded  LPC  an  opportunity 
to  respond  to  GM*s  comments.  In  its 
response,  LPC  agreed  with  GM’s 
assertion  that  components  released  for 
non-U.S.  marketed  Suburbans  may  not 
meet  FMVSS  requirements.  LPC 
contended,  however,  that  the  specific 
vehicles  it  seeks  to  import  were 
manufactiuod  for  the  U.S.  market  with 
U.S.-model  components,  but  that  they 
lack  the  required  certification  label. 

NHTSA  accorded  GM  an  opportimity 
to  respond  to  LPC’s  comments.  In  its 
response,  GM  stated  that  it  examined 
the  vehide  identification  niunbers 
assigned  to  the  vehicles  that  LPC  wishes 
to  import,  and  has  conduded  on  the 
basis  of  that  examination  that  these 
vehicles  were  not  originally 
manufactured  for  sale  in  the  United 
States. 

NHTSA  has  fully  considered  the 
comments  from  both  GM  and  LPC  In 
light  of  GM’s  claim  that  1995-1996 
Suburbans  built  for  the  Mexican  market 
have  750  parts  that  difier  from  th(»e 
found  on  U.S.  certified  versions  of  these 
vehicles,  and  that  vehicles  with  these 
parts  have  not  been  tested  for 
compliance  with  the  FMVSS.  LPC  had 
the  burden  of  produdng  information  to 
demonstrate  such  compliance.  Far  from 
producing  ^ch  information,  LPC 
acknowl^ged  agreement  with  (^’s 
position.  In  light  of  this  drciunstance, 
NHTSA  has  concluded  that  the  petition 
does  not  dearly  demonstrate  that  non- 
U.S.  certified  1995-1996  CMC  and 
Chevrolet  Suburban  MPVs  are  eligible 
for  importation.  The  petition  must 
therefore  be  denied  under  49  CFR 
593.7(e). 

In  accordance  with  49  U.S.C. 
30141(b)(1),  NHTSA  will  not  consider  a 
new  import  eligibility  petition  covering 
this  veUde  \mtil  at  least  three  months 
from  the  date  of  this  notice. 


Audiority:  49  U.S.C  30141  (aKl)(A)  and 
(b)(1);  49  cHt  593.7;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  10, 1997. 

Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-9698  Filed  4-14-97;  8:45  am] 
BttJJNQ  CODE  4910-a9-P 


Surface  Transportation  Board 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Veraon  A.  Williams, 

Secretary. 

[FR  Doc.  97-9663  Filed  4-14-97;  8:45  am] 

BiUMG  CODE  4S1»-«0-M 


DEPARTMENT  OF  THE  TREASURY 


[AC-7;  OTS  Nos.  H-2854  and  6842] 


[STB  Finance  Docket  No.  33364] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company— Acquisition  and 
Operation  Exemption — Lac  Qui  Parle 
Regional  Railroad  Authority 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF),  a  Class  I  rail 
carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  operate  approximately 
35.43  miles  of  line  owned  by  the  Lac 
Que  Parle  Regional  Railroad  Authority 
(Lac  Qui)  1  extending  from  milepost 
0.00,  at  Hanley  Falls,  MN,  to  milepost 
35.43,  at  Madison,  MN.^ 

The  transaction  is  expected  to  be 
consummated  on  the  April  15, 1997 
efiective  date  of  the  exemption. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
imder  49  U.S.C  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33364,  must  be  filed  with 
the  Office  of  the  Secretary,  Surface 
Transportation  Board,  Case  Control 
Unit,  1925  K  Street  NW.,  Washington, 
DC  20423-0001.  In  addition,  a  copy  of 
each  pleading  must  be  served  on 
Michael  E.  Roper,  Esq.,  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company,  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth,  TX  76102- 
5384. 

Decided;  April  8, 1997. 

1  Lac  Qui  Parle  is  a  political  subdivision  of  the 
State  of  Minnesota. 

*  BNSF  currently  provides  common  carrier  rail 
service  over  36.2  miles  of  Lac  Qui’s  rail  line 
pursuant  to  Burlington  Northern  Railroad 
Company.  Modified  Rail  Certificate.  Finance  Docket 
No.  30323  (IOC  served  Nov.  7. 1983).  Lac  Qui  will 
retain  owmership  of  the  .77  miles  of  track  not 
purchased  by  BNSF,  and  BNSF  will  continue  to 
operate  over  the  .77'miles  of  line  under  various 
industrial  track  agreements.  Pursuant  to  49  CFR 
1150.24,  BNSF  will  provide  60  days'  notice  of  its 
intent  to  terminate  the  service  under  the  Modified 
Rail  Certificate. 


Security  Federal  Savings  Bank, 
Elizabethton,  Tennessee;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  April 
4, 1997,  the  Director,  Corporate 
Activities,  Office  of  'Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
appUcation  of  Security  Federal  Savings 
Bank,  Elizabethton,  Tennessee,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552,  and  the  (Dentral 
Region^  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

By  the  Office  of  Thrift  Supervision. 

Dated;  April  9, 1997. 

Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc  97-9603  Filed  4-14-97;  8:45  am] 

BHJJNQ  CODE  C720-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 
Agency, 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  (Commission  on  Public 
Diplomacy  will  be  held  on  April  16  in 
Room  600,  301  4th  Street,  S.W., 
Washington,  D.C.,  from  10:00  a.m.  To 
12:00  noon. 

At  10:00  a.m.  The  (Commission  will 
meet  with  Dr.  Barry  M.  Blechman, 
(Chairman,  The  Henry  L.  Stimson 
(Center,  and  Mr.  John  A.  Schall, 
Executive  Director,  Project  on  the 
Advocacy  of  U.S.  Interests  Abroad  of 
The  Henry  L.  Stimson  (Center,  to  discuss 
the  (Center’s  study  of  how  to  organize 
the  U.S.  government  and  representation 
abroad  to  conduct  foreign  affairs,  and 
how  to  link  resources  to  foreign  policy 
needs. 


DEPARTMENT  OF  TRANSPORTATION  Office  of  Thrift  Supervision 
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At  11:00  a.m.  The  Commission  will 
meet  with  Ms.  Evelyn  Lieberman, 
Director,  Voice  of  America,  to  discuss 
VGA’s  programs  and  activities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Betty  Hayes,  (202)  619-4468, 
if  you  are  interested  in  attending  the 
meeting.  Space  is  limited  and  entrance 
to  the  building  is  controlled. 

Dated:  April  0, 1997. 

Rom  Royal, 

Management  Analyst,  Federal  Register 
Liaison. 

(FR  Doc.  97-9642  Filed  4-14-97;  8:45  am] 
BMJJNQ  CODE 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-428-aie] 

Certain  Cut-To-Length  Carbon  Steel 
Plate  From  Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  4, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  cadx>n  steel  plate  from 
Germany.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR),  August  1. 
1994,  through  July  31, 1995.  We  gave 
interested  parties  an  opportunity  to 
comment  on  orur  preliminary  results. 
Based  on  our  analysis  of  the  conunents 
received,  we  have  changed  the  results 
horn  those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  Decker  or  Linda  Ludwig, 
Enforcement  Group  m.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1324  or  (202)  482- 
3833,  respectively. 

8UPPLEIKNTARY  INFORMATION: 
Background 

On  October  4, 1996,  the  Department 
published  in  the  Fedonl  Re^ster  (61 
FR  51907)  the  preliminary  results  of  the 
administrative  review  {Preliminary 
Results)  of  the  antidumping  duty  order 
on  certain  cut-to-length  ca^n  steel 
plate  from  Germany.  Antidumping  Duty 
Order  and  Amendment  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-To-Lengfh 
Carbon  Steel  Plate  From  Germany,  58 
FR  44170  (August  19, 1993).  The 
Department  h^  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

^pUcable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 


efiective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Scope  of  this  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
“class  or  kind”  of  merchandise:  certain 
cut-to-length  carbon  steel  plate.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  [i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  beveled  or  roimded  at 
the  edges.  Excluded  is  grade  X-70  plate. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
di^ositive. 

The  POR  is  August  1, 1994,  through 
July  31, 1995.  This  review  covers  entries 
of  certain  cut-to-length  carbon  steel 
plate  by  AG  der  DilUnger  Huttenwerke 
(Dillinger). 

Analysis  erf  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  conunent  on  the 


preliminary  results.  We  received  case 
and  rebuttd  briefs  from  the  respondent 
(Dillinger)  and  petitioners  (Bethlehem 
Steel  Corporation,  U.S.  Steel  Company  a 
Unit  of  USX  Corporation,  Inland  Steel 
Industries,  Inc.,  Geneva  Steel,  Gulf 
States  Steel  Inc.  of  Alabama,  Sharon 
Steel  Corporation,  and  Lukens  Steel 
Company).  At  the  request  of  petitioners, 
a  hearing  was  held  on  November  22, 
1996.  Based  upon  our  analysis  of  the 
comments  received,  we  have  changed 
the  results  firom  those  presented  in  the 
preliminary  results  of  review. 

Comment  1 

The  petitioners  argue  that  the 
Department  should  have  characterized 
DilUnger’s  U.S.  sales  as  constructed 
export  price  (CEP)  transactions  rather 
than  export  price  transactions  (EP). 
Petitioners  argue  that  despite  the 
Department’s  prior  characterization  of 
Dillinger’s  sales  as  purchase  price,  the 
equivdent  of  EP  sales  under  the 
amended  statute,  ba^d  on  substantial 
new  information  on  the  record  of  this 
proceeding,  these  sales  should  be 
classified  as  CEP. 

Petitioners  claim  first  that  Francosteel 
physically  warehoused  subject 
merchandise,  citing  references  in 
Francosteel’s  financial  statement  to 
warehouse  expenses.  Petitioners  note 
that  prior  to  verification,  they  had 
requested  that  the  Department  tie 
references  in  Francosteel’s  financial 
statements  regarding  inventory  at 
warehouses  and  processors  in  the  U.S. 
to  specific  ledger  entries.  Petitioners 
argue  that  this  was  not  done.  Petitioners 
also  argue  that  in  the  first  administrative 
review  the  Department  considered  only 
physical  inventory,  effectively 
discounting  other  types  of  inventory 
such  as  financial.  Petitioners  claim  that 
a  physical  inventory  test  limits  CEP 
sales  only  to  those  made  after  the  date 
of  importation  and  is  inconsistent  with 
PQ  Corp.  V.  United  States.  652  F.  Supp. 
724,  731  (CTT  1987). 

Petitioners  state  that  each  U.S.  sale 
involves  two  shipments:  one  from 
Germany  to  the  United  States  and  the 
other  from  Francosteel  to  the 
unaffiliated  U.S.  customer.  Petitioners 
allege  that  while  subject  merchandise 
entered  the  United  States  on  July  29, 
1995,  it  was  not  shipped  to  the 
unaffihated  customer  until  August  2, 
1995,  which  they  state  is  evidence  that 
the  steel  was  warehoused  by 
Francosteel.  With  respect  to  financial 
inventory,  petitioners  note  several 
references  in  Francosteel’s  financial 
statements.  Petitioners  argue  that 
financial  inventory  is  relevant  to  the 
Department’s  CEP  test  as  it  is  indicative 
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of  the  affiliated  reseller’s  role  in  the  U.S. 
sales  transactions. 

Petitioners  next  argue  that  Francosteel 
negotiates  the  price  of  subject 
merchandise  sold  to  unaffiliated 
customers.  Petitioners  dte  the 
Department’s  June  13, 1996,  verification 
report  which  indicates  that  Francosteel 
ultimately  sets  the  price  the  unaffiliated 
U.S.  customer  is  charged,  which 
petitioners  argue  is  proof  that  Dillinger’s 
sales  are  CEP.  Petitioners  state  that  ffieir 
view  is  consistent  with  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof 
Whether  Assembled  or  Unassembled, 
from  Germany,  61  FR  38166,  38176  (July 
23, 1996).  Petitioners  also  distinguish 
the  present  review  from  Independent 
Radionic  Workers  of  America  v.  United 
States,  Slip  op.  95-45  (OT  Mar.  15, 
1995),  in  which  petitioners  state  the 
Coiul  of  International  Trade  (CTT)  held 
that  the  affiliate’s  substantial  selling 
functions  were  not  necessarily 
inconsistent  with  a  finding  of  piuchase 
price  treatment.  Petitioners  contend  that 
Independent  Radionic  Workers  did  not 
involve  the  power  to  negotiate  U.S. 
price.  Petitioners  argue  that  Dillinger’s 
approval  of  the  price  negotiated  by 
Francosteel  is  completely  irrelevant. 

Petitioners  argue  that  Francosteel 
performs  numerous  other  functions, 
which,  with  the  role  of  price  setting, 
petitioners  claim  go  beyond  mere 
document  processor  or  communications 
link.  Petitioners  argue  that  among  other 
functions,  Francosteel  takes  title, 
purchases  subject  merchandise  fixim 
Dillinger  and  resells  it;  represents  itself 
as  the  seller  of  the  subject  merchandise 
to  its  U.S.  customers;  acts  as  importer  of 
record;  and  finances  the  sale.  Petitioners 
add  that  Francosteel  frequently  remits 
payment  for  merchandise  to  Dillinger 
before  Francosteel  receives  payment 
from  its  U.S.  customers.  They  state  that 
certain  documentation  (e.g.,  pertaining 
to  total  U.S.  sales  value)  is  only 
available  at  Francosteel  and  that  more 
sales  activity  takes  place  in  the  United 
States  than  in  Germany  with  respect  to 
U.S.  sales. 

Dillinger  responds  that  the 
Department  correctly  characterized  its 
single  U.S.  sale  as  export  price.  The  sale 
was  made  before  the  date  of  importation 
and  Dillinger  claims  that  direct 
shipment  is  the  customary  commercial 
channel  for  sales  of  plate  to  the  U.S. 
customer.  Dillinger  disputes  petitioners’ 
claim  that  there  was  a  four-day  lapse  of 
time  between  entry  and  shipment  to  the 
customer  and  that  this  alleged  lapse  is 
evidence  of  warehousing.  Dillinger 
states  that  customs  entry  was  made  on 
the  day  the  vessel  enteric  the  waters  of 


the  Port  of  Houston,  but  that  actual 
docking  occurred  several  days  later. 
Dillinger  notes  that  the  terms  of  sale 
were  FOB  on  the  customer’s  trucks,  and 
that  the  merchandise  was  directly 
imloaded  from  the  vessel  onto  the 
customer’s  truck.' Respondent  states  that 
the  Department  verified  that 
Francosteel’s  warehousing  costs  were 
for  non-subject  merchandise. 

Respondent  also  urges  the  Department 
to  reject  petitioners’  “new  theory  of 
‘financial  inventory’  ’’  as  without 
support  in  the  statute  or  the 
Department’s  regulations. 

With  respect  to  the  negotiation  of 
price,  respondent  quotes  the 
Department’s  verification  report  which 
states  that  “Francosteel  cannot  confirm 
an  order,  including  price,  to  the 
customer  before  Dillinger  has  approved 
the  order’’  and  “Dillinger  makes  all 
decisions  with  regard  to  price  and 
quantities  offered,  specifications  and 
delivery  times  *  *  *.  Dillinger  always 
approves  the  price  for  all  sales.’’  Thus, 
consistent  with  Francosteel’s  alleged 
role  as  a  mere  document  processor  and 
communications  link,  according  to 
respondent,  even  if  Francosteel  thinks  it 
can  get  better  than  Dillinger’s  minimum 
price  guideline,  the  final  price  must  still 
be  approved  by  Dillinger.  In  response  to 
a  question  at  the  hearing,  Dillinger  also 
argued  that  there  is  no  evidence  in  this 
case  that  Francosteel  got  or  attempted  to 
get  a  price  better  than  Dillinger’s 
minimum  price  guideline  for  the  sale 
subject  to  ffiis  review.  See  November  22, 
1996,  hearing  transcript  at  38. 

Department’s  Position 

We  agree  with  petitioners  and  have 
determined  that  respondent’s  single 
U.S.  sale  should  be  characterized  as  a 
CEP  rather  than  an  EP  sale.  This 
determination  reverses  that  reached  in 
the  preliminary  results  of  review.  It  also 
difiers  firom  the  determination  reached 
in  the  previous  final  results  of  review. 
See  Certain  Cut-To-Length  Carbon  Steel 
Plate  From  Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  13834, 13843  (March  28, 

1996)  {Dillinger  First  Review).  However, 
we  have  reexamined  the  evidence  on 
the  record  in  this  review  and,  for  the 
following  reasons,  have  determined  that 
it  is  more  appropriate  to  consider  this  a 
CEP  sale. 

Whenever  sales  are  made  prior  to 
importation  through  a  related  sales 
agent  in  the  United  States,  the 
Dep€irtment  typically  determines 
whether  to  characterize  the  sales  as  EP 
based  upon  the  following  criteria:  (1) 
Whether  the  merchandise  was  shipped 
directly  to  the  unrelated  buyer,  without 
being  introduced  into  the  related  selling 


agent’s  inventory;  (2)  whether  this 
procedure  is  the  customary  sales 
channel  between  the  parties;  and  (3) 
whether  the  related  selling  agent  located 
in  the  United  States  acts  only  as  a 
processor  of  documentation  and  a 
communication  link  between  the  foreign 
producer  and  the  unrelated  buyer.  See, 
e.g..  Newspaper  Printing  Presses  From 
Germany,  61  FR  at  38175;  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  18547, 18551  (April  26, 
1996).  This  test  has  been  approved  by 
the  or.  Independent  Radionic  Workers, 
Slip  Op.  95-45  at  2-3;  PQ  Corp.,  652  F. 
Supp.  at  733-35, 

Applying  the  first  two  criteria  to  the 
present  review,  we  agree  with 
respondent  that  the  merchandise  was 
shipped  directly  to  the  unrelated  U.S. 
customer  without  being  introduced  into 
the  inventory  of  Francosteel.  Dillinger’s 
related  U.S.  selling  agent.  The 
Department  verifi^  that  the  terms  of 
sale  were  FOB  on  the  customer’s  trucks, 
and  that  the  merchandise  was  directly 
unloaded  from  the  vessel  onto  the 
customer’s  trucks.  In  addition,  FOB 
shipment  to  the  customer’s  trucks, 
without  Francosteel  warehousing  the 
subject  merchandise,  is  the  customary 
channel  of  distribution.  The  Department 
also  verified  that  the  warehousing  costs 
which  Francosteel  did  incur  were  for 
non-subject  merchandise.  There  is  no 
evidence  indicating  that  the  subject 
merchandise  was  warehoused  as  well. 

Concerning  the  third  criterion, 
however,  the  Deptartment  has 
determined  that  Francosteel  did  act  as 
more  than  a  processor  of  sales 
documents  and  a  communications  link 
between  the  unrelated  U.S.  customer 
and  Dillinger,  the  producer  in  Germany. 
We  find  that  Francosteel  played  a  major 
role  in  negotiating  and  bringing  about 
the  sale,  ^m  the  bidding  stage  through 
the  final  contract.  See  Newspaper 
Printing  Presses  From  Germany,  61  FR 
at  38176.  Pursuant  to  respondent’s 
general  practice,  customers  in  the 
United  States  either  contact  Francosteel 
or  Francosteel  contacts  them.  The 
Department  verified  that  Dillinger  does 
not  get  involved  in  the  sale  rmtil  after 
Francosteel  makes  the  initial 
arrangements.  Customers  place 
purchase  orders  with  Francosteel.  Prior 
to  sending  an  order  to  the  mill, 
Francosteel  does  a  credit  check  on  the 
customer.  Moreover,  even  though 
Dillinger  sets  the  minimum  pu^ase 
price  after  considering  the  order 
information  it  receives  from  Francosteel, 
Francosteel  negotiates  the  sale  with  the 
customer  with  an  aim  to  obtaining  the 
best  price  possible.  U.S.  Sales 
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Verification  Report,  June  13, 1996,  at  4- 
5  (t/.S.  Verif.  Rep.).  Francosteel  then 
invoices  the  sale,  takes  title  to  the 
merchandise,  and  acts  as  importer  of 
record. 

We  recognize  that,  despite 
Francosteel’s  involvement  in  the  sales 
process.  “Dillinger  always  approves  the 
price  for  all  sales,”  as  the  Department 
foimd  at  verification.  Dillinger  Sales 
Verification  Report,  Jime  12, 1996,  at  4- 
5  (Germany  Verif.  Rep.).  We  consider 
Dillinger’s  role  in  the  sales  process  in 
the  United  States  to  be  minimal, 
however.  Francosteel  essentially 
negotiates  all  sales  in  accordance  with 
Dillinger’s  limited  guidelines  and  the 
sales  t^e  place  in  the  United  States,  not 
in  Germany.  In  the  first  administrative 
review,  the  Department’s  determination 
that  Francosteel  acted  merely  as  a 
processor  of  sales-related 
documentation  was  based  mainly  upon 
the  finding  that  Francosteel  lacked  “the 
flexibility  to  set  the  price  of  the  steel.” 
Dillinger  First  Review  at  13843;  see  also 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Stainless  Steel 
Wire  Rod  From  France,  58  FR  68865, 
68869  (1993)  (finding  that  U.S.  affiliate 
participating  in  negotiations  lacked 
flexibility  to  set  price).  We  have 
determined  that  this  was  not  the  case 
during  the  present  review. 

We  agree  with  petitioners  that  this 
case  is  distinguishable  horn  the 
situation  in  Independent  Radionic 
WoHcers.  In  that  case,  the  CIT  upheld 
the  Department’s  determination  that  the 
sales  in  question  were  purchase  price 
sales  (what  are  now  export  price  sales) 
despite  the  fact  that  the  U.S.  subsidiary 
“processed  purchase  orders,  performed 
invoicing,  collected  payments,  arranged 
U.S.  transportation  and  was  the 
importer  of  record.”  SUp  Op.  95—45  at 
3.  We  consider  Francosteel’s  extensive 
involvement  in  negotiating  respondent’s 
U.S.  sale  during  this  review,  along  with 
Francosteel’s  other  sales  activities,  to 
warrant  classifying  this  sale  astilEP. 

This  review  is  also  distinguishable  from 
this  issue  in  E.I.  DuPont  de  Nemours  S' 
Co.  V.  United  States,  841  F.  Supp.  1237 
(CIT  1993).  In  that  case,  in  upholding 
the  Department’s  determination  that  the 
sales  in  question  were  purchase  price, 
the  QT  foimd  that  the  foreign  pitxlucer, 
not  the  U.S.  affiliate,  “negotiated  price 
and  basic  sales  terms  dir^ly  with  each 
U.S.  customer  for  each  U.S.  sale.”  Id.  at 
1249.  The  related  affiliate  lacked  the 
authority  to  set  the  U.S.  customer’s 
price.  Id.  Francosteel’s  sales  role  was 
much  more  significant. 

For  the  foregoing  reasons,  we  have 
revised  the  determination  in  the 
preliminary  results  and  have 


recharacterized  respondent’s  U.S.  sale 
as  CEP. 

Comment  2 

Petitioners  claim  that  the  Department 
must  apply  partial  facts  available  to  all 
theoretical-to-actual  weight  conversion 
factors  reported  by  Dillinger  for  its 
home-market  sales,  because  of  what 
petitioners  consider  to  be  significant 
discrepancies  discovered  by  the 
Department.  Petitioners  note  that  weight 
conversion  factors  were  used  in  the 
calculation  of  multiple  variables,  and 
have  an  impact  throughout  the 
Department’s  calculations.  Despite  these 
significant  and  persistent  irregularities 
with  the  data,  in  petitioners’  words,  the 
Department  merely  corrected  certain 
specific  conversion  factors  for  the 
preliminary  results.  Petitioners  argue 
that  the  Department  should  apply,  as 
partial  facts  available,  the  lowest  non- 
aberrant  actual-to-theoretical  weight 
conversion  factor  reported  by  Dillinger. 
Petitioners  argue  that  in  Gray  Portland 
Cement  and  Clinker  from  Mexico: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
51676,  51677  (October  3, 1996),  the 
respondent  inappropriately  included 
long-term  loans  in  its  interest  rate 
calculation  and  the  Department  used 
facts  available  and  relied  upon  a 
properly  reported  interest  rate  for  one  of 
respondents’  affiliates.  Similarly,  in 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
Japan,  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan,  61  FR  25200,  25202  (May 
20, 1996),  petitioners  allege  that  the 
Department  used  partial  best 
information  available  (BIA)  rather  than 
rely  upon  or  correct  respondent’s 
erroneous  further  processing  cost  data. 

Respondent  counters  that  the 
Department  acted  properly  in  correcting 
the  theoretical-to-actual  weight 
conversion  factors  in  the  preliminary 
results.  Dillinger  notes  that  with  one 
exception  all  sales  with  the  incorrectly 
reported  conversion  factors  were  of 
beveled  plate  and  that  the  corrected 
information  provided  by  respondent  at 
verification  was  found  to  be  correct  by 
the  Department.  Respondent  claims  that 
when  die  Department  examined  sales 
with  less  extreme  weight  conversion 
factors  only  one  error  was  noted,  and 
that  the  Department  should  not  use  a 
sample  of  “outlier  sales”  to  draw 
inferences  about  the  entire  database. 

Department’s  Position 

We  agree  with  respondent.  The 
mistakes  found  at  verification  were  not 
significant,  persistent  irregularities,  as 


claimed  by  petitioners.  Unlike  Cement 
and  Clinker  and  Tapered  Roller 
Bearings,  the  incorrect  data  in  this 
instance  related  to  a  small  and  discrete 
group  of  observations  and  was  readily 
correctable.  Rather,  as  Dillinger 
explains,  the  mistakes  found  primarily 
related  to  a  small  and  discrete  group  of 
home-market  sales  (sales  of  beveled 
plate).  The  Department  verified  the 
weight  conversion  factors  of  various 
other  sales,  including  all  sales  that  were 
potential  matches  to  the  U.S.  sales,  and 
found  no  discrepancies.  Consequently, 
correcting  the  limited  number  of  errors 
was  appropriate. 

Comment  3 

Petitioners  argue  that  Dillinger’s 
reported  cost  data  should  be  revised  in 
li^t  of  the  Department’s  findings  at 
verification.  Petitioners  argue  that 
Dillinger  failed  to  include  in  its  COP 
calculation  13th  month  adjustments 
concerning  certain  receivables  written 
off  for  Dillinger  and  Rogesa  (Dillinger’s 
affiliated  pig  iron  supplier).  Petitioners 
state  that  in  the  first  administrative 
review,  the  Department  properly 
determined  that  receivables  written  off 
constitute  bad  debt  expenses,  and  that 
the  write-offs  for  Saarstahl  AG  (SAG) 
(Dillinger’s  former  sister  company)  and 
its  subsidiaries  were  included  in  the 
indirect  selling  expense  portion  of 
Dillinger’s  COP  and  CV  data.  See 
Dillinger  First  Review,  61  FR  at  13836— 
37.  Petitioners  argue  that  the  receivables 
written  off  in  the  present  review  involve 
the  same  parties  and  arose  under  the 
same  circumstances  as  those  that  the 
Department  included  in  COP  and  CV  in 
the  first  review.  Petitioners  conclude 
that  the  Department  should  treat  these 
receivables  in  the  same  maimer  in  this 
review. 

Respondent  states  that  in  its 
preliminary  results  the  Department 
properly  rejected  the  adjustments  to  cost 
data  proposed  by  petitioners. 
Respondent  claims  that  the  expenses 
related  to  SAG’s  bankruptcy  settlement 
are  not  related  to  subject  merchandise. 
Respondent  agrees  with  the 
Department’s  finding  in  the  preliminary 
results  that  these  amounts  cannot  be 
included  in  COP  and  CV. 
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Department’s  Position 

The  Department  correctly  did  not 
include  these  expenses  in  its  calculation 
of  cost  or  CV  in  me  preliminary  results. 
Petitioners  are  correct  that  write-offs  of 
receivables  which  are  part  of  a 
bankruptcy  settlement  may  be 
considered  bad  debt  expenses,  which 
the  Department  considers  to  be  ordinary 
expenses.  See,  e.g.,  Dillinger  First 
Review,  61  FR  at  13836.  Contrary  to 
petitioners’  characterization,  however, 
the  receivables  in  question  did  not 
relate  to  the  sale  or  production  of 
subject  merchandise,  unlike  other 
receivables  written  off  during  the 
previous  review.  For  a  more  detailed 
discussion  of  these  receivables,  see  the 
Analysis  Memorandiun  to  the  File, 

April  2, 1997,  and  the  Cost  Verification 
Report,  Jvme  25, 1996,  at  9, 16-17  {Cost 
Verif.  Rep.).  The  Department  did  not 
include  amounts  related  to  the  same 
accrual  during  the  previous  review  in 
the  calculation  of  COP  or  CV.  See 
Dillinger  First  Review  at  13837. 

Comment  4 

Petitioners  argue  that  Dillinger’s 
reported  cost  data  must  be  revised  in 
li^t  of  the  Department’s  findings  at 
verification  with  respect  to  expenses 
related  to  the  depreciation  of  Rogesa’s 
blast  furnace.  Petitioners  state  that  the 
Department’s  cost  verification  report 
indicates  that  only  a  portion  of  certain 
Rogesa  13th  month  adjustments, 
including  an  amount  for  depreciation  of 
expenses  for  a  blast  furnace,  was 
included  in  Dillinger’s  COP  and  CV 
calculations.  Petitioners  cite  the  final 
results  of  the  first  review,  and  note  that 
the  full  amount  of  the  expenses  related 
to  the  blast  furnace  should  be 
recognized  in  calculating  Rogesa’s  COM. 
See  Dillinger  First  Review,  61  FR  at 
13,836. 

DilUnger  responds  that  since  half  of 
Rogesa’s  blast  nimace  output  is 
contractually  devoted  to  the  production 
of  non-subject  merchandise  for  another 
company,  it  would  be  an  error  to 
allocate  all  of  Rogesa’s  depreciation  over 
only  Dillinger’s  share  of  Rogesa’s 
output.  Dillinger  argues  that  the 
Department  could  include  as  a  cost 
either:  (1)  All  of  Rogesa’s  depreciation 
divided  by  Rogesa’s  total  production  to 
arrive  at  a  per  ton  figure,  or  (2)  the  pro 
rata  share  of  Rogesa’s  depreciation 
corresponding  to  Dillinger’s  pro  rata 
share  of  Rogesa’s  output. 

Department’s  Position 

Dillinger  is  correct  that  it  would  be  an 
error  for  the  Department  to  divide  the 
total  blast  furnace  depreciation  by  the 
tonnage  of  Rogesa’s  sales  to  Dillinger 
(the  toimage  amount  used  in  the 


respondent’s  calculation),  as  this  would 
overstate  Rogesa’s  cost  per  ton  of 
output.  To  include  total  blast  furnace 
depreciation,  we  would  have  to  divide 
that  amoimt  by  Rogesa’s  total  output  or 
multiply  it  by  Dillinger’s  pro  rata 
portion  of  Rogose's  output.  Both  of  these 
approaches  would  result  in  a  lower  per 
unit  cost  than  the  methodology  used  by 
Dillinger  in  its  submissions.  We  have 
made  no  further  adjustments. 

Comment  5 

Petitioners  argue  that  the  Department 
should  determine  that  Dillinger,  through 
Francosteel,  has  absorbed  AD  duties  on 
behalf  of  its  U.S.  customer.  Petitioners 
note  that  even  if  the  Department 
determines  that  it  is  not  required  to 
conduct  an  absorption  inquiry  during 
this  review,  it  retains  the  discretion  to 
do  so  and  should.  Petitioners  argue  that 
record  evidence  demonstrates  that  the 
costs  of  AD  and  CVD  duties,  including 
cash  deposits,  are  being  absorbed  by  the 
affiliated  importer  and  are  not  being 
borne  by  the  ultimate  U.S.  customer. 
Petitioners  argue  that  confining 
absorption  inquiries  to  the  second  and 
fourth  reviews  imder  the  URAA  will 
encourage  respondents  to  manipulate 
the  administrative  review  process  to 
avoid  duty  absorption  findings.  For 
example,  petitioners  note  that  Dillinger 
claims  that  it  did  not  have  any  imports 
during  the  1995/1996  review  period, 
precluding  a  duty  absorption  inquiry 
with  respect  to  the  second  review  under 
the  URAA.  Petitioners  claim  that 
limiting  duty  absorption  inquiries  to  the 
second  and  fourth  reviews  will 
encovirage  petitioners  to  request 
administrative  reviews  simply  for  the 
purpose  of  obtaining  a  duty  absolution 
determination,  creating  additional 
burdens  on  the  Department,  petitioners, 
and  respondents.  Petitioners  contend 
that  the  statute  was  not  intended  to 
force  petitioners  into  choosing  between 
incurring  additional  costs  by  requesting 
a  review,  when  they  might  not 
otherwise  choose  to  do  so,  or  giving  up 
their  right  to  an  absorption 
determination.  Petitioners  ar^e  that 
only  minimal  additional  work  would  be 
required  for  the  Department  to  conduct 
a  duty  absorption  inquiry  and  that  doing 
so  imder  these  circumstances  would  be 
an  efficient  use  of  resources. 

Respondent  supports  the 
Department’s  decision  not  to  conduct  a 
duty  absorption  inquiry  in  this  review 
and  also  notes  that  there  is  no  evidence 
on  the  record  to  support  a  finding  of 
duty  absorption.  R^pondent  argues  that 
the  test  of  duty  absorption  is  not 
whether  AD  and  CVD  duties  are  being 
absorbed  by  the  affiliated  importer,  hut 
whether  these  duties  have  bmn 


absorbed  by  the  foreign  produce  or 
exporter.  Dillinger  argues  that,  contrary 
to  petitioners’  assertions,  there  is  no 
verified  evidence  on  the  record  that 
demonstrates  that  Dillinger  has 
absorbed  the  duties  through  Francosteel. 

Department’s  Position 

We  disagree  with  petitioners.  Section 
751(a)(4)  of  the  Act  provides  for  the 
Department,  if  requested,  to  determine 
during  an  administrative  review 
initiated  two  or  four  years  after 
publication  of  the  order  whether  AD 
duties  have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  importer  who 
is  affiliated  with  su^  foreign  producer 
or  exporter.  As  stated  in  the  preliminary 
results,  for  transition  orders  as  defined 
in  section  751(c)(6)(C)  of  the  Act,  i.e., 
orders  in  effect  as  of  January  1, 1995,  the 
Department  will  make  a  duty  absorption 
determination,  if  requested,  in  any 
administrative  review  initiated  in  1996 
or  1998.  See  Preliminary  Results,  61  FR 
at  51980.  This  policy  is  in  accordance 
with  the  statute  as  well  as  the  approach 
adopted  in  the  Department’s  proposed 
regulations.  See  61  FR  7308,  7366 
(February  27, 1996).  Contrary  to 
petitioners’  argument,  this  approach 
does  not  impose  an  unnecessary  burden 
upon  parties.  If  domestic  interested 
parties  believe  duty  absorption  is  taking 
place,  it  is  reasonable  for  them  to 
request  a  review,  during  the  review 
periods  specified,  in  wUch  duty 
absorption  can  be  properly  considered. 

Comment  6 

Petitioners  claim  that  AD  and  CVD 
duties  have  been  reimbursed  by 
Dillinger,  and  must  be  deducted  from 
U.S.  price  under  §  353.26(a)  of  the 
Department’s  regulations.  Petitioners 
note  that  the  Department  discovered  at 
verification  that  Dillinmr  established  a 
financial  provision  with  respect  to  AD 
and  CVD  duties.  Petitioners  reject 
Dillinger’s  explanation  of  this 
provisiim — that  it  exists  because 
German  law  requires  Dillinger  to 
establish  such  a  provision  even  if  there 
is  but  a  remote  possibility  of  a  liability. 
Petitioners  state  that  Dillinrar  has  no 
legal  obligation  to  pay  AD  duties  under 
U.S.  law,  as  Francosteel  is  the  importer 
of  record  and  is  liable  for  duties  owed. 
Petitioners  argue  that  the  only 
explanation  for  Dillinger  establishing 
such  a  provision  is  that  Dillinger 
voluntarily  has  accepted  this  Uability 
and  has  reimbursed  Francosteel  for  the 
duties  it  has  absorbed. 

Petitioners  allege  that  a  comparison  of 
Dillinger’s  and  Francosteel’s  chart  of 
accounts  demonstrates  that  duties  have 
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been  reimbursed.  Petitioners  cite 
Dillinger’s  Section  A  response  which 
indicates  that  it  owed  money  to 
affiliated  companies  for  “taxes  and 
duties.”  Petitioners  claim  that  Dillinger 
had  “an  agreement  to  reimburse 
antidumping  duties”  with  its  affiliated 
party  and  also  that  “inappropriate 
financial  intermingling”  occurred, 
demonstrating  that  duties  were  in  fact 
reimhursed  under  the  Department’s  test 
in  Final  Results  of  Administrative 
Review:  Color  Television  Receivers  From 
the  Republic  of  Korea.  61  FR  4408 
(February  6, 1996).  The  petitioners  also 
note  that  the  above  evidence  further 
meets  the  test  applied  by  the  Court  of 
International  Trade  in  Federal  Mogul 
Corp.  V.  United  States,  918  F.  Supp.  386, 
394  (QT 1996),  which  requires  only  the 
establishment  of  a  link  between  intra 
corporate  transfers  and  the 
reimbursement  of  antidumping  duties. 
Petitioners  cite  Cold-Rolled  Carbon 
Steel  Flat  Products  From  the 
Netherlands;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  48465, 48470-71 
(September  13. 1996),  in  support  of  their 
argument  that  duties  need  not  be 
assessed  to  make  a  finding  of 
reimbursement.  The  petitioners  note 
that  the  respondent  in  that  case  both 
agreed  to  reimburse  duties  to  be 
assessed  and  has  reimbursed  for 
antidumping  duty  cash  deposits  made 
on  entries  during  the  POR. 

Petitioners  also  argue  that  the 
Department  should  adjust  U.S.  price  to 
reflect  the  full  amount  of  duties 
reimbursed.  Petitioners  reference 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  18547, 
18564  (April  26, 1996),  in  which, 
petitioners  claim,  the  Department 
indicated  that  respondents  were  entitled 
to  an  upward  adjustment  to  U.S.  price 
for  coimtervailing  duties  offsetting 
export  subsidies.  The  petitioners  argue 
that  the  statute  requires  the  Department 
to  increase  constructed  export  price  by 
the  amount  of  “any  countervailing  duty 
imposed  on  the  subject  merchandise 
•  *  *  to  offset  an  export  subsidy”. 
Petitioners  state  that  the  deduction  of 
estimated  duties  is  not  prohibited  by  PQ 
Corp. 

RjMpondent  argues  that  Dillinger  has 
not  reimbursed  Francosteel  for  AD/CVD 
duties.  Respondent  notes  that  at 
verification  officials  at  Dillinger  denied 
there  was  any  agreement  by  Dillinger  to 
reimburse  AD/CVD  duties  to 
Francosteel  and  that  officials  at 
Francosteel  denied  there  was  any 
agreement  to  have  Dillinger  reimburse 
Francosteel  for  AD  duties  (although 


there  may  be  future  discussions  with 
Dillinger  regarding  CVD  duties). 
Respondent  claims  that  Dillinger’s 
general  ledger  provision  relates  to  fees 
and  expenses  that  could  be  incurred  in 
connectirm  with  the  AD  proceeding. 
Respondent  further  notes  that  the 
Department  verified  that  payments 
against  this  provision  in  1994  and  1995 
were  for  legal,  data  collection, 
consulting  and  translation  fees,  and  that 
there  is  no  evidence  on  the  record 
showing  that  the  subsequent  amounts 
provisioned  in  that  accrual  were  of  a 
different  nature.  Respondent  denies  that 
there  was  any  inappropriate  financial 
intermingling  between  Dillinger,  Sollac, 
and  Francosteel.  Finally,  respondent 
notes  that  since  there  is  no  evidence  on 
the  record  of  reimbursement  of  AD/CVD 
duties,  petitioners’  request  that  U.S. 
price  be  adjusted  to  reflect  the  full 
amount  of  reimbursed  duties  is  moot. 

Department’s  Position 

We  disagree  with  petitioners.  Section 
353.26  of  ffie  Department’s  regulations 
requires  the  Department  to  deduct  from 
United  States  price  (now  EP  or  CEP)  the 
amount  of  any  antidumping  duty  paid, 
or  reimhursed,  by  the  producer  or 
exporter,  thereby  increasing  the  amount 
of  the  duty  ultimately  collected.  19  CFR 
§  353.26(a)  (1996);  see  Proposed 
Regulations,  61 IR  at  7382 
(§  351.402(f)).  The  Department  has 
interpreted  this  regulation  as  applying 
regardless  of  whether  the  importer  is 
affiliated  to  the  producer  or  exporter. 

See  Steel  From  Netherlands,  61  FR  at 
48470;  Color  Television  Receivers  From 
Korea,  61  FR  at  4410-11. 

As  the  Department  stated  in  Color 
Television  Receivers  From  Korea, 
however,  “(tjhis  does  not  imply  that 
foreign  exporters  automatically  will  be 
assumed  to  have  reimbursed  related 
U.S.  importers  for  antidumping  duties 
by  virtue  of  the  relationship  between 
them.”  61  FR  at  4411.  The  regulation 
requires  “evidence  beyond  mere 
allegation  that  the  foreign  manufacturer 
either  paid  the  antidiunping  duty  on 
behalf  of  the  U.S.  importer,  or 
reimbiused  the  U.S.  importer  for  its 
payment  of  the  antidumping  duty.” 
Federal-Mogul  Corp.,  918  F.  Supp.  at 
393  [citing  Torrin^on  Co.  v.  United 
States,  881  F.  Supp.  622,  631  (OT 
1995)). 

In  the  present  review,  contrary  to 
petitioners’  assertions,  we  found  no 
evidence  of  inappropriate  fimancial 
intermingling  between  Dillinger  and 
Francosteel,  or  of  either  an  agreement  to 
reimburse  AD  duties  or  the  actual 
reimhursement  of  AD  duties  between 
the  two  affiliated  parties.  The 
Department  verified  that  “Francosteel  is 


responsible  for  paying  all  cash 
deposits.”  U.S.  Verif.  Rep.  at  13.  The 
Department  also  found  “no  intention 
that  there  will  be  any  reimbursement  of 
AD  duties  in  the  future  between 
Dillinger  and  Francosteel.”  Id. 

Petitioners  are  correct  that  Dillinger  had 
established  a  general  ledger  provision  in 
its  accoimting  records  with  respect  to 
antidumping  and  countervailing  duties. 
Dillinger  explained  that  the  provision 
relates  to  fees  and  expenses  incurred  in 
connection  with  the  AD  proceeding,  and 
that  such  a  provision  is  required  under 
German  law  “if  there  is  even  a  remote 
possibility  of  a  liability.”  Germany 
Verif.  Rep.  at  22.  We  consider  this  a 
reasonable  explanation.  Moreover,  we 
verified  that  all  payments  against  the 
provision  in  1994  and  1995  were  for 
legal,  data  collection,  consulting  and 
translation  fees.  Cost  Verif.  Rep.  at  10. 

Because  we  have  rejected  petitioners’ 
arguments  regeu'ding  reimbursement,  it 
is  unnecessary  to  address  petitioners’ 
additional  arguments  lagging  the. 
application  of  §  353.26  of  the 
regulations  to  the  reimbursement  of 
cash  deposits. 

For  the  foregoing  reasons,  we  have  not 
adjusted  Dillinger’s  CEP  as  provided  for 
under  §  353.26. 

Comment  7 

Petitioners  argue  that  regardless  of  the 
Department’s  determination  with 
respect  to  reimbursement,  the 
Department  must  deduct  actual  AD/ 
duties  from  the  price  used  to 
establish  EP  or  CEP.  Petitioners  claim 
that  the  plain  language  and  structure  of 
the  statute  mandate  ffiat  the  Department 
make  such  an  adjustment.  Specifically, 
petitioners  state  that  the  phrase  “any 
*  *  *  United  States  import  duties,”  as 
used  in  section  772(c)(2)(A)  of  the  Act, 
includes  AD  and  CVD  duties,  as  such 
duties  are  plainly  “incident  to  bringing 
the  subject  merdhandise  from  the 
original  place  of  shipment  in  the 
exporting  coimtry  to  the  place  of 
delivery  in  the  United  States.”  See  19 
U.S.C.  1677a(c)(2)(A). 

Petitioners  note  that  the  relevant 
provisions  of  section  772(c)(2)(A)  date 
from  the  Antidumping  Act  of  1921. 
Petitioners  argue  that  the  legislative 
history  of  the  1921  Act  is  silent  as  to  the 
definition  of  “any  *  *  •  United  States 
import  duties”  and  that  the  drafter’s 
failure  to  provide  a  definition  either  in 
the  1921  Act  or  its  history  indicates  that 
Congress  intended  no  meaning  other 
than  the  ordinary  one  for  this  term.  'The 
petitioners  also  note  that  section 
772(c)(1)(C)  provides  that  the  price  used 
to  derive  EP  or  CEP  shall  be  increased 
by  the  amoimt  of  any  countervailing 
duty  imposed  to  offset  an  export 


18395 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


subsidy.  Petitioners  argue  that  in  the 
1979  Trade  Agreements  Act,  in  addition 
to  adding  section  772(c)(1)(C),  Congress 
added  the  phrase  “except  as  provided  in 
paragraph  1(C)”  in  section 
1677a(c)(2)(A).  This,  the  petitioners 
assert,  demonstrates  that  Congress 
understood  the  subsection’s  reference  to 
“any  *  *  •  United  States  import 
duties”  as  including  AD  and  CVD 
duties;  otherwise  there  would  be  no 
reason  to  exempt  certain  CVD  duties 
horn  the  provision. 

While  petitioners  admit  that  the  QT 
has  never  explicitly  held  that  the 
provision  now  included  in  section 
772(c)(2)(A)  covers  CVD  or  AD  duties, 
the  Court  has  held  so  impUcitly. 
Petitioners  cite  Federal-Mogul  Corp.  v. 
United  States,  813  F.  Supp.  856,  872 
(QT  1993).  This  case,  according  to 
petitioners,  requires  the  Department  to 
deduct  any  actual  import  duties,  i.e., 
duties  that  can  be  accurately  determined 
at  the  time  the  Department  is  calculating 
the  current  dumping  margins. 

Petitioners  add  that  Federal-Mogul’s 
holding  that  the  Department  was  correct 
not  to  deduct  cash  deposits  of  estimated 
AD  or  CVD  duties  was  premised  on  the 
fact  that  estimated  duties  may  not  bear 
any  relationship  to  the  actual  AD  or 
CVD  duties  owed.  Petitioners  argue  that 
the  clear  implication  of  the  Court’s 
reasoning  is  that  actual  duties  are  in  fact 
“United  States  import  duties”  subject  to 
section  772(c)(2)(A)  and  these  duties 
should  be  deducted  from  U.S.  price. 

Petitioners  also  argue  that  the 
Department  must  deduct  the  full 
amount  of  CVD  duties  paid  by 
Francosteel  for  those  entries  covered  by 
the  second  administrative  review  of  the 
CVD  order  as  those  duties  are 
determinable. 

Petitioners  also  argue  that  the 
Department  must  deduct  the  full 
amount  of  the  “actual”  antidmnping 
duties  that  Francosteel  will  be 
responsible  for  upon  liquidation  of  the 
entries  of  subject  merchandise. 
Petitioners  note  that  once  the  final 
results  of  review  are  issued,  Dillinger’s 
antidumping  duties  will  be  actually 
determined. 

Petitioners  state  that  the  Department 
has  erroneously  refrmned  frt)m 
deducting  AD  and  CVD  duties  firom  U.S. 
price  on  the  grounds  that  such  a 
deduction  will  result  in  double- 
cmmting.  See  Certain  Corrosion- 
Resistant  Steel  Flat  Products  From 
Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
18547, 18,563-34  (April  26, 1996). 
Petitioners  reject  this  argument,  stating 
that  the  statute  is  not  discretionary  and 
that  the  Department’s  rationale  is 
inconsistent  with  its  treatment  of  other 


AD  adjustments  (i.e.,  doubling 
antidamping  margins  to  accoimt  for 
reimbursement  in  Steel  From  the 
Netherlands.  61  FR  at  48470-71). 

Respondent  cites  Corrosion-Resistant 
Steel  From  Korea  and  Steel  From  the 
Netherlands  in  response  to  petitioners’ 
arguments  with  respect  to  treating  AD/ 
C^  duties  as  a  cost.  Respondent  notes 
first  that  the  issue  is  moot  since  there 
was  no  dumping  margin.  With  respect 
to  petitioners’  argument  regarding  CVD 
cash  deposits,  respondent  notes  mat  the 
Department  rejected  a  similar  argument 
in  Corrosion-Resistant  Steel  From  Korea 
and  should  do  so  here  for  the  same 
reasons. 

Department’s  Position 

It  is  the  Department’s  longstanding 
position  that  AD  and  CVD  duties  are  not 
a  cost  within  the  meaning  of  section 
772(d).  AD  and  CVD  duties  are  unique. 
Unlike  normal  duties,  which  are  an 
assessment  against  value,  AD  and  CVD 
duties  derive  firom  the  margin  of 
dumping  or  the  rate  of  subsidization 
found.  Logically,  AD  and  CVD  duties 
cannot  be  part  of  the  very  calculation 
frnm  which  they  are  derived.  This 
logical  rationale  for  the  Department’s  . 
interpretation  of  the  statute  is  consistent 
with  prior  decisions  of  the  QT.  See 
Federal-Mogul,  supra,  813  F.  Supp.  at 
872  (deposits  of  antidumping  duties 
should  not  be  deducted  ^m  USP 
because  such  deposits  are  not  analogous 
to  deposits  of  “normal  import  duties”). 

In  particular,  petitioners  have  no  basis 
to  draw  a  distinction  between  actual, 
assessed  duties  and  cash  deposits  in  this 
context,  based  upon  Federal  Mogul. 
Petitioners’  reasoning  is  circular  rather 
than  logical.  According  to  petitioners,  in 
calculating  the  dumping  margin,  the 
Department  must  take  into  account  the 
dumping  margin.  This  caimot  be  what 
the  QT  intended  in  Federal  Mogul. 

Such  double  coimting,  i.e.,  including 
the  same  unfair  trade  practice  twice  in 
a  single  calculation,  is  vmjustifiable. 
Only  in  the  Umited  circumstances 
regarding  reimbursement,  as  provided 
for  in  §  353.26  of  the  Department’s 
regulations,  is  it  appropriate  to  deduct 
any  amount  of  antidumping  duties. 
Thus,  petitioners’  reliance  upon  Steel 
From  the  Netherlands,  which  applied 
only  to  reimbursement,  is  unwarranted 
as  well. 

Moreover,  the  treatment  of  AD  and 
CVD  duties  (already  paid  or  to  be 
assessed)  as  a  cost  to  be  deducted  firom 
the  export  price  is  an  issue  that  was 
arduously  debated  dining  passage  of  the 
URAA  and  ultimately  reje^ed  by 
Congress.  See  H.R.  2528, 103rd  Cong., 
1st  Sess.  (1993).  Alternatively,  Congress 
directed  the  Department  to  investigate. 


in  certain  circumstances,  whether  AD 
duties  were  being  absorbed  by  affiliated 
U.S.  importers.  19  U.S.C.  1675(a)(4). 
Thus,  Congress  put  to  rest  the  issue  of 
AD  and  CVHD  duties  as  a  cost.  SAA  at 
885  (“The  duty  absorption  inquiry 
would  not  affect  the  ^culation  of 
margins  in  administrative  reviews.  This 
new  provision  of  the  law  is  not  intended 
to  provide  for  the  treatment  of 
antidumping  duties  as  a  cost.”).  See  also 
H.  Rep.  No.  103-826(1),  103rd  Cong., 

2nd  Sess.  60  (1994). 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margin 
exists: 


Manufacturer/ 

exporter 

Time  period 

Margin 

(per¬ 

cent) 

AG  der  DMinger 

Huttenwerke 

8/1/94-7/31/95 

3.00 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  plate  frcrn 
Germany  entered,  or  withdrawn  firom 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  ^e  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed  company 
will  be  the  rate  for  that  firm  as  stated 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  companyrspecific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  less  than  fair 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufiacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  rate  will 
be  36.00  percent.  This  is  the  “all  others” 
rate  firom  the  LTFV  investigation.  See 
Antidumping  Duty  Order  and 
Amendment  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-To-Lengjth  Carbon  Steel  Plate  From 
Germany,  58  FR  44170  (August  19, 
1993).  lliese  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 
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This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  §  353.26  of  the  Department’s 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  residt  in  the 
Sectary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidmnping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disposed  under  in  accordance 
with  §  353.34(d)  of  the  Department’s 
regulations.  Timely  notification  of 
retum/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  &e  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  §  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
§  353.22  of  the  Department’s 
regulations. 

Dated:  April  2, 1997. 

Robert  S.  LaRnaaa, 

Acting  Assistant  Secretary  Import 
Administration. 

(FR  Doc  97-9113  Filed  4-14-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-401-80q 

CertMn  Cut>to-Length  Cartxin  Steel 
Plate  From  Sereden:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidtimping  duty  administrative 
review. 

SUMMARY:  On  October  4, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
re^ts  of  its  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon  steel  plate  fiom 
Sweden.  "This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  August  1, 1994  through  July 
31, 1995.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  have  not 


changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Patience  or  Jean  Kemp,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Regutm-  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  4, 1996,  the  Department 
published  in  the  Federal  Remoter  (61 
FR  51898)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain  cut- 
to-length  carbon  steel  plate  ficm 
Sweden  (58  FR  44162).  We  gave 
interested  parties  an  opportvmity  to 
conunent  on  our  preliminary  results  and 
held  a  public  hearing  on  November  19, 
1996.  We  received  written  comments 
ficm  SSAB  Svenskt  Stal  AB  (SSAB), 
respondent,  and  from  petitioners: 
Bethlehem  Steel  Corporation,  U.S.  Steel 
Group  (a  unit  of  USX  Corporation), 
Inland  Steel  Industries  Inc.,  Gulf  States 
Steel  Inc.  of  Alabama,  Sharon  Steel 
Corporation,  Geneva  Steel,  and  Lukens 
Steel  Company.  At  the  request  of 
respondent  and  petitioners,  a  public 
hearing  was  held  on  November  19, 

1996.  We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  Review 

Certain  cut-to-length  plate  includes 
hot-rolled  carbon  steel  universal  mill 
plates  (j.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  clos^  box  pass,  of  a 
width  exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nomnetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 


in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Included  are  flat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
worked  after  rolling) — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  is  grade 
X-70  plate.  These  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  Tlie  written 
description  remains  dispositive. 

The  period  of  review  (FOR)  is  August 
1, 1994,  through  July  31, 1995. 

Analysis  of  Conunents  Received 

Comment  1 — Reconciliation  of  Kalkyl 
System  Costs 

SSAB  argues  that  it  maintains  two 
cost  accounting  systems,  the  normal 
cost  accounting  system  and  the  kalkyl 
system.  The  company's  normal  cost 
accounting  system  is  used  for  financial 
accounting  purposes  and  records  total 
costs  for  ea^  major  cost  center.  The 
kalkyl  system,  on  the  other  hand,  is  a 
“parallel  system’’  which  is  used  to 
compute  budgeted  costs  for  each  order 
item.  Respondent  contends  that  the 
kalkyl  system  is  an  alternate  cost 
accounting  system  and  not  a  “sales 
estimating  tool’’  as  stated  in  the 
Department’s  preliminary  results.  SSAB 
states  that  it  uses  the  kalkyl  system  to 
ensure  profitability  of  orders  it  accepts 
and  that  the  kalkyl  system  has  been 
used  historically  in  the  normal  course  of 
business.  SSAB  further  notes  that  this 
system  has  been  accepted  by  the 
Department  in  a  past  review. 

Respondent  claims  that  the  kalkyl 
system  is  the  only  costing  system 
maintained  by  its  Oxelosund  facility 
(SSOX)  that  contains  the  cost  detail 
required  to  meet  the  Department’s 
demands  for  costs  per  control  number 
(i.e.,  per  product). 

SSAB  argues  that  it  notified  the 
Department  of  the  fact  that  the  kalkyl 
system  was  not  a  formal  part  of  SSOX’s 
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normal  cost  and  financial  accounting 
system  but.  rather  a  separate  and 
distinct  system  relied  upon  by  the 
company  in  the  normal  course  of 
business.  Despite  this  fact,  according  to 
SSAB,  the  Department,  at  verification, 
insisted  that  ^e  kalkyl  system  be 
reconciled  to  costs  recorded  imder  the 
company’s  normal  cost  accoimting 
system  as  presented  in  its  audited 
financial  statements.  SSAB  asserts  that 
the  Department  has  discretion  as  to 
whether  to  reconcile  the  submitted  costs 
to  audited  financial  statements  and, 
since  it  did  not  do  so  in  the  last  review, 
it  abused  its  discretion  by  making 
reconciliation  a  requirement  in  this 
review.  SSAB  maintains  that  the  SSOX 
kalkyl  system  provided  an  accurate, 
reliable,  and  fully  verifiable  cost 
database.  SSAB  argues  that  the 
Department  would  have  rejected  any 
new  data  base  SSAB  tried  to  create 
based  on  a  revised  accoimting  system 
and  would  have  resorted  to  facts 
available.  See  Foam  Extruded  PVC  and 
Polystyrene  Framing  Stock  from  the 
United  Kingdom:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  61  FR 
51411,  51415  (October  2. 1996) 

(Framing  Stock). 

SSAB  also  argues  that  the 
Department’s  determination  that  it 
failed  the  cost  verification  because  it 
could  not  reconcile  its  reported  costs  to 
the  costs  in  the  financial  accounting 
system  is  arbitrary,  capricious,  and  is 
contrary  to  law.  According  to  SSAB,  the 
Department’s  actual  past  practice 
demonstrates  that  reconciliation  of 
reported  costs  to  audited  financial 
statements  is  not  a  mandatory  test 
uniformly  applied  hy  the  Department. 
SSAB  contends  that  the  Department 
determined  in  Certain  Pasta  From 
Turkey:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  61  FR  30309, 
30317  (June  14. 1996)  that  the  refusal  of 
the  Turkish  respondent  to  provide  the 
financial  statements  to  the  Department 
did  not  warrant  total  adverse  facts 
available  as  the  Department  was, 
through  some  unexplained  means,  “able 
to  sul^tantiate  mu(^  of  the  remaining 
information  contained  in  its  COP/CV 
data  base.”  See  also.  Framing  Stock, 
Certain  Pasta  from  Italy:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  61  FR  30326,  30358  (June 
14, 1996),  and  Welded  Stainless  Steel 
Pipe  from  Malaysia:  Final 
D^ermination  of  Sales  at  Less  Than 
Fair  Value,  59  FR  4023, 4027  (January 
28, 1994). 

Moreover,  SSAB  alleges  that  the  cost 
verification  methodology  employed  by 
the  Department  in  this  review  is 
arbitrary,  capricious,  and  contrary  to 
law.  SSAB  contends  that  in  this  review. 


the  Department  verifiers  applied  a 
dramatically  difierent  verification 
methodology  than  the  first  review  by 
demanding  that  SSOX  first  directly 
reconcile  all  submitted  kalkyl-bas^ 
cost  data  with  SSOX’s  normal 
accounting  system.  Respondent  argues 
that  verifiers  in  this  review  pursu^ 
recondhation  of  the  reported  kalkyl 
costs  to  SSOX’s  financials  and  therefore 
refused  to,  or  had  no  time  to.  verify  the 
accuracy  of  the  kalkyl  costs  (and  the 
reported  SSOX  costs)  as  a  stand-alone 
system.  Respondent  maintains  that  it 
had  no  reason  to  believe,  on  the  basis 
of  section  D  of  the  Department’s 
questionnaire  or  supplemental  cost 
questionnaires,  that  the  Department 
would,  without  notice,  change  its 
methodology  in  the  second  review  cost 
verification  and  require  SSOX  to 
recondle  the  kalkyl  product-specific 
cost  data  directly  to  the  cost  data 
contained  in  SSOX’s  finandal 
statements. 

SSAB  argues,  dting  Shikoku 
Chemicals  Corp.  v.  United  States,  795  F. 
Supp.  417  (QT  1992),  National  Com 
Grower’s  Association  v.  Baker,  840  F.2d 
1547, 1555  (Fed.  Cir.  1988),  and  IPSCO, 
Inc.  V.  United  States,  687  F.  Supp.  614, 
631  n.27,  that  it  was  an  abuse  of 
discretion  for  the  Department,  in  the 
second  administrative  review,  to 
change,  without  prior  notice  to  SSAB, 
the  verification  methodology  used  by 
the  Department  in  the  first  review  and 
relied  upon  by  SSAB  in  reporting  its 
cost  data  in  the  second  administrative 
review.  Respondent  dtes  to  Calcium 
Hypochlorite  from  Japan,  55  FR  41259 
(October  10, 1990)  as  a  case  where  the 
Department  reversed  its  preliminary 
decision  and  made  an  adjustment 
consistent  with  previous  reviews  for  the 
“purposes  of  administrative  equity.” 

Respondent  contends  that  in 
evaluating  the  kalkyl  system  and  in 
establishing  the  verification  outline,  the 
Department  ignored  the  fad  that  the 
kalkyl  system  is  not  a  formal  part  of 
either  SSOX’s  cost  accounting  system  or 
SSOX’s  financial  accoimting  system. 
Respondent  argues  that  the  statute 
requires  the  Department  to  consider  all 
allocations  of  costs  if  they  have  been 
historically  used  by  the  producer  and 
reasonably  refled  costs  associated  with 
the  produdion  and  sale  of  the 
mei^andise.  However,  respondent 
argues  that  the  statute  does  not  mention 
normal  accounting  records,  audited 
financials  or  the  recondhation  of  all 
reported  produd-spedfic  costs  to  the 
audited  ^ancials  or  normal  accounting 
systems  of  a  respondent.  Respondent 
argues  that  the  Department’s  regulations 
do  not  require  reconcihation  to  audited 
financials.  Additionally,  respondent 


maintains  that  neither  the  statute  nor 
the  regulations  regarding  verification 
discuss  either  a  full  recondhation  of  all 
reported  costs  to  audited  finandals  or 
minimum  thresholds  a  respondent  must 
meet  during  a  verification. 

SSAB  maintains  that  it  advised  the 
Department  early  in  this  proceeding  that 
the  SSOX  normd  accounting  system 
does  not  track  produd-spedfic  costs. 
Citing  American  Permac,  Inc.  v.  United 
States,  703  F.  Supp.  97  (OT  1988), 
respondent  daims  there  is  nothing  in 
the  statute  or  regulations  that  requires  a 
respondent,  during  verification,  to 
“precisely  and  condusively”  tie  its 
reported  costs  directly  into  a 
re^ondent’s  normal  accounting  system. 

Respondent  argues  that  SSOX  was 
able  to  estabhsh  a  link  between  the 
normal  kalkyl  system  costs  and  the  costs 
reported  in  the  company’s  finandal 
accounting  system  demonstrating  that 
the  total  normal  kalkyl  system  costs 
were  completely  consistent  with  the 
total  costs  in  the  accounting  system.  See 
Silicon  Metal  from  Brazil,  61  FR  46763, 
46767  (September  5, 1996).  Respondent 
maintains  that  once  this  link  was 
estabhsh'ed,  the  verification  team  should 
have,  but  failed  to,  move  on  to  verify  the 
costs  contained  in  the  SSOX  kalkyl 
system  and  to  verify  SSAB  Timnplat’s 
(SSTP)  reported  costs. 

Petitioners  argue  that  the  cost  data 
submitted  by  SSAB  could  not  be 
verified  to  the  Department’s  satisfaction. 
Additionally,  petitioners  contend  that 
SSAB’s  submitted  costs  could  not  be 
recondled  to  its  audited  finandal 
records.  Petitioners  maintain  that 
respondent’s  submitted  costs  were  not 
demonstrated  to  be  accurate  and 
reliable.  Petitioners  claim  that  because 
the  kalkyl  system  is  a  management 
reporting  system  and  not  an  alternative 
cost  accounting  system,  generally 
accepted  accounting  prindples  are  not 
applicable.  Moreover,  petitioners 
maintain  that  SSAB’s  representation 
that  the  kalkyl  system  is  maintained  in 
the  ordinary  course  of  business  does  not 
demonstrate  that  the  system  refleds 
actual  costs  or  is  otherwise  accurate  and 
reliable. 

Petitioners  contend  that  the 
Department’s  request  for  a 
recondhation  between  SSAB’s 
submitted  costs  and  the  company’s 
normal  accounting  system  and  its 
audited  finandal  statements  was 
reasonable,  consistent  with 
longstanding  practice,  supported  by 
sub^antial  evidence  and  in  accordance 
with  law.  Petitioners  argue  that  the 
Department’s  verification  methodology 
is  consistent  with  longstanding  practice, 
supported  by  substantial  evidence,  and 
in  accordance  with  law.  Petitioners  note 
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that  the  Department  is  provided  with 
wide  discretion  in  determining  the 
verification  methodology  it  will  employ 
and  the  Department’s  verification  team 
properly  determined  not  to  accept  new 
cost  information  at  verification. 

Department  Position 
We  disagree  with  SSAB.  The 
Department’s  practice  with  respect  to 
calculating  costs  is  directed  by  section 
773(fKl)(A)  of  the  Act.  This  provision 
specifically  requires  that  costs  be 
calculated  bas^  on  the  records  of  the 
exporter  or  producer  of  the 
merchandise,  if  such  records  are  kept  in 
accordance  with  the  generally  accepted 
accounting  principles  (GAAP)  of  the 
exporting  country  and  reasonably  reflect 
the  costs  associated  with  the  production 
and  sale  of  the  merchandise.  Consistent 
with  the  statute,  the  Department  will 
accept  costs  of  the  exporter  or  producer 
i/they  are  based  on  the  records  which 
are  kept  in  accordance  with  GAAP  of 
the  exporting  country  and  reasonably 
reflect  the  costs  associated  with  the 
production  and  sale  of  the  merchandise. 
After  establishing  that  the  costs  are 
based  on  the  normal  books  and  records, 
which  are  in  conformity  with  GAAP,  the 
Department  is  charged  with  determining 
if  those  costs  reasonably  reflect  the  costs 
associated  with  the  production  and  sale 
of  the  merchandise,  i.e.,  have  they  been 
properly  allocated  to  the  products.  In 
determining  if  the  costs  were  properly 
allocated  to  products  the  Department 
will  look  at  whether  the  allocation 
methods  have  been  historically  used. 

In  this  case,  SSAB  has  stated  that  it 
has  two  cost  accounting  systems,  its 
normal  financial  accounting  system  and 
the  kalkyl  system.  From  the  financial 
accoimting  system,  the  company 
prepcues.its  audited  financial 
statements.  These  financial  statements 
reflect  the  company’s  actual  costs,  in 
accordance  with  GAAP.  The  basic 
accuracy  of  the  statements  and  their 
consistency  with  GAAP  is  evidenced  by 
the  opinion  of  the  independent  auditors. 
With  regard  to  its  kalkyl  system,  SSAB 
explains  that  it  is  “not  a  formal  part  of 
either  the  cost  accounting  system  or  the 
financial  accoimting  system.  Instead  it 
is  used  as  a  tool  in  assessing  the 
appropriate  price  for  a  given  order.’’  See 
SSAB’s  May  27, 1996  response  to  the 
Department’s  supplemental  Secticm  D 
questionnaire  at  39.  SSAB  further 
explains  that  the  two  systems  are 
“designed  around  entirely_different 
parameters,  and  are  designed  to  serve 
completely  different  purposes.’’  See 
respondent’s  case  brief  at  18.  With 
regard  to  SSAB’s  argument  that  they  had 
to  report  costs  using  the  more  specific 
kalkyl  system  or  suffer  the 


consequences  of  facts  available,  we 
disagree.  We  find  the  fact  that  the  kalkyl 
system  is  capable  of  calculating  more 
detailed  product-specific  costs  to  be 
without  significance  to  proper  cost 
reporting  if  such  costs  cannot  be  shown 
to  be  the  actual  costs  incurred  by  the 
company  as  recorded  in  financial 
accounting  records  that  are  maintained 
following  GAAP. 

Further,  we  note  that  the  system 
SSAB  used  to  prepare  its  cost  response 
for  its  SSOX  facility  was  not  the 
company’s  usual  kalkyl  system  but, 
instead,  was  a  “modified”  version  of  the 
kalkyl  system.  Verification  testing 
showed  that  the  per  unit  costs  from  the 
“modified”  kalkyl  system  (i.e.,  the 
submitted  cost  data)  were  substantially 
less  than  the  costs  in  the  company’s 
basic  kalkyl  system.  SSAB  was  imable 
to  reconcile  these  discrepancies  during 
verification.  Apart  fi*om  the 
inconsistencies  between  the  reported 
costs  and  the  kalkyl  system  costs,  the 
De|>artment’s  verification  also 
established  that  both  the  total 
production  costs  and  the  per  unit  costs 
finm  SSAB’s  ksdkyl  system  differed 
from  information  in  the  company’s 
financial  accounting  system  (i.e.,  the 
financial  statements).  SSAB  was  unable 
to  reconcile  these  discrepancies.  In 
short,  the  company  was  imable  to 
demonstrate  that  the  submitted  data 
properly  reflected  the  actual  costs 
incurred  by  the  company  as  recorded  in 
its  normal  system,  consistent  with 
GAAP.  (The  cost  verification  report 
details  the  specific  procedures 
pierformed  and  the  results  of  this  testing. 
See  Memorandum  fi*om  Theresa  Caherty 
and  Elizabeth  Patience,  September  20, 
1996,  the  Cost  Verification  Report.  See 
also.  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Sweden:  Pr^iminary  Results 
of  Antidumping  Duty  Administrative 
Review  61  ra  51898,  51899,  October  4, 
1996.) 

With  regard  to  SSAB’s  claim  that  the 
Department  changed  its  verification 
standard  fi'om  the  prior  review  period 
without  providing  notice  of  this  change, 
we  disagree  and  note  that  the 
Department’s  basic  methodology  (i.e., 
the  requirement  that  the  submitted  costs 
be  reconciled  to  the  company’s  normal 
accounting  records  maintained  in 
accordance  with  GAAP)  was 
unchanged.  SSAB’s  statement  that  in 
the  first  review  period  it  “could  not 
reconcile  its  kalkyl-based  reported  costs 
directly  to  SSOX’s  normal  accounting 
system”  is  not  supported  by  the  findings 
of  that  proceeding.  See  Memorandum 
finm  Paul  McEnrue,  August  3, 1995, 
Public  Version  of  Cost  Verification 
Report. 


Consistent  with  the  statute  and 
legislative  history,  the  Department  has  a 
long-standing  practice  of  requiring  a 
reconciliation  of  the  reported  data  to  the 
company’s  financial  statements.  This 
practice  ensures  that  the  reported  costs 
are  reflective  of  the  company’s  actual 
experience  as  shown  in  its  books  and 
records.  (See  S.  Rep.  No.  412, 103rd 
Cong.,  2nd  Sess.  74-75  (1994)  “*  *  * 
costs  that  most  accurately  reflect  the 
resources  actually  used  on  the 
production  of  the  merchandise  in 
question.”  See  also  H.R.  Rep.  No.  826, 
103rd  Cong.  Sess.,  pt.  1,  at  90-91  (1994), 
and  the  SAA  at  164-165.) 

SSAB’s  reliance  on  Certain  Pasta  from 
Turkey  to  support  its  contention  that 
reconciliation  of  reported  costs  is 
discretionary  is  misplaced.  A  more 
careful  reading  of  this  notice  reveals 
that  the  facts  present  in  Certain  Pasta 
from  Turkey  are  not  analogous  to 
SSAB’s  situation  in  the  instant 
proceeding.  In  Certain  Pasta  from 
Turkey,  the  respondent  (Maktas)  did  not 
fail  to  reconcile  its  submitted  costs  to  its 
own  books  and  records,  but  rather 
Maktas  did  not  provide  the  financial 
statements  of  its  majority  owner  (Piyale- 
Besin).  Because  of  the  parent-subsidiary 
relationship,  the  Department  generally 
relies  on  the  consolidated  financial 
expenses  of  such  entities.  Absent 
information  for  the  parent  company, 
Piyale-Besin,  the  Department  relied  on 
facts  available  to  estimate  the 
appropriate  financial  expenses  of  the 
consolidated  entity  in  Certain  Pasta 
from  Turkey.  Thus,  that  case  does  not 
address  the  issue  of  a  respondent 
company’s  failure  to  reconcile  its 
reported  manufacturing  costs  to  the 
actual  production  costs  recorded  in  its 
normal  books  and  records. 

Likewise,  we  cannot  agree  with 
SSAB’s  reliance  on  Silicon  Metal  from 
Brazil  in  support  of  its  belief  that  a 
minimal  “link”  to  the  financial 
statements  is  sufficient.  In  Silicon  Metal 
from  Brazil  the  respondent  relied  on  its 
financial  accounting  system  to  prepare 
the  actual  costs  submitted  to  the 
Department.  Because  of  the  limitations 
of  its  cost  accounting  system  the 
respondent  relied  only  on  data 
maintained  in  the  financial  accounting 
system.  At  verification,  the  company 
was  able  to  demonstrate  that  its  reported 
costs  reconciled  to  its  financial 
statements.  Thus,  the  Department  was 
able  to  rely  on  the  respondent’s 
financial  statements  to  support  the 
reported  costs.  Accordingly,  Silicon 
Metal  from  Brazil  has  no  relevance  to 
the  instant  proceeding  where  SSAB  was 
unable  to  reconcile  its  reported  costs  to 
its  own  financial  statements.  We  further 
note  that  SSAB  was  also  unable  to 
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reconcile  its  reported  costs  to  its  normal 
kall^l  system. 

SdAB’s  argument  that  the 
Department’s  verifiers  erred  by  not 
proceeding  beyond  the  overall 
reconciliation  of  submitted  costs  to 
actual  financial  statement  costs  fails  to 
recognize  the  importance  of  this 
reconciliation  as  the  starting  point  of  the 
Department’s  cost  verification 
procedures.  The  Department  conducts 
antidumping  inquiries  of  companies 
that  operate  in  a  wide  variety  of 
industries.  In  those  cases  involving  COP 
and  CV,  the  Department  attempts  to 
work  within  the  limitations  presented 
by  the  respondent’s  normal  accounting 
systems  for  prirposes  of  establishing  a 
reasonable  method  for  allocating  costs 
to  individual  models  of  the  subject 
merchandise.  Before  assessing  die 
reasonableness  of  respondent’s  cost 
allocation  methodology,  however,  the 
Department  must  ensure  that  the  total 
amount  of  the  reported  costs  account  for 
all  of  the  actual  costs  incurred  by  the 
respondent  in  producing  the  subject 
merchandise  during  the  period  imder 
examination.  This  is  done  by 
performing  a  reconciliation  of  the 
respondent’s  submitted  COP  and  CV 
data  to  the  company’s  audited  financial 
statements  (when  such  statements  are 
available).  Because  of  the  time 
constraints  imposed  on  verifications, 
the  Department  must  rely  generally  on 
the  independent  auditor’s  opinion  that 
the  respondent’s  financial  statements 
present  the  actual  costs  incurred  by  the 
company  as  reported  in  accordance  with 
GAAP  in  the  exporting  coimtry.  In 
situations  where  the  respondent’s  total 
reported  costs  differ  from  amounts 
reported  in  its  financial  statements,  the 
overall  cost  reconciliation  helps  the 
Department  to  identify  and  quantify  the 
amount  of  those  differences  in  order  to 
determine  whether  it  was  reasonable  for 
the  respondent  to  depcurt  frtim  its  normal 
GAAP  accounting  methods  for  purposes 
of  reporting  COP  and  CV. 

Although  the  format  of  the 
reconciliation  of  submitted  costs  to 
actual  financial  statement  costs  depends 
greatly  on  the  nature  of  the  accounting 
records  maintained  by  the  respondent, 
the  reconciliation  represents  the  starting 
point  of  a  cost  verification  because  it 
assures  the  Department  that  the 
respondent  has  accounted  for  all  costs 
before  allocating  those  costs  to 
individual  products.  Contrary  to  SSAB’s 
assertion,  it  would  be  of  little  value  for 
the  Department  to  review  respondent’s 
cost  allocation  methods  and  individual 
elements  of  costs  before  determining 
that,  in  total,  all  actual  production  costs 
for  the  subject  merchandise  had  been 
accoimted  for  in  the  submitted  costs. 


Verifying  individual  elements  of  cost 
and  their  allocation  without  ensuring 
that  these  elements  represent  actual 
costs  incurred  by  the  company  provides 
no  assiuance  with  respect  to  the 
accuracy  and  reasonableness  of  the 
submitted  COP  and  CV  data.  Moreover, 
in  this  specific  instance,  the  Department 
verifiers  could  not  proceed  to  verify 
SSAB’s  submitted  COP  and  CV  data 
based  on  the  modified  kalkyl  system 
before  understanding  that  the  kalkyl 
system  fix)m  which  mese  costs  were 
derived  reconciled  to  SSAB’s  actual 
production  costs  as  presented  in  the 
company’s  audited  GAAP  financial 
statements. 

Respondent  dtes  to  American  Permac 
with  regard  to  the  burden  of  proof  on  a 
respondent.  In  American  Permac,  the 
QT  foimd  that  Commerce  had  required, 
as  the  basis  of  a  level  of  trade 
adjustment,  that  respondent  trace 
“precisely  and  conclusively  the  exact 
level  of  impact  the  difference  in  the 
levels  of  trade  might  have  on  (home 
maricet  prices).’’  llie  QT  found  that  this 
burden  of  proof  was  unreasonable, 
citing  the  fact  that  .the  statute  contains 
a  presumption  that  certain  differences 
in  commercial  terms  will  distort  the 
price  comparison.  Id.  Thus,  American 
Permac  is  irrelevant  to  the  instant 
proceeding  for  two  reasons.  First,  the 
issue  here  is  not  level  of  trade,  but 
rather  the  Department’s  consistent 
practice  of  requiring  that  the  respondent 
establish  that  the  reported  costs  are 
based  on  the  company’s  normal  books 
and  records  kept  in  conformity  with 
GAAP.  This  practice  has  been  affirmed 
in  Nippon  Pillow  Block  v.  U.S.,  820  F. 
Supp.  1444  (QT  1993).  Second,  imlike 
circrunstances  of  sale,  there  is  not  a 
presiimption  in  the  statute  or 
regulations  that  reported  costs  will 
reconcile  to  the  company’s  normal 
books  and  records.  Inde^,  the  very 
purpose  of  verification,  which  is  to 
confirm  the  accuracy  of  the  data 
reported,  reflects  the  absence  of  any 
such  presumption. 

Our  verification  testing  and  other 
evidence  on  the  record  regarding 
SSAB’s  use  of  a  modified  kalkyl  system 
indicate  that  this  system  is  not 
maintained  in  accordance  with  GAAP 
and  had  a  significant  distortive  impact 
on  SSAB’s  reported  COP  and  CV  data. 
SSAB’s  failiue  to  reconcile  its  submitted 
costs  to  its  normal  books  and  records 
prevented  us  fit)m  quantifying  the 
magnitude  of  the  distortions  which  exist 
in  its  submitted  data.  Accordingly,  the 
Department’s  determination  that  SSAB 
failed  the  cost  verification  was  objective 
and  consistent  with  our  past  practice  to 
reject  a  respondent’s  COP  and  CV  data 
when  it  cannot  be  shown  that  the  costs 


reported  to  the  Department  are  the 
respondent’s  actud  costs  for  the  subject 
merchandise.  See  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Grain  Oriented  Electrical 
Steel  from  Italy,  59  FR  33952  (July  1, 
1994). 

Comment  2 — Verification  Team 
SSAB  argues  that  the  verification  was 
systematically  flawed.  SSAB  alleges  that 
the  Department  “prejudged”  the 
integrity  of  SSOX’s  cost  data,  such 
“prejudgment”  evidenced  by  the 
Department’s  statements  at  the 
begiiming  of  verification.  For  example, 
SSAB  declares  that  the  Department’s 
verifiers  in  this  review  indicated  an 
intent  to  pursue  reconciliation  of  the 
reported  kalkyl  costs  to  SSOX’s 
financial  statement  costs  and,  as  a 
result,  refused  to,  or  had  no  time  to, 
verify  the  accuracy  of  the  kalkyl  costs. 
SSAB  also  argues  that  the  verification 
team’s  instructions  that  they  would  be 
imable  to  accept  new  information 
during  verification  demonstrates  the  fact 
that  they  had  prejudged  the  integrity  of 
the  company’s  submitted  cost  data.  In 
SSAB’s  view,  this  evidence  shows  a 
prmudicial  “mindset.” 

Petitioners  argue  that  the 
Department’s  verification  team  properly 
determined  not  to  accept  new  cost 
information  at  verification.  Petitioners 
maintain  that  verification  is  intended  to 
test  the  accuracy  of  data  alreadv 
submitted  rather  than  to  provide  the 
respondent  the  opportunity  to  submit  a 
new  response.  Petitioners  note  that  the 
Department’s  verification  agenda  in  the 
present  case,  and  nearly  every 
verification  agenda  issued  by  the 
Department  in  recent  years  contains 
su^  a  statement;  “Please  note  that 
verification  is  not  intended  to  be  an 
opportunity  for  submitting  new  factual 
information."  See  Cost  Verification 
Agenda,  August  1, 1996  at  2.  Petitioners 
argue  that  a  statement  by  the  verifiers 
that  new  cost  data  would  not  be 
accepted  at  verification  does  not 
demonstrate  any  preconceived  bias  by 
the  Department  against  SSAB. 
Petitioners  maintain  that  the 
Department  afforded  SSAB  more 
chances  than  is  appropriate  to  prove  the 
accuracy  and  reliability  of  its 
submissions. 

Department  Position 
We  find  SSAB’s  comments  with 
respect  to  the  procedures  applied  by 
and  ability  of  the  Department’s 
verification  team  to  be  unfounded.  The 
Department’s  verification  was 
conducted  in  accordance  with  the 
regulatory  and  statutory  requirements 
and  followed  standard  verification 
procedures.  As  discussed  in  our 
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response  to  Comment  1,  SSAB’s  cost 
verification  failure  was  due  to  its 
inability  to  demonstrate  that  the  costs 
submitted  to  the  Department  were 
reflective  of  the  actual  costs  and 
reconciled  to  actual  costs  recorded  in  its 
normal  books  and  records. 

SSAB’s  assertions  regarding  the 
“mindset”  of  the  verification  team  are 
unsupported  by  the  record  in  this 
proceeding.  Indeed,  SSAB  raised  for  the 
first  time  its  claim  of  a  particular 
“mindset”  by  the  team  in  its  case  brief. 
This  brief  was  submitted  more  than 
eleven  weeks  following  the  completion 
of  the  verification.  Throughout  the 
course  of  the  on-site  verification, 

SSAB’s  company  officials,  its  counsel 
and  consultants  were  informed  of  the 
discrepancies  that  the  verification  team 
had  identified.  In  fact,  the  verification 
team  discussed  with  SSAB  company 
officials,  its  counsel  and  consultants  the 
need  to  take  breaks  in  the  verification 
process  in  order  to  confer  with 
Department  officials  in  Washington 
concerning  these  discrepancies.  At  no 
time  during  the  verification  proceedings 
did  SSAB  contact  Department  officials 
in  Washington  to  express  concern  that 
the  verification  team  was  prejudicial 
and  not  proceeding  in  an  appropriate 
manner.  Further,  in  the  eleven  weeks 
following  the  conclusion  of  the  cost 
verification,  SSAB  did  not  contact  the 
Department  to  express  its  concerns 
regiutling  the  Department’s  assigned 
team.  SSAB’s  current  attempts  to  cast 
doubts  on  the  fairness  and  competence 
of  the  verification  team  are  not  credible. 

With  regard  to  SSAB’s  claim  that  the 
verification  team’s  improper  approach 
to  verification  was  demonstrated  by  the 
statement  that  they  could  not  accept 
new  information  while  at  verification, 
we  find  this  assertion  to  be  without 
merit.  The  team’s  actions  were 
consistent  with  the  statutory  and 
regulatory  deadlines  regarding 
submissions  of  new  factual  irdormation. 
This  requirement,  which  applies  in 
every  antidumping  proceeding,  was 
not^  in  the  Department’s  verification 
agenda  which  was  sent  to  SSAB  prior  to 
verification.  See  Verification  Agenda, 
August  1, 1996.  I 

Comment  3 — Total  Facts  Available 

SSAB  contends  that,  pursuant  to 
section  782(d)  of  the  Act,  the 
Department  may  not  resort  to  facts 
available  unless,  upon  determining  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  promptly  informs  the 
respondent  submitting  the  response  of 
the  nature  of  the  deficiency.  Respondent 
maintains  that  the  Department  is 
required  to  provide  the  respondent  with 


the  opporhmity  to  remedy  or  explain 
the  deficiency  subject  to  ffie  time  limits 
established  for  the  completion  of  the 
review. 

Respondent  argues  that  the 
Department  never  informed  SSAB  that 
the  SSOX  kalkyl-based  cost  data 
submitted  by  the  company  did  not 
comply  with  the  Department’s  requests 
for  COP  and  CV  information  for  the 
subject  merchandise.  Respondent  also 
argues  that  neither  of  the  two 
supplemental  cost  questionnaires  issued 
by  the  Department  constitute 
notification  that  the  company’s  cost 
response  was  deficient.  Therefore, 
respondent  concludes  that  the  failure  of 
prompt  notification  of  the  alleged 
deficiencies  in  SSAB’s  submitted  costs 
prohibits  the  Department  fi'om  relying 
on  facts  available  in  this  review. 

Additionally,  respondent  notes  that, 
pursuant  to  section  776(b)  of  the  Act, 
the  Department  may  use  adverse  facts 
available  only  if  substantial  evidence  on 
the  record  permits  the  Department  to 
find  that  an  interested  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information.  SSAB  maintains  that  it 
cooperated  fully  with  the  Department, 
acting  to  the  best  of  its  ability  to  comply 
with  the  Department’s  requests  for 
information. 

Respondent  notes  that  the 
Department’s  determination  that  SSAB 
had  not  acted  to  the  best  of  its  ability 
in  meeting  the  Department’s 
requirements  is  based  on  the  following 
assertions:  (1)  SSAB  failed  the  cost 
verification,  j.e,,  failed  to  report  cost 
information  that  could  be  reconciled  to 
its  financial  statements,  and  (2)  failed  to 
give  the  Department  fair  notice  of  this 
alleged  defect.  Respondent  argues  that 
neiffier  of  these  assertions  are  supported 
by  substantial  evidence  in  the  record, 
and  therefore  cannot  provide  the 
foundation  to  rely  on  adverse  facts 
available  required  by  statute.  SSAB 
maintains  that  by  relying  on  the  very 
same  basis  to  claim  the  right  to  apply 
adverse  facts  available,  the  Department 
is  taking  the  position  that  the  basis  for 
deciding  to  rely  on  total  facts  available 
is  also  automatically  groimds  to  rely 
upon  adverse  facts  available. 

Respondent  contends  that  this 
interpretation  of  the  statute  renders 
section  776(b)  null  and  void  as  such  an 
interpretation  ignores  that,  in  addition 
to  the  basis  for  deciding  to  rely  on  facts 
available,  the  Department  must  also  find 
a  separate  and  distinct  basis  for  relying 
on  adverse  facts  available.  Respondent 
maintains  that  a  verification  failure 
caimot  trigger  the  use  of  adverse  facts 
available  under  section  776(b), 


otherwise  that  statutory  provision  is 
meaningless. 

Respondent  argues  that  it  is 
inherently  unreasonable  to  expect  that  a 
respondent  will  give  fair  notice  of  a 
defect  it  has  no  reason  to  beheve  exists. 
Respondent  maintains  that  it  is  for  the 
Department,  not  a  respondent,  to  first 
determine  whether  a  questionnaire 
response  is  deficient  or  defective  or 
whether  a  respondent  will  be  able  to 
pass  a  verification.  Respondent  argues 
that  failure  by  the  Department  to  give 
fair  notice  of  a  defect  cannot  be  viewed 
as  a  failure  of  a  respondent  to  act  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information.  Respondent 
maintains  that  the  Department  never 
requested  that  SSAB  notify  the 
Department  of  any  defects  in  its 
submission.  Respondent,  citing  Olympic 
Adhesives  Inc.  v.  United  States,  899 
F.2d  1565, 1574  (Fed.  Or.  1990), 
maintains  that  the  Department  cannot 
resort  to  facts  available  if  the 
Department  never  requested  that  a 
respondent  supply  the  information,  the 
absence  of  whi(^  is  the  basis  for  facts 
available. 

Respondent  further  notes  that  under 
the  amendments  to  the  antidumping 
laws  by  the  URAA,  the  Department  no 
longer  has  the  discretion  to  return  to  an 
original  investigation  and  apply  adverse 
facts  available  rate  based  upon  the 
highest  previously  determined  margin, 
which,  in  tiim,  was  calculated  on  the 
basis  of  BIA.  Respondent  notes  that  the 
Department  is  not  permitted  to 
automatically  equate  facts  available 
with  the  most  adverse  information 
available.  S.SAB  claims  that  the  adverse 
facts  available  rate  applied  in  this 
review  by  the  Department  is  clearly 
intended  to  punish  SSAB  for 
circumstances  outside  of  its  control  and 
is  contrary  to  law.  Respondent 
maintains  that  the  Department  is 
obligated,  to  the  extent  possible,  to  use 
actual  data  submitted  for  the  record.  See 
e.g.,  section  776(b)  (3)  and  (4). 
Furthermore,  respondent  contends  that 
the  Department  is  now,  by  statute, 
clearly  encouraged  to  rely  upon  actual 
data  submitted  in  previous  reviews. 

Respondent  maintains  that 
reconciling  the  kalkyl  system  cost  data 
directly  to  the  costs  reported  in  SSOX’s 
financial  accoimting  system  is  a  demand 
impossible  for  the  company  to  meet. 

The  demand  that  SSOX  perform  a 
function  that  was  impossible  for  the 
company  to  perform  is  inherently 
unreasonable,  arbitrary,  capricious  and 
contrary  to  law.  Citing  Bowe  Passat 
Reinigungs-und  Wdschereitechnik  v. 
United  States,  962  F.  Supp  1138  (QT 
1996)  and  NEC  Home  Electronics,  Ltd.  v. 
United  States,  54  F.  3d  736  (Fed.  Cir. 
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1995),  respondent  contends  the 
Department  cannot  make  demands  on 
respondent  that  the  respondent  could 
not  meet  under  any  practical 
circumstances. 

Petitioners  argue  that  the 
Department’s  determination  to  employ 
total  facts  available  was  reasonable, 
supported  by  substantial  evidence  and 
in  accordance  with  law.  Petitioners  also 
maintain  that  the  Department  has 
adhered  to  the  statutory  elements  for  the 
application  of  total  facts  available, 
including  the  notice  requirement. 
Petitioners  also  contend  that  the 
Department’s  determination  to  employ 
adverse  facts  available  is  reasonable, 
based  on  substantial  evidence  and  in 
accordance  with  law.  Moreover, 
petitioners  argue  that  the  Department 
properly  applied  total  adverse  facts 
available. 

Department  Position 

We  disagree  with  SSAB.  We  find  that 
our  determination  to  rely  on  adverse 
facts  available  is  reasonable,  supported 
by  evidence  on  this  record  and  is 
otherwise  in  accordance  with  the  law. 
Consistent  with  section  776(b)  of  the 
Act,  we  have  applied  total  adverse  facts 
available  in  reaching  these  final  results 
of  review. 

We  believe  that  SSAB  has 
misconstrued  the  notice  provisions  of 
section  782(d)  of  the  Act.  Specifically, 
we  find  SSAB’s  arguments  that  the 
Department  was  required  to  notify  it 
and  provide  an  opportunity  to  remedy 
its  verification  failure  are  unsupported. 
The  provisions  of  section  782(d)  apply 
to  instances  where  “a  response  to  a 
request  for  information”  does  not 
comply  with  the  request.  Thus,  after 
reviewing  a  questionnaire  response,  the 
Deptutment  will  provide  a  respondent 
with  a  notice  of  deficiencies  in  that 
response.  However,  after  the 
Department’s  verifiers  find  that  a 
response  cannot  be  verified,  the  statute 
does  not  require,  nor  even  suggest,  that 
the  Department  provide  the  respondent 
with  an  opportunity  to  submit  another 
response. 

With  regard  to  SSAB’s  claims  that  a 
respondent  cannot  be  found  to  be 
imcooperative  for  failing  to  comply  with 
a  request  that  is  impossible  to  satisfy, 
the  facts  of  this  case  do  not  support 
SSAB’s  claims  for  two  reasons.  First, 
pursuant  to  section  782(c)(1)  of  the  Act, 
the  Department  will  consider  a  party’s 
ability  to  submit  the  information  in  the 
form  requested  if  the  respondent 
promptly  after  receiving  the  request 
notifies  the  Department  that  it  is  unable 
to  supply  the  requested  information 
together  with  a  f^l  explanation  and 
suggested  alternative  forms  so  that  the 


Department  can  consider  modification 
of  the  requirements.  In  this  case, 
respondent  never  notified  the 
Department  of  its  inability  to  provide 
the  requested  information.  Second,  if 
SSAB  knew  that  SSOX’s  modified 
kalkyl  system  could  not  be  reconciled  to 
SSOX’s  normal  financial  accounting 
system,  it  should  not  have  used  this 
system  for  reporting  the  submitted  cost 
data. 

Additionally,  we  disagree  with 
respondent’s  claim  that  the  Department 
treated  its  basis  for  total  facts  available 
as  automatic  groimds  for  adverse  facts 
available.  In  our  preUminary  results,  we 
clearly  distinguish  between  the  two 
concepts.  The  Department’s  bases  for 
relying  on  total  facts  available  were: 
SSAB’s  inability  to  demonstrate  that  the 
costs  submitted  to  the  Department  were 
reflective  of  actual  costs  accrued  to 
produce  the  subject  merchandise  and 
reconcilable  to  information  recorded  in 
the  normal  books  and  records;  and  our 
inability  to  use  partial  facts  available  to 
fill  in  for  the  imverified  information.  On 
the  other  hand,  the  Department’s  basis 
for  relying  on  an  adverse  inference  in 
selecting  the  appropriate  facts  available 
was  SSAB’s  failure  to  act  to  the  best  of 
its  ability  in  complying  with  our 
information  requests,  specifically, 
submitting  cost  data  for  the  record 
which  could  not  be  verified,  failing  to 
prepare  the  requested  reconciliations, 
and  failing  to  inform  the  Department 
that  the  cost  data  could  not  be  tied  to 
actual  costs  as  reflected  in  the  financial 
accounting  system.  While  the  standards 
under  the  statute  for  total  facts  available 
and  adverse  inferences  are  different, 
there  is  no  reason  why  some  of  the  facts 
adduced  to  support  findings  under  the 
two  provisions  cannot  be  &e  same.  See, 
for  exeunple.  Certain  Pasta  from  Turkey 
at  30312  (adverse  facts  available  as  to 
Filiz). 

With  regard  to  SSAB’s  claim  that  it 
did  cooperate  to  the  best  of  its  ability, 
we  note  that  SSAB  now  dismisses  the 
specific  guidance  provided  by  the 
Department  that  the  submitted  costs 
must  reconcile  to  the  actual  costs  as 
reflected  in  the  company’s  financial 
accounting  system.  SSAB  asserts  that 
these  instructions  were  mere 
“boilerplate”  instructions  which  did  not 
apply  to  its  submitted  data.  We  disagree 
with  this  interpretation.  The  fact  that 
the  Department  explains  the  same  cost 
reconciliation  requirements  in  every 
proceeding  does  not  render  them  less 
significant;  rather,  the  Department’s 
consistent  approach  provides  evidence 
of  the  paramount  importance  of  these 
requirements  in  ensuring  the  accuracy 
of  the  submitted  data. 


Further,  we  disagree  with 
respondent’s  claim  that  the  Department 
is  required  to  use  other  data  submitted  - 
by  SSAB  in  this  review.  For  reasons 
stated  in  tha  preliminary  results  of 
review,  the  submitted  sales  data  is  not 
usable.  As  part  of  those  results,  we 
noted  that  because  of  the  flawed  nature 
of  the  cost  data,  home  market  sales 
could  not  be  tested  to  determine 
whether  they  were  made  at  prices  above 
production  cost.  We  further  explained 
that  we  could  not  rely  upon  SSAB’s 
home  market  sales  data  due  to  the 
absence  of  reUable  difference  in 
merchandise  figures  which  are  based  on 
the  imverified  cost  information  fi'om  the 
company’s  section  D  response. 
Additionally,  the  preliminary  results 
stated  that,  in  the  absence  of  home 
market  sales  data  (j.e.,  when  the  home 
market  is  viable  but  there  are 
insufficient  sales  above  COP  to  compare 
with  U.S.  sales),  the  Department  would 
normally  resort  to  the  use  of  constructed 
value  as  normal  value.  However,  the 
constructed  value  information  reported 
by  SSAB  includes  the  discredited  cost 
data.  Therefore,  the  use  of  facts 
available  for  cost  of  production  data 
precludes  the  use  of  the  submitted 
constructed  value  information.  We 
continue  to  find  that  the  absence  of 
reliable  cost  data  renders  SSAB’s  entire 
response  unusable. 

SSAB’s  claim,  citing  Olympic 
Adhesives,  that  we  “cannot  resort  to 
facts  available  if  the  Department  never 
requested  that  a  resixmdent  supply  the 
information”  is  not  relevant  to  this  case. 
In  this  case,  the  Department  requested 
from  SSAB  certain  cost  information 
regarding  the  company’s  actual 
pi^uction  costs  during  the  POR.  As 
previously  noted,  we  find  that,  by 
failing  to  provide  verifiable  information 
responsive  to  this  request  SSAB  did  not 
comply  with  the  Department’s  request. 

With  regard  to  the  appropriate  total 
facts  available,  section  776(b)  of  the  Act 
provides  that  adverse  inferences  may  be 
used  against  a  party  that  has  failed  to  - 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  also  SAA  at  200.  There 
is  nothing  “automatic”  about  the  choice 
of  adverse  facts  available,  as  the  QT  has 
noted  with  respect  to  “be^  information 
available”  (the  predecessor  to  adverse 
facts  available).  Congress  “explicitly  left 
a  gap  for  the  agency  to  fill.”  Allied 
Signal  Aerospace  Co.  v.  United  States, 
996  F.2d  1185, 1191  Fed.  Or.  1993) 
(quoting  Chevron  U.S.A.,  Inc.  v.  Natural 
Resources  Defense  Council,  Inc.,  467 
U.S.  837,  843-44  (1984)).  We  note, 
however,  that  our  preliminary  results 
specifically  stated  that,  in  the  instant 
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proceeding,  we  did  not  apply  the  most 
adverse  facts  available  to  SSAB. 

We  also  disagree  with  SSAB’s 
suggestion  that  we  are  not  permitted  to 
use  petition  data  as  total  facts  available. 
Section  776(b)  of  the  Act  authorizes  the 
Department  to  use  as  adverse  facts 
available  information  derived  hrom  the 
petition,  the  final  determination  in  the 
investigation,  a  previous  administrative 
review,  or  other  information  placed  on 
the  record.  The  statute  provides  no 
"clear  obligation"  or  preference  for 
relying  on  a  particular  source  in 
determining  adverse  facts  available.  As 
to  respondent’s  suggestion  that  we 
cannot  rely  on  the  final  determination 
in  the  LTW  proceeding  because  it  was 
based  on  best  information  available,  we 
find  no  support  for  this  claim.  In  fact, 
the  SAA  sptecifically  states  that  facts 
available  may  include  such  soiuces  as 
"the  petition,  other  information  placed 
on  the  record,  or  determinations  in  a 
prior  proceeding."  (See,  SAA  at  200.) 

Conunent  4 — Alternatives  for 
Determining  Facts  Available 

Respondent  argues  that  the 
Department  should  select,  as  facts 
available,  an  alternative  cost 
methodology  and  calculate  a  dmnping 
margin  in  &is  review  on  the  basis  of 
price-to-price  comparis(ms  or,  in  the 
alternative,  apply  ^e  margin  calculated 
for  SSAB  in  the  most  recently 
completed  review.  As  alternative  cost 
methodologies,  respondent  suggests 
using  (1)  SSAB  costs  reported  in  the 
first  administrative  review,  or  (2)  the 
costs  reported  in  this  review  by  SSTP. 
Respondent  argues  that  the  cost  data 
^  reported  by  SSAB  in  the  first  review 
were  fully  verified  by  the  Department 
and  relied  upon  in  circulating  a  margin 
for  SSAB  in  that  review.  Alternatively, 
respondent  maintains  that  SSTP’s 
reported  costs  in  both  the  first  and 
second  reviews  were  based  upon  that 
company’s  normal  accounting  records 
and  were  verified  in  the  first  review. 
Respondent  argues  that  SSTP  did  not 
rely  upon  the  Imlkyl  system  in  reporting 
control  niimber  specific  costs  in  either 
the  first  or  second  review.  Qting  Certain 
Pasta  from  Turkey,  61  FR  30309,  30312 
(June  14, 1996),  respondent  argues  that 
the  Department  should  use  the  cost  data 
submitted  by  SSTP  either  in  the  first 
review  or  this  review.  Respondent 
argues  that  SSAB  was  entitled  to  believe 
that  had  SSOX  failed  the  cost 
verification,  that  verified  SSTP  cost  data 
would  be  relied  upon  as  facts  otherwise 
available. 

SSAB  argues  that  its  total  cost 
database  consisted  of  two  separate  cost 
databases,  one  for  SSOX  and  the  other 
for  SSTP.  These  two  data  bases  were 


merged  into  a  single  cost  database  for 
purposes  of  reporting  COP  and  CV  to 
the  Department.  SSAB  contends  that  the 
Department  erred  in  rejecting  SSAB’s 
entire  cost  database  berause  SSOX  was 
unable  to  reconcile  its  reported  costs, 
based  on  the  kalkyl  system,  to  its 
normal  accoimting  system.  Respondent 
maintains  that  the  Department’s 
planned  verification  of  SSTP  reported 
costs  was  extensive  and  exhaustive. 
Respondent  claims  that  had  the 
Department  wanted  to  complete  the  cost 
verification  of  SSTP,  all  SSTP  resources 
necessary  were  available  to  the 
Department  during  the  cost  verification 
at  SSOX  to  enable  the  Department  to  do 
so.  Respondent  therefore  concludes  that 
if  the  CKepartment  determines  SSAB  did 
fail  verification,  it  should  use  SSTP’s 
costs  as  the  most  appropriate  facts 
available. 

Alternatively,  respondent  argues  that 
the  Department  should  apply  the 
antidumping  margin  from  the  first 
administrative  review  as  alternative 
facts  available.  Respondent  contends 
that  in  that  review,  the  Department 
relied  upon  actual  cost  data,  fully 
verified,  in  determining  SSAB’s  contrdl 
number  specific  costs  of  production. 
Respondent  maintains  that  based  on 
that  data,  the  Department  conducted  its 
sales  below  cost  test  and  calculated  an 
antidumping  margin  using  price-to- 
price  comparisons.  See  Certain  Cut-to- 
Length  Ccurbon  Steel  Plate  from  Sweden, 
61  FR  15772  (April  9, 1996). 

Respondent  argues  that  a  BIA  margin 
rate,  by  definition,  is  not  based  on 
actual  costs  and  cannot  be  viewed  as  a 
reliable  or  more  accurate  indicator  of  an 
antidumping  duty  margin  which  was 
calculate  on  the  basis  of  actual, 
verified  data,  in  a  more  recent  review. 

Petitioners  argue  that  the  Department 
properly  used  a  total  adverse  facts 
available  rate  based  on  SSAB’s  less  than 
fair  value  investigation  margin. 
Petitioners  maintain  that  cost  data  fit>m 
the  first  review  are  not  p>art  of  the 
administrative  record  and  have  not  been 
determined  to  be  related  to  the  connum- 
specific  costs  in  the  present  review. 
Additionally,  petitioners  contend  that 
SSTP’s  report^  costs  are  not 
appropriate  as  alternative  facts  available 
b^use  SSTP’s  cost  data  was  not 
merged  with  SSOX’s  cost  data.  To 
substantiate  this  claim,  petitioners  point 
to  SSAB’s  response  where  SSAB  stated 
that  no  control  number  was  produced  at 
both  SSOX  and  SSTP  and  therefore  the 
reported  cost  for  each  control  number 
was  the  CX)P  and  CV  from  the  plant 
where  the  product  was  produced. 
Furthermore,  petitioners  refer  to  SSAB’s 
response  whi(±  states  that  only  SSOX 
pit^ucts  were  sold  in  the  U.S.  and  that 


there  were  no  U.S.  or  home  market 
comparison  products  sold  at  SSTP. 
Moreover,  petitioners  assert  that 
because  the  Department  was  imable  to 
verify  SSTP’s  cost  data  due  to  problems 
encountered  at  the  SSOX  cost 
verification,  it  would  be  inappropriate 
to  use  the  SSTP  cost  data  as  a  substitute 
for  the  flawed  SSOX  cost  data.  Finally, 
petitioners  argue  that  the  margin  from 
the  first  administrative  review 
inappropriately  rewards  SSAB  for 
failing  to  provide  responsive 
information  and  may  allow  SSAB  to 
control  the  results  by  refusing  to 
provide  responsive  information 
resulting  in  margins  in  excess  of  the 
previous  review  rate. 

Department  Position 

We  disagree  with  respondent.  None  of 
the  alternatives  suggested  by  SSAB 
would  appropriately  serve  as  adverse 
facts  available  in  this  review  because 
none  of  them  is  adverse.  First,  we  note 
that  actual  costs  from  a  previous  review 
period  are  by  definition  not  adverse.  If 
the  Department  were  to  rely  on  such 
data,  a  respondent  would  have  no 
incentive  to  report  its  costs  once  it  was 
satisfied  with  die  verified  costs  fitim  a 
particular  review  period.  Second,  as  to 
the  use  of  SSTP’s  cost  data,  we  have  no 
reason  to  regard  these  costs  as  adverse 
with  respect  to  SSOX’s  cost  experience 
in  producing  the  subject  merchandise. 
Moreover,  it  is  not  clear  that  SSTP’s  cost 
data  has  any  relation  to  SSOX’s  cost 
experience  as  SSTP’s  products  are 
significantly  difierent  in  terms  of 
product  characteristics  fitim  SSOX’s  (as 
respondent  has  repeatedly 
acluiowledged). 

Finally,  we  note  that  the  rate  from  the 
first  administrative  review  is  not 
appropriate  because  it  does  not  capture 
the  decision  to  assign  an  adverse  facts 
available  rate  to  SSAB.  We  agree  with 
petitioners  that  the  maigin  from  the  first 
review  inappropriately  rewards  SSAB 
for  failing  to  provide  responsive 
information  and  may  allow  SSAB  to 
control  the  results  by  refusing  to 
provide  responsive  information 
resulting  in  margins  in  excess  of  the 
previous  review  rate. 

Comment  5— Other  Issues 

Petitioners  argue  that  SSAB’s  sales 
data  could  not  be  verified.  Petitioners 
contend  that  SSAB’s  assignment  of  plate 
specification  codes  is  so  flawed  that 
proper  product  comparisons  are  not 
possible.  Specifically,  petitioners  argue  ' 
that  SSAB  miscoded  its  plate 
specifications  resulting  in  inaccurate 
matches  and  SSAB  has  impeded  the 
Department’s  ability  to  make 
appropriate  comparisons  by  failing  to 
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provide  industry  standards.  Petitioners  ^ 
also  argue  that  niunerous  other 
deficiencies  in  sales  completeness,  date 
of  sale  reporting,  product  characteristics 
and  inaccurate,  incomplete  and 
unreported  sales  information  render 
SSAB’s  sales  responses  imusable. 

Respondent  ai^es  that  its 
specification  codes  provide  a  reliable 
and  reasonable  basis  for  model  matches 
by  the  Department.  Respondent 
maintains  that  the  deficiencies  alleged 
by  petitioners  do  not  render  SSAB’s 
sales  data  vmusable.  SSAB  maintains 
that  it  disclosed  the  primary 
deficiencies  alleged  by  petitioners  to  the 
Department  in  corrections  submitted  to 
the  Department  on  the  opening  day  of 
SSAB  sales  verifications.  Respondent 
argues  that  it  provided  a  complete 
reporting  of  home  market  and  U.S.  sales, 
as  appropriate.  i 

Department  Position 

These  issues  are  moot  since  the 
Department  is  using  an  assigned  facts 
available  margin  in  this  review. 

Comment  6 — Duty  Absorption 

Petitioners  argue  that  the  Department 
should  determine  that  SSAB  has 
absorbed  antidumping  duties  on  behalf 
of  its  U.S.  customers.  Petitioners 
maintain  that  the  Department  has  the 
discretion  to  conduct  such  an  inquiry 
even  if  it  is  not  required  to  do  so. 
Moreover,  petitioners  argue  that  the 
Department  should  exercise  this 
discretion  to  conduct  an  absorption 
inquiry  becaiise  they  argue  ab^rption  is 
obvious  on  the  record  of  this  review  and 
such  an  inquiry  in  this  review  would 
promote  the  efficient  use  of 
Departmental  and  interested  party 
resources.  Petitioners  contend  that 
SSAB  and  its  U.S.  subsidiary,  Swedish 
Steel  Inc.,  have  absorbed  antidumping 
and  countervailing  duties.  Additionally, 
petitioners  argue  ffiat  confining 
absorption  to  the  second  and  fourth 
reviews  will  encourage  respondents  to 
manipulate  the  administrative  review 
process  to  avoid  duty  absorption 
findings. 

Respondent  argues  that  the 
Department  should  reject  petitioners’ 
request  to  inifiate  a  duty  absorption 
investigation  in  this  review.  R^pondent 
argues  that  the  request  for  the  duty 
absorption  investigation  is  untimely. 
Respondent  maintains  that  the 
Department’s  proposed  timetable  for 
conducting  duty  absorption 
investigations  for  transition  reviews 
does  not  provide  for  a  duty  absorption 
investigation  in  this  review.  Moreover, 
respondent  contends  that  the 
Department  has  established  precedent 
in  a  parallel  review  that  it  will  not 


undertake  a  duty  absorption 
investigation.  See  Certain  Cold-Rolied 
and  Corrosion  Resistant  Carbon  Steel 
Flat  Products  From  Korea:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  51882 
(October  4, 1996).  Respondents  also 
maintain  that  initiating  a  duty 
absorption  investigation  in  tffis' 
administrative  review  would  not 
promote  the  efficient  use  of 
Departmental  and  interested  party 
resources.  Respondent  argues  that  it 
would  require  the  Department  to 
consider  additional  documentation, 
review  all  record  information,  and  allow 
both  parties  the  opportunity  to  comment 
on  the  results  of  the  Department’s 
analysis,  in  order  to  determine  whether 
duty  absorption  has  actually  taken 
place. 

Department  Position 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act,  i.e., 
orders  in  efiect  as  of  January  1, 1995, 

§  351.213(j)(2)  of  the  Department’s 
proposed  regulations  provides  that  the 
Department  will  make  a  duty  absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  See  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments,  61  FR  7308,  7366  (February 
27, 1996)  (“Proposed  Regulations’’).  The 
commentary  to  the  proposed  regulations 
explains  that  reviews  initiated  in  1996 
will  be  considered  initiated  in  the 
second  year  and  reviews  initiated  in 
1998  will  be  considered  initiated  in  the 
fourth  year.  Id.  at  7317.  Although  these 
propos^  regulations  are  not  yet  binding 
upon  the  Department,  they  constitute  a 
public  statement  of  how  the  Department 
expects  to  proceed  in  construing  section 
751(a)(4)  of  the  amended  statute.  This 
approach  assures  that  interested  parties 
will  have  the  opportunity  to  request  a 
duty  absorption  determination  on 
entries  for  which  the  second  and  fourth 
years  following  an  order  have  already 
passed,  prior  to  the  time  for  simset 
review  of  the  order  imder  section  751(c). 
Because  the  order  on  cut-to-length 
carbon  steel  plate  from  Sweden  has 
been  in  effect  since  1993,  these  are 
transition  orders.  Therefore,  based  on 
the  policy  stated  above,  the  Department 
will  first  consider  a  request  for  a  duty 
absorption  determination  for  reviews  of 
these  orders  initiated  in  1996.  Because 
this  review  was  initiated  in  1995,  we 
have  not  considered  the  issue  of 
absorption  in  this  review.  However,  if 
requested,  we  will  do  so  in  the  next 
review. 


Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  dvunping  margin  (in 
percent)  for  the  period  August  1, 1994, 
through  July  31, 1995  to  be  as  follows: 


Manufacturer/exportw 

Margin 

(percent) 

SSAB  . 

24.23 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  ffie  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  efiective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  Mothdrawn  frnm  warehouse, 
for  consumption  on  or  after  the 
publication  date  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  ca^  deposit 
rates  for  the  reviewed  company  will  be 
the  rate  stated  above;  (2)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  the  “all 
others’’  rate  made  efiective  by  the  final 
results  of  the  1993-1994  administrative 
review  of  this  order.  (See,  Certain  Cut- 
to-Length  Carbon  Steel  Plate  From 
Sweden:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
15772  (April  9, 1996).)  As  noted  in  these 
final  results,  this  rate  is  the  “all  others’’ 
rate  frt)m  the  relevant  LTFV 
investigation.  (See,  Final  Determination, 
58  FR  37213  Quly  9, 1993).)  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 
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This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ATO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  19  U.S.C.  1675(a)(1)  and  19 
CFR  353.22(c)(5). 

Dated:  April  2, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-9423  Filed  4-14-97;  8:45  am] 
BaJJNQ  CODE  3S10-08-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-68a-815  A  A-680-616] 

Certain  Cold-Rolled  and  Corrosion- 
Resistant  Cartxin  Steel  Flat  Prothicts 
From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Final  results  of  antidumping 
duty  administrative  reviews. 

SUMMARY:  On  October  4, 1996,  the 
Department  of  Commerce  (“the 
Department”)  published  the  preliminary 
results  of  the  administrative  reviews  of 
the  antidumping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea. 
These  reviews  cover  three 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  August  1, 1994,  through  July 
31, 1995.  We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Rast  (Dongbu),  Steve 
Bezirganian  (POS&)),  Alain  Letort 
(Union),  or  John  Kugelman,  AD/CVD 
Enforcement  Group  m — Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone  202/482-5811  (Rast),  202/ 
482-1395  (Bezirganian).  202/482-4243 
(Letort),  or  202/482-0649  (Kugelman), 
fax  202/482-1388. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (“the 
Act”)  by  the  Uruguay  Round 
Agreements  Act  (“URAA”).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

The  Department  published 
antidiunping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea  on 
August  19, 1993  (58  FR  44159).  The 
Department  published  a  notice  of 
“Opportimity  to  Request  an 
Administrative  Review”  of  the 
antidumping  duty  orders  for  the  1994/ 

95  review  p>eriod  on  August  1, 1995  (60 
FR  39150).  On  August  31, 1995, 
respondents  Dongbu  Steel  Co.,  Ltd. 
(“Dongbu”),  Union  Steel  Manufacturing 
Co.,  Ltd.  (“Union”),  and  Pohang  Iron 
and  Steel  Co.,  Ltd.  (“POSCO”), 
requested  that  the  Department  conduct 
administrative  reviews  of  the 
antidumping  duty  orders  on  cold-rolled 
and  corrosion-resistant  carbon  steel  flat 
products  from  Korea.  On  the  same  day, 
the  petitioners  in  the  original  less-than- 
fair-value  (“LTFV”)  investigations 
(Bethlehem  Steel  Corporation,  U.S.  Steel 
Group — a  unit  of  USX  Corporation, 
Inland  Steel  Industries,  Inc.,  Geneva 
Steel,  Gulf  States  Steel  Inc.  of  Alabama, 
Sharon  Steel  Corporation,  and  Lukens 
Steel  Company,  collectively  referred  to 
as  “petitioners”)  filed  a  similar  request. 
We  initiated  these  reviews  on 
September  5, 1995  (60  FR  46817— 
September  8, 1996). 

Under  the  Act,  the  Department  may 
extend  the  deadline  for  completion  of 
an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  365  days.  On 
March  22, 1996,  the  Department 
extended  the  time  limits  for  preliminary 
and  final  results  in  these  reviews.  See 
Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Reviews,  61  FR  14291  (April  1, 1996). 


On  October  4, 1996,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  second 
administrative  reviews  of  the 
antidiunping  duty  orders  on  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea 
(61  FR  51882).  The  Department  bas  now 
completed  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  the  Review 

The  review  of  “certain  cold-rolled 
carbon  steel  flat  products”  covers  cold- 
rolled  (cold-reduced)  carbon  steel  flat- 
rolled  products,  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances,  in  coils 
(whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thicloiess  less  t^n  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmoni2:ed  Tariff  Schedule 
(“HTS”)  under  item  numbers 
7209.15.0000,  7209.16.0030, 
7209.16.0060,  7209.16.0090, 
7209.17.0030,  7209.17.0060, 
7209.17.0090,  7209.18.1530, 
7209.18.1560,  7209.18.2550, 
7209.18.6000,  7209.25.0000, 
7209.26.0000,  7209.27.0000, 
7209.28.0000,  7209.90.0000, 

7210.70.3000,  7210.90.9000, 
7211.23.1500,  7211.23.2000, 

7211.23.3000,  7211.23.4500, 

7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500, 

7211.29.6030,  7211.29.6080, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7215.50.0015,  7215.50.0060, 
7215.50.0090,  7215.90.5000, 

7217.10.1000,  7217.10.2000, 

7217.10.3000,  7217.10.7000, 

7217.90.1000,  7217.90.5030, 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  flat-rolled  products  of 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
aluminum-killed,  cold-rolled  steel  coil 
that  is  open-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
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0.003  to  0.012  inch  in  thickness,  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface. 

The  review  of  “certain  corrosion- 
resistant  carbon  steel  flat  products” 
covers  flat-rolled  carhon  steel  products, 
of  rectangular  shape,  either  clad,  plated, 
or  coated  with  corrosion-resistant 
metals  such  as  zinc,  aluminum,  or 
zinc-,  aluminum-,  nickel-  or  iron-based 
alloys,  whether  or  not  corrugated  or 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  meastues  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTS  under  item  numbers 
7210.30.0030,  7210.30.0060, 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.61.0000, 
7210.69.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 

7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.20.0000, 
7212.30.1030,  7212.30.1090, 
7212.30.3000,  7212.30.5000, 

7212.40.1000,  7212.40.5000, 
7212.50.0000,  7212.60.0000, 

7215.90.1000,  7215.90.3000, 
7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560, 

7217.90.1000,  7217.90.5030, 
7217.90.5060,  7217.90.5090.  Included  in 
this  review  are  corrosion-resistant  flat- 
rolled  products  of  non-rectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  l^n 
“worked  after  rolling”) — for  example, 
products  which  have  been  beveled  or 
roimded  at  the  edges.  Excluded  fi'om 
this  review  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromium  oxides,  both  tin 
and  lead  (“teme  plate”),  or  both 
chromium  and  cl^mium  oxides  (“tin- 
firee  steel”),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 
addition  to  the  metallic  coating.  Also 
excluded  finm  this  review  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness.  Also  excluded  from  this 
review  are  certain  clad  stainless  flat- 
rolled  products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 


rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

These  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  descriptions 
remain  dispositive. 

The  period  of  review  (“FOR”)  is 
August  1, 1994  through  July  31, 1995. 
These  reviews  cover  sales  of  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  by  Dongbu, 
POSCX),  and  Union. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Dongbu,  POSCO,  and  Union  using 
standard  verification  procedures, 
including  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttal  comments  from 
Dongbu,  POSCO,  and  Union,  exporters 
of  the  subject  merchandise 
(“respondents”),  and  from  petitioners. 
Petitioners  requested  a  public  hearing, 
which  was  held  on  December  16, 1996. 

General  Comments 
Petitioners’  Comments 

Comment  1.  Petitioners  allege  that  the 
home  market  for  such  or  similar 
merchandise  in  Korea  is  not  a  viable 
comparison  market,  and  that  the 
Department  should  base  normal  value 
(“I^”)  on  sales  to  third  coimtries. 
Petitioners  cite  section  773(a)(l)(C)(iii) 
of  the  Act,  which  provides  that  the 
Depcirtment  will  use  third-country  sales 
as  the  basis  for  normal  value  if  “the 
particular  market  situation  in  the 
exporting  country  does  not  permit  a 
proper  comparison  with  the  export  price 
or  the  constructed  export  price.”  19 
U.S.C.  1677b(a)(l)(C)(iii).  The  Statement 
of  Administrative  Action  (“SAA”) 
accompan3nng  the  URAA  states  that 
“*  *  *  Commerce  may  determine  that 
home-market  sales  are  inappropriate  as 
a  basis  for  determining  normal  value  if 
the  particular  market  situation  would 
not  permit  a  proper  comparison.  The 
Agreement  [on  Implementation  of 
Article  VI]  does  not  define  ‘particular 
market  situation,’  but  such  a  situation 
might  exist  where  a  single  sale  in  the 
home  market  constitutes  five  percent  of 


sales  to  the  United  States  or  where  there 
is  government  control  over  pricing  to 
such  an  extent  that  home-market  prices 
cannot  be  considered  to  be 
competitively  set.”  H.R.  Doc.  No.  316, 
103id  Cong.,  2nd  Sess.  822  (1994). 
Petitioners  argue  that  steel  prices  in 
Korea  are  controlled  de  facto  by  the 
government  of  Korea  to  such  an  extent 
that  home-market  prices  cannot  be 
considered  to  be  competitively  set, 
making  the  Korean  market  non-vishle. 

Petitioners  provide  several  lines  of 
argument  in  support  of  their  contention 
that  the  Korean  market  is  not  viable.  In 
their  first  line  of  argument,  petitioners 
contend  that  statements  by  numerous 
sources — both  the  interested  parties 
themselves  and  widely  acknowledged 
independent  authorities— demonstrate 
the  Korean  government’s  control  over 
the  price  at  which  both  subject 
mei^andise  and  other  non-steel 
products  are  sold,  lliese  sources  are: 

(1)  Circumstantial  evidence,  in  the 
form  of  data  submitted  by  the 
respondents  themselves,  which 
allegedly  demonstrates  that  prices  for 
subject  merchandise  in  Korea  remained 
flat  and  coincident  from  1991  through 
1995,  even  though  all  formal,  de  Jure 
government  price  controls  had  ended  by 
February  7, 1994. 

(2)  Petitioners  claim  that 
independent,  third  ptarty  sources 
confirm  the  existence  of  government 
control  over  steel  prices  and  that  no 
credible,  independent  source  has  ever 
denied  the  existence  of  price  controk. 
Petitioners  cite  numerous  articles  and 
financial  reports,  published  in  reputable 
financial  dailies  and  by  major  financial 
institutions  in  which  the  existmce  of 
government  control  over  steel  prices  is 
discussed.  In  particular,  petitioners  cite 
the  following  sources  in  support  of  their 
allegations: 

•  “Domestic  steel  prices  in  Korea  do 
not  necessarily  move  directly  with 
international  prices  or  the  domestic 
supply  and  demand  due  to  government 
price  controls.”  Barclays  de  Zoete  Wedd 
(Asia)  Limited,  POSCO:  The  Price  Is 
Right  at  4  (Jan.  29, 1996)  (“flZW 
Report’). 

•  “[Tjhe  government  allowed  4.2 
percent  domestic  price  increases  in 
April  for  the  first  time  since  1991  to 
induce  cold-rolled  steel  makers  to 
supply  more  voliune  to  the  domestic 
market.”  Id.  at  11. 

•  “POSCXD  needs  government 
approval  to  raise  domestic  prices  and 
domestic  prices  rarely  fluctuate  due  to 
the  government’s  anti-inflationary 
pricing  policy.”  Id.  at  17,  in  the  section 
entitl^  “Domestic  Prices  Are  Under 
Government  Control.” 
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•  “Prices,  however,  continued  to  fall 
due  to  the  government’s  tight  pricing 
policy  on  *  *  *  steel  and  cement.” 

Hoare  Govett  Securities,  Ltd.,  Korean 
Steel  Companies—Industry  Report  at  6 
(Nov.  1, 1994)  (“HGS  Report”). 

•  “With  the  Government  as  its  largest 
shareholder,  [POSCO]  has  supported 
many  domestic  steel  companies  with 
stable  prices.”  Young-Kyun  Ryu,  “Steel: 
Imported  Hot-coil  Price  is  Lower  Than 
POSCO’s  Local  Price,”  Investment 
Newsletter  (June  27, 1996). 

•  “About  75  percent  of  POSCO’s 
products  are  sold  in  Korea  where  a 
controlled  market  and  strong  domestic 
demand  have  smoothed  the  traditional 
volatility  of  international  steel  markets.” 
Investext,  POSCO — Company  Report 
(June  12, 1996). 

•  “The  balanced  market  conditions 
have  helped  the  government  establish  a 
stable  pricing  policy  on  steel  tliat 
'protects  POSCX3  against  cyclicd 
downturns  in  the  global  steel  industry.” 
[BZW  Report) 

•  “Domestic  steel  prices  in  Korea  do 
not  necessarily  move  directly  with 
international  prices  or  domestic  supply 
and  demand  due  to  government  price 
controls.”  John  Burton,  “POSCO  moves 
to  pre-empt  challenge  from  Hyundai,” 
Financial  Times,  Mu.  15, 1996. 

•  “Domestic  steel  prices  are  under 
government  control  *  *  *”  John 
Burton,  “Strong  export  prices  boost 
POSCO  119  percent,”  Financial  Times, 
Feb.  8, 1996. 

•  “Last  September,  Metal  Bulletin 

reported  that  ‘[d]omestic  Korean  prices 
of  CR  and  surface-treated  sheet  are 
closely  monitored  by  the  Korean 
government  *  *  ”  Russ  McCulloch. 

“Pocos  proposes  expansion  into  a 
growing  market,”  Metal  Bulletin,  Sep. 
1995,  at  67. 

•  “Thoii^  it  denies  it,  POSCO  is 
widely  believed  to  ‘consult’  with  the 
government  about  its  business  plans  and 
its  pricing.”  “South  Korean  Industry: 
The  war  goes  on.”  The  Economist,  Mar. 
2. 1996,  at  62. 

As  recognized  by  the  Court  of  Appeals 
for  the  Federal  Ciimiit  (“CAFC”)  in 
Matsushita  Elec.  Indus.  Co.  v.  United 
States.  750  F.2d  927, 934  (Fed.  Cir. 
1984),  even  circumstantial  evidence  is 
“always  relevant  and.  indeed,  may  be 
more  reliable  than  self-serving 
declarations”  provided  by  respondents. 
Petitioners  argue  that  these  articles  and 
reports  are  so  numerous,  and  emanate 
from  such  credible  and  neutral  third 
parties,  as  to  give  them  the  weight  of 
authority.  The  authors  of  the  reports  in 
question  depend  upon  their  knowledge 
of  the  Korean  steel  market  and  their 
credibility  for  their  very  livelihoods, 
claim  petitioners. 


(3)  Petitioners  assert  that  Union  has 
previously  admitted  to  the  existence  of 
government  price  controls  during  the 
POR,  and  that  Union’s  subsequent 
retraction  cannot  be  given  any  weight. 

In  the  verification  report  issued  as  part 
of  the  first  administrative  review  of  this 
proceeding,  a  Union  official  was  quoted 
as  volunteering  that  his  company  was 
subject  to  government  price  controls 
and  that  “the  Korean  government  sets 
the  price  levels  for  domestic  sales 
*  *  Although  Union  later 
“clarified”  this  statement  by  explaining 
that  the  Korean  government  simply 
“reviews  and  approves  the  price  lists  for 
domestic  sales,”  petitioners  claim  that 
this  “non-denial  denial”  actually 
substantiates  their  own  claims. 
Petitioners  argue  that  a  year  later,  after 
they  had  filed  their  allegation  that  the 
home  market  is  not  viable  and  the  full 
import  of  such  a  statement  became 
clear.  Union  retracted  its  “non-denial 
denial”  and  attempted  to  explain  away 
its  admission  by  confusion  over  the  date 
on  which  formal  price  controls  had  been 
eliminated.  Petitioners  contend  that  the 
idea  that  a  Union  executive  could  have 
so  little  idea  of  the  company’s  pricing 
practices  as  to  provide  a  totally 
erroneous  explanation  of  the 
govenunent’s  involvement  in  them  is 
ludicrous.  Petitioners  point  out  that  the 
record  contains  several  such  instances 
of  misrepresentation,  omission,  and 
subsequent  recantation  by  Union. 
Petitioners  argue  that  admissions 
against  interest  are  considered  so 
i^erently  trustworthy  and  probative 
that  they  are  an  exception  to  the  hearsay 
rule  under  the  Federal  Rules  of 
Evidence,  and  are  deemed  by  courts  to 
carry  a  drciimstantial  guarantee  of 
reliability  that  a  party’s  neutral  and 
favorable  statements  are  deemed  to  lack. 
See,  e.g.,  Masson  v.  New  Yorker 
Magazine,  Inc.,  501  U.S.  496,  512 
(1991). 

(4)  Petitioners  contend  that  the 
Korean  Iron  and  Steel  Association 
(“KOSA”)  itself  has  acknowledged  the 
existence  of  government  price  controls. 
Petitioners  quote  KOSA’s  1995 
yearbook,  which  states  in  pertinent  part 
that  “the  domestic  price  of  the  cold- 
rolled  steel  has  been  maintained  lower 
than  the  international  price,”  and  that 
the  “price  management  system  can 
cause  a  shortage  of  domestic  supply  if 
the  difference  of  international  and 
domestic  prices  becomes  bigger.” 
Petitioners  add  that  when  two 
independent  professional  translators, 
neither  of  whom  was  apprised  of  the 
nature  of  the  document  or  for  what 
purpose  it  would  be  used,  were  asked  to 
translate  this  passage,  they  both  used 


“price  control”  rather  than  “price 
management  system.”  Petitioners  argue 
that  these  minor  differences  in 
translation  do  not  detract  firom  the 
evidence  that  the  government  controls 
steel  prices  in  Korea. 

(5)  Petitioners  also  submit  that  the 

Erice  reporting  termination  notices  sent 
y  the  Korean  government’s  Economic 
Planning  Board  to  the  respondents 
repeatedly  request  their  cooperation  in 
the  price  stabilization  effort  regardless 
of  the  reporting  requirements. 

According  to  petitioners,  these  notices 
indicate  that  th^^orean  government 
controls  the  price  at  whi^  subject 
merchandise  is  sold.  Petitioners  also 
cite  an  authority  on  the  Korean 
economy,  who  wrote,  in  {>ertinent  part, 
that  “[bjecause  of  the  acceptance  of  the 
government’s  control  over  business, 
Korean  companies  will  nearly  always 
respond  to  government  directions  even 
though  they  may  not  be  legally  binding. 

[  •  •  *  1  Failing  to  comply  with 
administrative  guidance  on  the  groimd 
that  it  is  not  legally  binding  may  result 
in  disadvantageous  treatment  in  future 
transactions  for  which  government 
approval  is  required.”  See  Trenholme  J. 
Griffin,  Korea:  The  Tiger  Economy, 

1988,  appended  to  petitioners’  O^ober 
15, 1996  letter  at  E^bit  10. 

(6)  Petitioners  contend  that  the 
Korean  government  itself  recently 
announced  price  controls  on  flat-rolled 
steel  products  outside  the  scope  of  the 
instant  review.  On  October  9, 1996, 
petitioners  allege,  the  Korean  Ministry 
of  Finance  and  Economy  issued  a  press 
release  in  which  it  stated  that  PO^O 
would  reduce  domestic  prices  of  hot- 
rolled  steel  coil  fit)m  its  mini-mills  at 
the  end  of  that  month.  Petitioners  argue 
that  whether  or  not  POSCO  annoimced 
the  price  cut  itself  in  an  earlier  press 
release  is  irrelevant,  since  that 
annmmcement  was  subsequent  to  the 
Korean  government’s  “September  3rd 
Countermeasures,”  whose  explicit 
policy  goal  was  the  stabilization  of 
prices.  Petitioners  cite  a  letter  (dated 
October  22, 1996)  from  Korea’s  Ministry 
of  Trade,  Industry,  and  Energy  to  the 
United  States  Trade  Representative 
(“USTR”)  as  further  proof  of  their 
allegations. 

Petitioners  find  it  “suspicious”  that 
the  Korean  government  saw  no  need  to 
“clarify”  its  statement  until  after  the 
press  release  was  entered  on  the  record 
of  these  proceedings  and  the  trade- 
related  implications  cf  the  October  9 
announcement  became  apparent. 
POSCO  itself  did  not  protest  the  Korean 
government’s  annoimcement  of  the 
price  reduction  as  its  own  initiative 
until  after  the  press  release  was  entered 
onto  the  record  of  these  proceedings. 
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Petitioners  argue  that  if  the  ofllcial 
government  press  release  announcing 
POSCO’s  price  reductions  was  truly  in 
error,  then  there  is  no  reason  to  accept 
the  veracity  of  statements  contained  in 
a  self-serving,  post  hoc  government 
letter  of  limited  circulation.  Petitioners 
also  stress  that  the  fact  that  the  Korean 
government’s  letter  to  US’TR  bears  the 
same  date  as  POSCO’s  letter  to  the 
Department,  to  which  it  was  appended, 
demonstrates  the  degree  of  cooperation 
between  the  Korean  steel  industry  and 
the  Korean  government,  a  relationship 
which  respondents  insist  does  not  exist. 

(7)  Petitioners  assert  that  Hanbo  Steel, 
whose  products  potentially  are  subject 
to  the  antidumping  duty  orders  on 
subject  merchandise,  has  previously 
admitted  that  price  controls  exist,  and 
that  its  subsequent  retraction  cannot  be 
given  any  weight.  Petitioners  cite  a  May 
27, 1994  Offering  Circular  by  Hanbo 
(four  months  after  the  date  the  Korean 
respondents  claim  all  price  controls 
ended),  in  which  Han^  stated  that 
prices  are  “determined  by  the  Korean 
government’’  and  that  its  competitors 
charge  the  same  prices  for  theeame 
products.  Although  Hanbo  later 
retracted  this  statement,  petitioners 
point  out  that  in  the  Offering  Circular, 
Hanbo  confirmed  that  the  information 
contained  in  that  document  was  true 
and  accurate  in  all  material  respects. 
Said  Offering  Circular,  petitioners  point 
out,  was  subject  to  securities  fraud  laws 
in  the  United  States  and  in  other 
jurisdictions  in  which  Hanbo’s 
securities  were  offered  or  sold.  Given 
the  potential  ramifications  of  an 
admission  by  Hanbo  of  the  existence  of 
price  controls  during  the  Department’s 
verification  in  a  dumping  case,  Hanbo 
had  every  reason  to  conceal  their 
existence  and  to  explain  away  its  prior 
admission  in  the  C^ering  Circular. 
Therefore,  petitioners  argue,  Hanbo’s 
recantation  at  verification  should  be 
ignored.  Furthermore,  petitioners  argue, 
the  Department’s  own  Hanbo 
verification  report  actually  supports  the 
fact  that  the  Korean  government 
controls  domestic  steel  prices.  See  the 
Memorandum  from  Richard  O.  Weible 
to  the  Files  dated  February  21, 1997. 

(8)  Finally,  petitioners  point  to  an 
article  in  Korea’s  leading  English- 
language  daily,  the  Korea  Herald, 
according  to  which  leading  Korean  steel 
makers,  in  a  meeting  with  the  Minister 
of  Trade,  Industry,  and  Energy, 
requested  the  lowering  of  domestic  hot- 
coil  prices.  Petitioners  affirm  this  belies 
statements  by  Korean  government 
officials  denying  government 
intervention  in  steel  pricing.  In  another 
article  reporting  on  the  same  meeting 
and  submitted  by  respondents  Dongbu 


and  Union,  it  was  stated  that  “the 
request  embarrassed  the  Minister 
bemuse  that  issue  was  not  on  the 
agenda  of  the  meeting  *  *  *.’’  To 
petitioners,  such  language  suggests  that 
issue  is  sometimes  included  on  the 
agenda  of  government-industry 
meetings. 

In  their  second  line  of  argument, 
petitioners  claim  that  mechanisms 
remain  by  which  the  Korean 
government  can  control  the  price  at 
which  steel  is  sold  in  the  domestic 
market,  and  which  explain  why 
respondent’s  prices  remained  flat  after 
the  purported  end  of  price  controls. 
Petitioners  allege  that  the  Korean 
government  controls  prices  through  • 
administrative  guidance  and  through 
monitoring  of  the  respondents’  prices 
and  production  costs  under  the 
“Monopoly  Regulation  and  Fair  Trade 
Act’’  (“MRFTA’’). 

Petitioners  allege  that  the  Department 
itself,  in  a  1995  commercial  guide 
issued  by  the  International  Trade 
Administration,  concluded  that 
“government  intervention  is  extensive’’ 
and  that  “the  prices  of  many  products 
are  de  facto  controlled.’’  See  Korea: 
Economic  Trends  and  Outlook  (USDOC, 
International  Trade  Administration, 
August  23, 1995).  Petitioners  also  allege 
that  in  a  May  1994  article,  after  the 
putative  end  of  de  jure  price  controls, 
the  Korean  president’s  senior  economic 
adviser  acknowledged  that  price 
controls  should  be  liberalized  “so  that 
prices  may  be  determined  normally  in 
the  market  and  thus  administrative 
guidance  on  prices  can  be  eliminated 
altogether.”  See  Ed  Paisley,  “The 
Morning  After,”  in  Far  Eastern 
Economic  Review,  May  26, 1994,  at  52. 
The  legal  authority  for  these  price 
controls^  petitioners  allege,  derives  from 
the  Price  Stabilization  and  Fair  Trade 
Act  of  1992.  Petitioners  allege  that  the 
Korean  government  uses  administrative 
means  at  its  disposal  to  pressure 
businesses  into  complying  with  its  price 
guidelines,  in  particular  by  means  of  tax 
audits  or  the  ti^at  thereof.  In  support 
of  this  contention,  petitioners  quote  the 
English-language  daily  The  Korea  Times 
as  saying,  on  Oirtober  12, 1996,  that 
“(tjhe  government  must  stop  its  long 
practice  of  mobilizing  tax  auditors, 
policemen,  ward  officials  and  fire 
fighters  to  bully  businessmen  not  to 
increase  prices.”  Petitioners  affirm  that 
POSCO’s  own  “Economic  Policy 
Direction  for  1995”  (sales  verification 
exhibit  85-^)  is  further  evidence  of  the 
Korean  government’s  role  in  stabilizing 
domestic  prices.  Finally,  petitioners 
note  that  die  Korean  government’s 
status  as  POSCO’s  single  largest 
shareholder  enables  it  to  control 


domestic  steel  prices.  Petitioners 
contend  that  one  of  POSCO’s 
competitors,  Hanbo,  admitted  as  much 
to  a  Department  official  during 
verification:  “POSCO  does  not  raise 
prices  because  of  the  partial  government 
control  of  POSCO.”  See  Hanbo  Viability 
Verification  Report  at  2. 

According  to  petitioners,  respondents 
admit,  and  verification  confirmed,  that 
the  Korean  government  continues  to 
collect  certain  data  from  respondents 
imder  the  MRFTA.  Petitioners  contend 
that  verification  exhibits  demonstrate 
that  the  data  collected  relates  not  only 
to  market  share,  but  also  to  liabilities, 
capital,  and  profit.  In  petitioners’  view, 
this  confirms  the  statements  made  in 
KOSA’s  1994  and  1995  yearbooks  that 
domestic  steel  prices  “do  not  reflect 
market  conditions”  and  “are  not 
flexible.”  See  June  26, 1996  letter  from 
Dewey  Ballantine  to  the  Secretary  of 
Commerce,  Exhibit  3  (at  233). 

Petitioners  contest  respondents’ 
assertions  that  the  Korean  government 
lifted  price  controls  on  February  7, 

1994,  stating  that  the  respondents’  own 
pricing  data  demonstrate  the  opposite. 
Indeed,  petitioners  affirm,  prices  of  the 
subject  merchandise  in  Korea  remained 
flat  and  coincident  frnm  1991  through 

1995,  well  after  the  official  lifting  of 
price  controls.  No  Korean  steel  company 
changed  its  prices  or  charged  a  price 
statistically  different  from  its 
competitors  after  the  formal  Ufting  of 
price  controls. 

Petitioners  argue  that,  once  freed  of 
government  control,  respondents  would 
have  been  expected  to  alter  pricing  on 
the  basis  of  market  forces,  especially  in 
an  environment  of  rapidly  increasing 
demand  and  high  capacity  utilization. 
Because  this  did  not  happen,  petitioners 
surmise  that  de  jure  price  controls  were 
replaced  with  de  facto  price  controls. 
Petitioners  state  that  the  Department  has 
used  the  lack  of  change  in  certain 
practices  as  evidence  of  the 
continuation  of  de  facto  government 
activity,  notwithstanding  the  alleged 
termination  of  de  jure  government 
involvement.  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations  and 
Final  Negative  Determinations  of 
Critical  Circumstances:  Certain  Steel 
Products  from  Korea  (58  FR  37328, 
37342-45— July  9, 1993),  where  the 
Department  rejected  respondents’  claim 
that  the  Korean  government  was  no 
longer  engaged  in  credit  allocation. 

Petitioners  find  respondents’ 
explanations  for  continued  and 
coincident  flat  prices  in  the  home 
market  conflicting  and,  therefore, 
incredible.  On  the  one  hand,  say 
petitioners,  respondents  claim  that  price 
stability  was  due  to  long-term  market 
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strategy  and  a  concern  for  their 
customers’  “well-being,”  but  on  the 
other  hand,  they  claim  that  transaction 
prices  vary  due  to  adjustments  in  sales 
and  payment  terms.  Petitioners  contend 
that  respondents’  explanations  for  their 
domestic  pricing  behavior  are 
“incredible”  for  several  reasons. 

First,  POSCO  has  admitted  that  its 
home-market  prices  did  not  change  in  a 
context  of  fluctuating  economic 
indicators,  such  as  world  prices, 
capacity  utilization,  exchange  rates,  and 
domestic  inflation.  Since  International 
Monetary  Fund  statistics  show  that 
domestic  consumer  prices  in  Korea  rose 
27.2  percent  between  1991  and  1995, 
petitioners  argue  that  Korean  steel 
prices,  imchanging  in  nominal  terms, 
actually  decreased  by  nearly  a  third 
during  that  period,  at  a  time  when 
demand  for  steel  products  in  Korea  was 
extremely  strong. 

Second,  in  response  to  respondents’ 
claim  that  their  pricing  behavior 
normal  and  exp^ed  in  an  oligopolistic 
market  situation,  petitioners  retort  that 
typical  oligopolistic  behavior  conspires 
to  keep  prices  high,  not  low  as  is  the 
case  here.  Moreover,  note  petitioners,  in 
an  open  market  even  oligopolies  must 
respond  to  international  price  pressures. 
Petitioners  contend  that  what  is  at  work 
here  is  an  oligopoly  dominated  by  a 
government-owned  entity  (POSCO)  and 
dedicated  to  imposing  government- 
mandated  price  disciplines  on  much 
smaller  entities  (Dongbu  and  Union). 

Third,  argue  petitioners,  not  only  are 
respondents’  claims  that  they  were  able 
to  compensate  for  the  stability  of  list 
prices  in  the  1991-1995  period  by 
altering  their  “effective”  prices 
unsupported  by  evidence  on  the  record, 
these  claims  actually  provide  further 
evidence  that  respondents  are  not  free  to 
alter  domestic  prices  in  response  to 
mariiet  conditions.  After  initially 
denying  the  existence  of  discounts, 
petitioners  say,  respondents 
subsequently  claimed  that  effective 
prices  were  in  fact  altered  by  their 
discount  policies.  Petitioners  find  these 
claims  irrelevant,  since  what  they  have 
alleged  all  along  is  a  government- 
imposed  ceiling,  not  a  floor,  on 
domestic  steel  prices.  In  addition, 
record  evidence  shows  that  such 
discoimts  as  were  granted  were  minimal 
and  had  no  discernible  effect  on  the 
stability  of  reported  transaction  prices. 

If  recoid  evidence  is  to  be  believed,  say 
petitioners,  many  of  the  respondents’ 
claimed  “discounts”  are  in  fact  credits 
for  returns  of  merchandise,  set  sales 
terms  which  do  not  vary  with  market 
conditions,  or  discounts  for  cash 
payments,  which  are  not  true  discounts 
since  they  are  merely  an 


acknowledgment  that  the  customer,  not 
the  respondent,  is  bearing  the  cost  of 
financing  the  sales  transaction. 

Petitioners  also  dismiss  as  incredible 
respondents’  claims  that  differences  in 
credit  terms  have  also  been  used  to  vary 
effective  prices.  If  respondents’  previous 
claims  that  they  maintain  open  payment 
systems  in  which  customers  are 
invoiced  and  make  pa)nments  on  a 
revolving  rather  than  a  sale-specific 
basis  are  correct,  then  the  terms  of 
payment  of  any  particular  sales 
transaction  are  irrelevant,  because 
respondents  are  unable  to  link  payments 
to  specific  sales.  Petitioners  also 
contend  that  the  questionnaire 
responses  and  verification  exhibits  belie 
the  respondents’  claims  that  differences 
in  credit  terms  were  used  to  alter 
effective  prices  selectively.  In  fact,  the 
record  shows  remarkably  little  variance 
in  credit  terms,  in  particular,  in  the 
number  of  days  for  which  credit  was 
extended.  Petitioners  argue  that 
whatever  differences  in  credit  terms 
existed  were  minor  and  statistically 
insignificant,  as  evidenced  by  the 
limited  variation  in  respondents’ 
domestic  net  prices. 

Finally,  petitioners  characterize 
Dongbu’s  claim  at  verification  that 
differences  in  height  terms  were  also 
used  to  vary  effective  prices  as  “new” 
and  unconvincing.  Although  Dongbu 
claimed  it  chang^  the  height 
absorption  for  a  selected  customer  twice 
in  two  years,  petitioners  ai^ue  that 
Dongbu  did  not  demonstrate  that  it  was 
reacting  to  market  conditions,  or  that 
transaction  prices  to  that  customer  were 
actually  affected. 

According  to  petitioners,  all  of  the 
foregoing  reasons  lead  to  the 
inescapable  conclusion  that  stable  and 
coincident  home-market  prices  are  a 
result  of  Korean  government  control  of 
domestic  steel  prices.  Therefore,  since 
the  Korean  home  market  is  not  viable 
and  collection  of  third-country  sales 
data  is  not  feasible  at  this  late  stage  in 
the  proceedings,  petitioners  urge  the 
Department  to  resort*  to  constructed 
value  (“CV”)  for  purposes  of 
determining  NV.  Petitioners  contend 
that  if  the  Department  bases  NV  on  CV, 
it  must  calculate  CV  in  a  manner 
consistent  with  a  finding  that  the  home 
market  is  not  viable.  Specifically, 
petitioners  say  it  would  be 
inappropriate  for  the  Department  to 
calculate  the  profit  component  of  CV 
based  on  the  actual  profit  realized  on 
sales  in  Korea,  because  those 
transactions  did  not  reflect  true  market 
prices.  Because  Japan  is  the  Korean 
steelmakers’  larged  third-country 
market,  and  because  the  Depcutment 
normally  uses  sales  to  the  largest  third- 


country  mai'kot  to  calculate  NV  when 
the  home  market  is  not  viable,  ideally 
the  Department  should  base  the  profit 
component  of  CV  on  the  respondents’ 
experience  in  that  market.  The  record, 
however,  does  not  contain  complete 
data  on  the  respondents’  sales  to  Japan. 
Petitioners  therefore  urge  the 
Department  to  rely  on  the  facts 
available,  within  the  meaning  of  section 
776(c)  of  the  Act,  in  determining  the 
profit  component  of  CV. 

Petitioners  suggest  that  the  most 
comprehensive  and  product-specific 
facts  available  to  the  Department  at  this 
point  are  official  Korean  trade  statistics 
showing  export  prices  of  subject 
merchandise  to  Japan.  Petitioners 
submit  that  a  CV  profit  figure  could  be 
calculated  based  on  the  difference 
between  export  prices,  as  reported  in 
these  official  statistics,  and  the 
respondents’  costs  of  production 
(“COP”). 

Respondents  retort  that  the  Korean 
home  market  is  in  fact  viable.  To 
support  this  contention,  they  set  forth 
two  affirmative  arguments  and  one 
negative  argument.  The  affirmative 
arguments  are  that  the  government  does 
not  set  home-market  prices  and  that 
home-market  prices  are  based  on  fiee 
market  competition.  The  negative 
argument  is  that  petitioners  have 
provided  no  evidence  that  suggests  that 
there  are  government  price  controls  of 
subject  merchandise. 

To  support  their  affirmative  argument 
that  the  government  does  not  set  home- 
market  prices,  Dongbu  and  Union  first 
argue  that  any  government  controls  on 
prices  of  the  subject  merchandise  ended 
long  before  the  F^R.  They  deny 
petitioners’  allegation  that  they  had 
themselves  acknowledged  that  price 
controls  existed  xmtil  February  1994.  In 
fact,  they  argue,  their  responses  to  the 
Department’s  viability  questionnaire 
and  their  statements  at  the  verifications 
demonstrate  that  the  government  policy 
of  “prior  approval”  of  prices  (j.e.,  price 
controls)  ended  in  1981,  and  that 
applicable  “post-price  change” 
reporting  requirements  for  cold-rolled 
products  were  terminated  in  1990  and 
for  galvanized  products  in  1986.  Such 
requirements,  Dongbu  and  Union  argue, 
never  applied  to  colored  products  or 
any  other  subject  merchandise. 
Fiulhermore,  they  argue  that  even  these 
previously  terminated  reporting 
requirements  did  not  involve  “control” 
or  influence  over  their  private  pricing 
decisions,  but  actually  went  no  further 
than  the  reporting  and  monitoring  of 
price  data.  Similarly,  POSCD  argues  that 
the  only  subject  merchandise  for  which 
it  was  requii^  to  report  prices  were  for 
cold-roll^  sheet  and  hot-dipped 
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galvanized  (“GI”)  coil,  and  that  even  the 
reporting  requirement  for  these  products 
was  terminated  in  1981. 

Second,  POSCO  argues  that  there  is 
“substantial  record  proof’  to 
demonstrate  that  the  government  of 
Korea  does  not  in  fact  control  prices. 
POSCO  cites  in  support  the  September 
18, 1996,  Memorandiun  from  Steve 
Bezirganian  and  Robin  Gray  to  the  Files 
(“Korea  sales  verification  report”).  This 
report  notes  that  the  1995—1996  Korean 
Government  Economic  Plans  make  no 
reference  to  any  purported  plans  by  the 
Korean  government  for  steel  prices.  The 
verification  report  also  discusses 
documentation  finm  the  Korean 
Ministry  of  Finance  reviewing  the 
history  of  price  monitoring.  That 
discussion,  POSCO  argues,  indicates 
that  there  were  no  price  controls  on 
subject  merchandise  in  place  during  the 
POR  POSCO  argues  that  the 
Department’s  extensive  verification  of 
the  issue  must  serve  as  the  core  of  the 
Department’s  analysis  of  the  issue. 

Third,  POSCO  cites  to  the  verification 
reports  of  Korean  customers  and  of 
Hanbo  Steel  as  evidence  that  the  Korean 
government  does  not  control  steel 
prices.  The  Customer  verification  report, 
for  instance,  states,  “regarding 
government  influences  in  the  prices  of 
steel  products,  compcmy  A  stated  it  is 
not  aware  of  any  involvement  by  the 
government  in  prices  set  by  domestic 
suppliers.”  Furthermore,  according  to 
the  verification  report,  representatives 
firom  Hanbo  Steel  reported  that,  “at  one 
time  they  did  report  prices  to  the 
government  for  long  products,  but  the 
prices  were  not  subject  to  government 
approval.” 

Fourth,  POSCO  cites  to 
documentation  written  by  the 
government  of  Korea  and  submitted  to 
the  record  of  this  review  as  evidence 
that  the  government  of  Korea  does  not 
control  prices.  In  submissions  to  USTR 
on  June  23, 1993  and  July  7, 1995,  the 
Korean  government  stated  that  it  had 
repealed  all  laws  and  regulations 
imposing  any  price  reporting  or 
monitoring  requirements  in  the  Korean 
market.  More  recently,  the  Korean 
Minister  of  Trade  and  Industry  filed  an 
official  submission  with  USTR  on 
October  22, 1996  which  states  that  the 
government  of  Korea  “had  no  role  or 
input  in  POSCO’s  pricing  decisions,” 
and  that  the  government  of  Korea  does 
not  control  prices  for  hot-rolled  coil 
from  mini-mills,  or  any  other  type  of 
steel  in  the  Korean  market.  According  to 
POSCO,  these  statements  alone, 
submitted  in  the  context  of  the  Section 
301  consultation  mechanism,  should  be 
the  end  of  the  matter. 


Finally,  POSCO  cites  an  investment 
report  concerning  POSCO  prepared  by 
the  Hannuri  Salomon  Societies  Co., 

Ltd.  According  to  POSCO,  the  Hannuri 
Salomon  report  conclusively  states  that 
“the  Korean  government’s  direct  control 
of  domestic  steel  prices  ended  in  March 
1982.  Thereafter,  the  government  has 
not  participated  in  POSCO’s  pricing 
decisions.” 

To  support  their  affirmative  argument 
that  home^market  prices  are  based  on 
fine  market  competition,  and  are  thus 
not  subject  to  government  control,  all 
respondents  first  explain  that  their 
relatively  stable  home-market  prices, 
which  petitioners  cite  as  a 
demonstration  of  government  control, 
are  actually  a  function  of  their  long-term 
pricing  strategies.  Dongbu  and  Union 
explain  that  their  strategy  is  to  ensure 
long-term  growth  of  their  companies  by 
maintaining  a  loyal  and  healthy 
domestic  customer  base  and  a 
consistently  high  volume  of  domestic 
sales.  Similarly,  POSCO  states  that  its 
strategy  is  to  maintain  a  stable,  steady, 
and  loyal  customer  base  and  high 
capacity  utilization  rates.  Because  of 
these  pricing  strategies,  all  three 
respondents  state  that  they  resist  any 
major  revisions  to  their  price  schedules. 

Furthermore,  all  three  respondents 
argue  that,  despite  the  stabiUty  of  their 
home-market  prices,  there  is  free  market 
competition  in  the  Korean  market,  and 
that  evidence  of  this  competition  is  on 
the  record  of  this  review.  To  support 
this  argument,  respondents  cite  to  their 
discounts,  varying  credit  terms,  and 
adjustments  in  height  terms.  These 
variations  in  sales  terms,  they  argue,  are 
clear  evidence  of  price  competition. 
Therefore,  based  on  the  alleged 
evidence  of  price  competition,  Dongbu 
and  Union  ask,  “If,  in  fact,  prices  in  the 
Korean  market  were  repressed  by  the 
alleged  government  price  controls,  what 
incentive  would  there  be  for  the  Korean 
respondents  to  provide  any  discoimts, 
much  less  I  *  *  *  ],  extended  credit 
terms,  and  freight  discounts?” 

(Emphasis  in  original.)  They  argue  that 
the  existence  of  discounts  and  other 
concessions  is  compelling  and 
dispositive  evidence  that  prices  in  the 
Korean  market  are  competitively  set, 
and  should  be  determinative  of  the 
issue. 

In  addition  to  seeking  to  establish  that 
there  is  evidence  of  price  competition 
on  the  record,  respondents  also  seek  to 
rebut  petitioners’  arguments  purporting 
to  show  the  contrary.  First,  respondents 
argue  that  petitioners  are  mist^en  in 
stating  that  prices  of  the  subject 
merchandise  in  Korea  remained  flat  and 
coincident  firom  1991  through  1995. 
Dongbu  and  Union  state  that  in  fact  they 


raised  their  domestic  prices  in  March 
1995  in  response  to  market  conditions; 
POSCO  states  that  for  the  same  reason 
(and  because  Dongbu  and  Union  had 
raised  their  prices)  it  raised  its  domestic 
prices  in  April  1995.  POSCO  argues 
further  that  the  Department  verified 
through  examination  of  internal  POSCO 
docmnentation  that  POSCO  raised  its 
prices  because  of  changing  market 
conditions.  POSCO  theorizes  that 
petitioners  chose  not  to  discuss  this 
price  increase  because  it  contradicted 
their  theories.  Moreover,  all  respondents 
find  it  significant  that  there  is  no 
evidence  on  the  record  that  the 
government  of  Korea  was  in  any  way 
involved  in  the  price  increase  that 
occurred  in  Mai^  and  April  1995, 
which  was,  they  state,  the  first 
significant  increase  in  list  prices  for  the 
subject  merchandise  in  four  years. 

S^ond,  regarding  petitioners’ 
argument  that  their  pricing  policies  are 
not  consistent  with  oligopolistic 
behavior  because  their  domestic  prices 
are  low,  Dongbu  and  Union  argue  that 
the  petitioners’  argument  ignores  long¬ 
term  trends,  and  that  the  Elepartment 
verified  that  over  the  period  1991-1994 
■  Dongbu  and  Union  in  fact  maintained 
stable  high  domestic  prices  for  subject 
merchandise  relative  to  their  export 
prices.  Regarding  petitioners’  argument 
that  what  is  at  work  here  is  an  oligopoly 
dominated  by  a  government-own^ 
entity  (POSCO)  and  dedicated  to 
imposing  government-mandated  price 
disciplines  on  much  smaller  entities 
(Dongbu  and  Union),  POSCO  argues  that 
government  officials  play  no  role  in 
POSCO’s  pricing  policies.  It  states  that 
no  government  officials  were  on 
POSCO’s  board  of  directors,  the 
government  did  not  appoint  the 
chairman  of  the  board,  and  no 
government  officials  had  access  to 
POSCO’s  pricing  data.  POSCO,  it  argues, 
is  managed  and  operated  independently 
of  the  government.  POSCO  states  too 
that  the  Department’s  verification  report 
noted  no  discrepancies  concerning  any 
of  these  key  issues. 

Third,  regarding  petitioners’  argument 
that  the  existence  of  discounts  is 
irrelevant  because  the  petitioners  are 
alleging  a  government-imposed  ceiling, 
and  not  floor,  POSCO  argues  that  if  the 
government  of  Korea  did  control  a 
ceiling  on  prices  then,  as  profit 
maximizers,  POSCO  and  other  Korean 
respondents  would  bump  right  up 
against  that  price  ceiling  and  would  not 
discount  ofi  of  it  in  order  to  meet 
competition  and  short-term  market 
conditions.  Regarding  petitioners’ 
argument  that  the  effect  of  the  discounts 
was  minimal,  Dongbu  and  Union  argue 
that  competition  does  not  occur  in  the 
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aggregate,  but  in  terms  of  individual 
customers  (for  whom  discoimts  clearly 
do  matter),  and  that  the  discounts 
clearly  contributed  to  the  statistical 
variation  in  the  Korean  maiicet. 

Fourth,  regarding  petitioners’ 
argiiment  that  the  respondents’  credit 
terms  are  irrelevant  h^use  the 
respondents  maintain  an  open  payment 
system  and  are  unable  to  link  pajrments 
to  specific  sales,  Dongbu  and  Union 
argue  that  because  customers  usually 
pay  by  promissory  note,  they  can  easily 
adjust  the  payment  period  by  reducing 
or  increasing  the  number  of  days  for 
which  they  will  accept  the  promissory 
note.  Thus,  they  argue,  while  payment 
occius  on  a  revolving  basis,  the  average 
credit  period  can  be  and  is  altered,  as 
the  Department  verified.  With  respect  to 
the  same  argument.  POSCO  argues  that 
the  fact  that  it  did  not  track  payment 
terms  in  its  accounting  records  on  a 
transaction-specific  b^is  during  the 
POR  does  not  mean  that  POSCO  did  not 
alter  those  same  credit  terms  during  the 
period  1991-1995.  Rather,  it  means  only 
that  POSCO  cannot  track  those  changes 
and  credit  terms  on  specific  sales  after 
the  fact  from  its  computerized  database. 

Fifth,  regarding  ptetitioners’  argument 
that  the  efiect  of  the  varying  credit  terms 
is  statistically  insignificant,  Dongbu  and 
Union  argue  that  petitioners’  argument 
misses  the  point.  They  argue  that  these 
varying  cr^it  terms  are  only  one  of 
several  pieces  of  an  overall  policy  that, 
when  used  together,  have  an 
appreciable  effect  on  the  companies’ 
ability  to  engage  in  significant  price 
competition. 

Sixth,  regarding  petitioners’  argument 
that  varying  frei^t  terms  did  not 
establish  varying  effective  prices, 

Donghu  argues  ^t  petitioners  again 
miss  the  point.  They  argue  that  ^ight 
equalization  exists  solely  because  there 
is  competition  in  the  m^et.  Customer- 
specific  “discounts”  would  not  exist  in 
a  market  where  prices  are  fixed  and 
established  at  repressed  levels  because 
the  suppliers  would  have  no  incentive 
to  incur  any  freight  expense. 

To  support  their  negative  arguments 
that  petitioners  have  provided  no 
evidence  that  suggests  that  there  are 
govenunent  price  controls  of  subject 
merchandise,  respondents  attack 
individually  the  arguments  that 
petitioners  set  forth  that  purportedly 
substantiate  that  there  are  government 
price  controls  of  the  subject 
merchandise. 

First,  respondents  argue  that 
petitioners  are  incorrect  in  stating  that 
on  February  7, 1994  the  government  of 
Korea  decontrolled  prices.  They  argue 
that  what  happened  on  February  7. 1994 
was  that  the  price  reporting 


requirements  for  hot-rolled  coil  (which 
they  allege  is  non-suhject  merchandise) 
were  eliminated.  Donghu  and  Union 
argue  that  the  elimination  of  this 
reporting  requirement  was  a  non-event 
for  producers  of  the  subject 
merchandise,  and  that  this  explains  why 
prices  did  not  change  as  a  result  of  the 
elimination  of  the  reporting 
requirement.  POSCO  argues  that  the  fact 
that  prices  remained  level  after  the 
lifting  of  the  reporting  requirements 
actually  confirms  that  those  reporting 
requirements  had  no  impact  on 
POSCO’s  or  the  other  Korean 
re^ondents’  prices  in  the  first  place. 

^ond,  respondents  attack  the 
reliability  of  petitioners’  many 
“independent  third-party  soxirces.” 
Dongbu  and  Union  argue  that  this 
“evidence”  has  been  superseded  by  the 
Department’s  findings  at  verification. 
These  findings  include,  they  argue,  the 
termination  of  the  price-monitoring 
system.  Similarly,  POSCO  argues  that 
for  the  Department  to  ignore  its  own 
verification  findings  (which,  they  argue, 
demonstrate  that  much  of  the 
information  petitioners  submitted  on 
this  issue  is  incorrect )  and  to  instead 
rely  on  third-party  press  accounts 
would  totally  negate  the  integrity  and 
importance  of  the  Department’s  own 
verification  process.  Furthermore, 
Dongbu  and  Union  argue  that  the 
petitioners  have  focus^  exclusively  on 
those  statements  in  the  “third-party 
sources”  which  supp>ort  their 
interpretation,  and  ignored  statements 
contained  therein  that  would  permit  an 
alternative  interpretation.  As  an 
example,  they  cite  petitioners’  use  of  the 
BZW  Report.  Petitioners  use  this  report 
to  support  their  contention  that  there  is 
government  control  of  pricing  in  Korea. 
However,  Dongbu  and  Union  point  out, 
petitioners  ignore  the  statement  in  the 
report  that  “POSCO  does  not  keep  its 
domestic  prices  and  local  export  prices 
lower  than  international  prices  any 
more  *  *  *  .  Indeed,  domestic  and  local 
export  prices  exceeded  international 
export  prices  in  late  1991  and  had 
remained  at  higher  levels  imtil  mid 
1994.”  Thus,  Dongbu  and  Union  argue, 
the  BZW  Report  does  not  support 
petitioners’  central'contention  that  the 
alleged  price  controls  have  kept 
domestic  prices  low. 

Additionally,  POSCO  argues  that  the 
“third-party  sources”  are  speculative, 
outdat^,  and  largely  irrelevant.  It 
argues  that  the  bulk  of  the  sources 
consist  merely  of  third-hand  references 
to  outdated  materials  concerning  non¬ 
subject  merchandise  or,  more 
commonly,  only  the  Korean  economy 
generally  and  not  the  steel  industry  at 
all.  These  reports,  POSCO  argues,  do  not 


constitute  evidence,  much  less 
“convincing  evidence,”  that  the 
government  of  Korea  controls  prices  for 
subject  merchandise  in  the  Korean 
market. 

Third,  POSCO  argues  that  petitioners’ 
argument  with  respect  to  the  KOSA 
1995  yearbook  is  invalid.  It  argues  that 
the  Department’s  translator  determined 
that  there  was  no  reference  to  price 
controls  in  the  KOSA  report.  The 
Dongbu  verification  report,  POSCO 
argues,  states  that  the  quotes  firom  the 
KOSA  report  upon  which  the 
petitioners  rely  were  mistranslated. 

Foiuth,-  PCSQD  argues  that  the 
Economic  Planning  Board’s  requests  for 
cooperation  in  the  price  stabilization 
effort  are  not  evidence  of  government 
control,  but  merely  hortatory  language 
equivalent  to  the  standard  exhortations 
that  governments  make  in  nearly  all 
coimtries. 

Fifth,  respondents  argue  that  the 
government  of  Korea’s  October  9, 1996 
press  release  does  not  provide  evidence 
of  government  price  controls  on  subject 
merchandise,  '^ey  point  out  that  the 
press  release  concerned  hot-rolled  coil, 
not  subject  merchandise.  POSCO  further 
argues  ^at  the  press  release  concerns 
only  hot-rolled  coil  produced  at  its 
mini-mill,  and  not  hot-rolled  coil 
produced  at  its  integrated  facilities.  In 
light  of  the  fact  that  the  hot-rolled  coil 
produced  at  the  mini-mill  represents  a 
miniscule  amoimt  of  total  hot-rolled  coil 
production,  POSCO  argues,  the 
government  would  surely  have  required 
a  reduction  in  prices  of  hot-rolled  coil 
produced  at  the  integrated  facilities  if  it 
actually  intended  to  control  prices. 
Moreover,  POSCO  argues  that  the  press 
release  did  not  even  say  that  the 
government  had  any  role  in  POSCO’s 
pricing  decision  regarding  the 
merchandise  in  question;  it  simply  said 
that  the  pricing  decision  was  a  positive 
development.  If  the  government 
considered  POSCO’s  decision  to  be  an 
“official  act,”  respondents  argue,  this 
only  reflects  the  fact  that  all 
governments  seek  to  take  credit  for 
positive  events  in  which  they  were  not 
involved.  Finally,  respondents  argue 
that  at  the  POSCO  verification  the 
Department  examined  various  internal 
documents  concerning  POSCO’s  pricing 
decision,  and  that  none  of  those 
documents  indicate  any  government 
involvement  in  the  decision. 

Sixth,  respondents  argue  that 
petitioners’  arguments  regarding 
Hanbo’s  Offering  Circular  are  invalid. 
They  point  out  that  at  the  Hanbo 
verification  Department  officials 
interviewed  and  discussed  the  Offering 
Circular  at  length  with  Hanbo  officials, 
and  that  they  informed  Department 
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officials  that  the  statements  in  the 
Offering  Circular  were  incorrect. 
Fiulhermore,  respondents  argue,  the 
verification  report  does  not  discredit  or 
undercut  the  validity  of  Hanbo’s 
statements  at  the  verification. 
Additionally,  Dongbu  and  Union  argue 
that  the  Offering  Circular  is  irrelevant 
because  Hanbo  was  not  then  and  is  not 
now  a  producer  of  the  subject 
merchandise.  Moreover,  they  argue  that 
much  more  telling  than  the  Offering 
Circular  is  information  in  the  Hanlm 
verification  report  indicating  that 
Hanbo’s  hot  coil  prices  are  based  on 
competitive  market  conditions. 

Seventh,  POSCD  argues  that  no 
weight  should  be  given  to  the  article  in 
the  Korea  Herald  according  to  which 
leading  Korean  steel  makers,  in  a 
meeting  with  the  Minister  of  Trade, 
Industry,  and  Energy  requested  the 
lowering  of  domestic  hot-coil  prices.  It 
argues  that  at  verification  it  presented  to 
Department  verifiers  more  current  and 
more  detailed  documentation  which 
demonstrates  that  newspaper  accounts 
of  that  meeting  relied  on  by  petitioners 
were  misplac^  and  inaccurate. 

Eighth,  POSCO  argues  that 
petitioners’  speculations  as  to  what 
possible  indirect  mechanisms  could  be 
used  by  the  Korean  govenunent  to 
possibly  control  prices  do  not  constitute 
evidence  of  price  control.  In  fact, 

POSCO  argues,  petitioners  themselves 
acknowledge  that  they  have  not 
identified  any  mechanisms  which  are  in 
fact  used  to  control  prices.  Regarding 
petitioners’  use  of  verification  exhibit 
85-E,  POSCO  states  that  petitioners 
have  conveniently  ignored  the  plain 
language  of  the  Department’s 
verification  report,  which  states  that, 

“in  reviewing  the  plans  we  found 
nothing  that  specifically  referred  to 
plans  by  the  Korean  government  for 
steel  prices.’’ 

Finally,  respondents  argue  that  the 
evidentiary  burden  of  proof  placed  upon 
the  petitioners  is  extremely  high.  They 
must  show,  respondents  argue,  by 
“convincing  evidence’’  that  the  home 
market  is  not  viable  because  the 
government  of  Korea  controlled  the 
prices  of  subject  merchandise  in  the 
Korean  market  “to  such  an  extent  that 
home-market  prices  caimot  be 
considered  to  be  competitively  set.’’ 
SAA  at  152.  Respondents  argue  that, 
taken  together,  the  “evidence” 
petitioners  have  produced  does  not 
come  close  to  meeting  that  burden. 
Dongbu  and  Union  argue  that  even  if 
there  were  a  “price  ceiling”  in  the  home 
market,  the  existence  of  that  ceiling 
does  not  nearly  meet  the  standard  in  the 
SAA  for  government  control  of  prices  to 
the  extent  that  prices  cannot  be 


considered  to  be  competitively  set. 
Because  petitioners  have  failed  to  meet 
their  burden,  respondents  argue,  their 
contention  should  be  rejected. 

DOC  Position.  We  disagree  with 
petitioners’  contention  that  the 
particular  market  situation  in  the 
exporting  coimtry,  Korea,  does  not 
permit  a  proper  comparison  with  EP 
and  CEP.  AlUiough  petitioners  have 
provided  evidence  indicative  of  a  not 
insubstantial  level  of  government 
interest,  and  even  involvement,  in  the 
day-to-day  operations  of  the  Korean 
steel  industry,  including  domestic  price 
levels,  the  record  neverffieless  does  not 
show  that  the  Korean  government 
controls  domestic  steel  prices  to  such  an 
extent  that  home-market  prices  cannot 
be  considered  to  be  competitively  set. 

Although  petitioners  ^ve  alleged  that 
controls  existed  over  domestic  steel 
prices  in  Korea  imtil  February  7, 1994, 
information  collected  at  verification 
shows  that  the  Korean  government’s 
policy  of  “prior  approval”  over 
domestic  steel  prices  ended  in  1981. 

See,  e.g..  Union  sales  verification 
exhibits  88  and  89.  These  exhibits  also 
show  that,  after  1981,  Union’s  price¬ 
reporting  requirements  were  terminated 
for  galvaniz^  (i.e,  corrosion-resistant) 
products  in  1986  and  for  cold-rolled 
products  in  1990.  POSCO’s  general 
reporting  requirements  for  cold-rolled 
piquets  were  eliminated  in  1981,  and 
Dongbu’s  reporting  requirements  for 
these  products  were  eliminated  in  April 
1993.  Because  home-market  steel  prices 
were  flat  both  before  and  after  the 
reporting  requirements  were  terminated, 
we  cannot  conclude  that  those 
requirements  had  any  impact  on 
domestic  prices.  FurUiermore, 
statements  made  in  the  supplemental 
verification  reports  on  the  issue  of 
home-market  viability  by  Hanbo  and 
two  other  POSCO  customers  support  the 
conclusion  that  government  price 
controls  do  not  exist.  Additionally,  the 
Hannuri  Salomon  report  provided  by 
POSCO  at  verification  and  cited  by 
p»etitioners  as  providing  evidence  of 
Korean  government  control  over 
domestic  steel  prices  states  that  the 
Korean  government’s  direct  control  of 
domestic  steel  prices  ended  in  March 
1982,  and  that  since  that  date  the 
government  has  not  participated  in 
POSCO’s  pricing  decisions.  See  POSCO 
home-market  sales  verification  exhibit 
85Eat21. 

The  record  also  contains  a  number  of 
official  Korean  government  documents 
which  deny  the  existence  of  government 
control  over  domestic  steel  prices 
during  the  POR.  The  sales  verification 
report  for  POSCO  notes  that  the  1995- 
1996  Korean  Government  Economic 


Plans  make  no  reference  to  any  plans  by 
the  Korean  government  with  respect  to 
steel  prices.  Dociunentation  firom  the 
Korean  Ministry  of  Finance  indicated 
that  there  were  no  price  controls  on  the 
subject  merchandise  during  the  POR. 

See  POSCO  sales  verification  report  at 
21.  The  Korean  government,  in  formal 
submissions  made  to  USTR  on  )ime  23, 

1995,  and  to  the  Section  301  committee 
on  July  7, 1995,  stated  that  all  laws  and 
regulations  requiring  any  price  reporting 
or  monitoring  of  domestic  steel  prices 
had  been  repealed  in  stages  between 
1981  and  F^ruary  1994,  i.e.,  before  the 
POR.  More  recently,  on  Octo^r  22, 

1996,  the  Korean  Ministry  of  Trade  and 
Industry  officially  notified  the  USTR 
that  the  Korean  government  had  no  role 
or  input  in  POST’s  pricing  decisions, 
and  that  the  Korean  government  does 
not  control  the  prices  of  any  type  of 
steel  in  the  Korean  market. 

With  regard  to  the  press  articles, 
academic  treatises,  and  reports  from 
financial  institutions  submitted  by 
petitioners,  we  believe  that  most  of  that 
documentation,  while  periiaps  accurate 
at  the  time  it  was  written,  has  become 
somewhat  outdated.  Further,  petitioners 
omitted  to  cite  passage  in  the  BZW 
Report  stating  that  “roSCO  does  not 
keep  its  domestic  prices  and  local 
export  prices  lower  than  international 
prices  any  more  *  *  *.  Indeed, 
domestic  and  local  export  prices 
exceeded  international  export  prices  in 
late  1991  and  had  remain^  at  higher 
levels  until  mid  1994.” 

With  respect  to  the  issue  of  whether 
the  KOSA  report  confirms  the  existence 
of  government  “price  controls.”  as 
alleged  by  petitioners,  our  translator 
confirmed  that  this  report  mentioned  no 
such  controls.  We  stand  by  the  bona 
fides  and  professional  qualifications  of 
its  translators,  who  are  hired  through 
the  auspices,  and  with  the 
recommendation,  of  the  United  Stares 
Embassy  in  Korea.  See  Dongbu  sales 
verification  report  at  52. 

While  petitioners  have  cited  an  article 
in  the  Korea  Herald  according  to  which 
leading  Korean  steelmakers  “requested 
government  intervention  in  price 
adjustments,”  more  current  and  detailed 
documentation  submitted  at  verification 
casts  doubt  on  the  verisimilitude  of  this 
account.  In  particular,  the  industry 
periodical  Metal  Bulletin,  published  in 
the  United  Kingdom,  noted  on  May  30. 
1996  that  the  Korean  Minister  of  Trade, 
Industry,  and  Energy  “maintained  that 
the  Korean  government  has  no  say  in 
the  pricing  policies  of  private 
companies  *  *  *.  The  Government  has 
no  right  to  decide  prices.” 

With  respect  to  petitioners’  allegation 
that  the  press  release  of  October  9. 1996 
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assertions,  petitioners  assert  that,  since 
POCXDS  holds  no  equity  ownership  in 
DSM  and  DSM  has  do  direct  equity 
holding  in  AKO,  POCOS  cannot  be 
deemed  to  hold  any  equity  ownership  in 
AKO  or  BUS. 

Petitioners  cite  Union,  which  asserted 
on  the  record  that  under  Korean  law, 
POS<X)’s  50  percent  interest  in  POCOS 
puts  it  in  control  of  the  latter.  POCOS 
is  included  in  POSCO’s  consolidated 
financial  statements,  not  DSM’s. 

POSCO,  not  DSM,  appoints  the 
president  of  POCOS.  Petitioners  claim 
that  POSCO  never  challenged  Union’s 
assertion.  Besides,  petitioners  point  out, 
POSCO  and  POCOS  are  collapsed  for 
purposes  of  these  proceedings,  since  the 
Department  determined  that  the 
relationship  between  the  two  companies 
is  so  intimate  as  to  present  the  strong 
possibility  of  price  and/or  production 
manipulation.  While  petitioners  state 
their  firm  belief  that  DSM  also 
“controls”  POCOS  as  that  term  is 
defined  in  the  statute,  they  also  affirm 
that,  if  the  Department  retains  its 
imreasonably  narrow  interpretation  of 
that  term,  it  should  conclude  that  it  is 
impossible  for  two  entities  (POSCO  and 
DSM)  simultaneously  and  separately  to 
exercise  actual  “control,”  i.e., 
dominance,  over  POCOS.  The 
Department  should  also  rule  that 
POCOS  neither  exercises  actual 
“control”  (i.e.,  dmninance)  over  AKO 
nor  is  affiliated  with  it, petitioners  urge. 

If  the  Department  so  nnds,  petitioners 
contend,  it  must  base  POCOS’  U.S.  price 
on  the  price  at  which  it  sells  the  subject 
merchandise  to  AKO.  This  is  because 
POCOS’  U.S.  sales  are  made  up  of 
several  “back-to-back”  transactions: 
POCOS  sells  the  merchandise  to  AKO, 
who  resells  it  to  BUS,  who  in  turn  sells 
the  merchandise  to  the  U.S.  customer. 
According  to  petitioners,  where  a 
manufacturer  makes  export  sales 
through  an  imafiiliated  trading 
company,  the  Department’s  practice  is 
to  determine  which  transactions  are 
U.S.  sales  for  reporting  purposes  on  the 
basis  of  whether  the  manufacturer 
knows  the  ultimate  destination  of  the 
merchandise.  If  the  manufacturer  does 
not  know  the  ultimate  destination  of  the 
merchandise,  the  Department 
determines  U.S.  price  on  the  basis  of  the 
imaffiliated  trading  company’s  sale  to 
the  United  States.  If  the  manufacturer 
does  know  the  destination,  then  the 
manufacturer’s  sale  to  the  imaffiliated 
trading  company  becomes  the  basis  for 
the  U.S.  price. 

Petitioners  assert  that  record  evidence 
shows  POCOS  is  aware  of  the  ultimate 
destination  of  the  merchandise,  since 
POCOS’  order  entry  sheet  shows  the 
name  and  address  of  the  U.S.  customer 


at  the  time  of  the  sale  finm  POCOS  to 
AKO.  Consequently,  petitioners  say,  if 
the  Department  rules  that  POCOS  is 
unaffiliated  with  AKO,  it  must 
determine  U.S.  price  on  the  basis  of 
POCOS’  selling  price  to  AKO. 

With  regard  to  the  issue  of  whether  or 
not  Dongbu  and  Union  are  affiliated 
with  POSCO  because  of  their  supply 
relationships,  petitioners  contend  that 
the  critical  point  is  whether  the 
supplier-buyer  relationship  is  such  that 
the  supplier  is  in  a  position  to  exercise 
restraint  or  direction  over  the  other. 
Petitioners  claim  that,  in  its  preliminary 
review  results,  the  Department  used  a 
definition  of  “control”  that  is  closer  to 
the  common  meaning  of  that  term  (i.e., 
actual  dominance)  than  to  the  statutory 
definition  of  the  term.  In  essence, 
petitioners  affirm,  the  Department  has 
adopted  the  interpretation,  advocated  by 
Dongbu  and  Union  and  contrary  to  the 
statute,  that  one  party  must  control  the 
commercial  operations  of  the  other. 

According  to  petitioners,  the 
following  factors  place  POSCO  in  a 
position  to  exercise  restraint  or 
direction  over  Dongbu  and  Union  and 
make  them  “reliant”  upon  POSCO:  (1) 
The  sheer  wei^t  of  POSCO — in 
comparison  with  other  sources  of 
supply — as  a  supplier  to  E)onghu  and 
Union;  (2)  the  percentage  of  Dongbu’s 
and  Union’s  cost  of  manufacturing 
(“COM”)  for  which  POSCO-sourced 
HRC  accounts;  and  (3)  the  absence,  due 
to  comparatively  higher  prices  of 
imported  HRC,  of  realistic  alternate 
soinces  of  supply  for  Dongbu  and 
Union.  Clearly,  say  petitioners,  if 
POSCO  were  imilaterally  to  cvutail  its 
shipments  to  Dongbu  and  Union,  or 
increase  its  prices,  it  would  disrupt 
their  production  schedules  and 
commercial  relationships  and  create 
hardship  for  Dongbu  and  Union.  Indeed, 
petitioners  claim,  imder  generally 
accepted  accounting  principles 
(“GAAP”)  in  the  United  States,  financial 
statement  disclosure  of  a  company’s 
concentration  with  a  particular  supplier 
is  required  because  it  is  assumed  to 
create  the  risk  of  “severe  impact  *  *  * 
fit>m  changes  in  the  availability  to  the 
entity  of  a  resource.”  See  American 
Institute  of  Certified  Public  Accountants 
(“AICPA”),  Statement  of  Position  94-6, 
"Disclosure  of  Certain  Significant  Risks 
and  Uncertainties”  (December  30, 1994) 
(“AICPA  94-6”)  at  8.  Petitioners  dismiss 
Union’s  contention  that  its  purchases 
from  POSCO  would  not  meet  the 
disclosure  requirements  of  AICPA  94-6 
because  it  pundiases  a  standard  grade  of 
raw  material  that  is  readily  available 
from  a  niunber  of  different  suppliers, 
meaning  that  its  purchases  fall  into  the 
category  describe  in  AICPA ’s 


“Illustrative  Disclosure  B”  (“ID-B”). 
Petitioners  retort  that  Union’s  reference 
to  ID-B  is  completely  inapposite, 
because  it  discusses  a  commodity 
product  (wheat),  which  is  entirely 
fungible  between  various  sources  of 
supply,  while  HRC,  Union’s  feedstock, 
has  different  specifications,  grades, 
metallurgical  and  chemical  contents, 
and  properties;  vendors  of  HRC  must  be 
located  and  qualified.  Indeed, 
petitioners  assert,  respondents 
vigorously  argued  before  the  U.S. 
International  Trade  Commission  (“ITC”) 
that  steel  products  were  not  fungible  or 
substitutable. 

According  to  petitioners,  the 
verification  exhibits  directly  confirm  the 
extent  of  POSCO’s  involvement  with 
Dongbu  and  Union.  The  Department, 
they  claim,  is  highly  unlikely  to 
encoimter  circiunstances  more 
demonstrative  of  “control”  via  a  supply 
relationship  than  the  present  situation. 

Petitioners  characterize  respondents’ 
claim  that  POSCO  is  a  strong  competitor 
with  Dongbu  and  Union  in  the  same 
downstream  market  for  the  subject 
merchandise  as  “blatant  exaggeration.” 
Record  evidence,  according  to 
petitioners,  suggests  otherwise:  one  of 
the  Department’s  two  supplemental 
verification  reports  on  home-market 
viability  indicates  that  Dongbu  and 
Union  compete  with  POSCO  for  certain 
product  applications  only,  since  in 
Korea  only  POSCO  manufactures  the 
full  spectrum  of  cold-rolled  and 
corrosion-resistant  carbon  steel  flat 
products. 

Petitioners  contradict  respondents’ 
contention  that  they  have  “complete 
and  imfettered  access”  to  alternative 
sources  of  supply.  According  to 
petitioners,  Dongbu  and  Union 
statements  on  the  record  that  they 
continued  to  buy  HRC  from  POSCO 
even  when  cheaper  alternative  sources 
of  supply  were  available  “because  of  the 
reliability  of  supply,  the  convenience 
and  familiarity,  and  other  similar 
factors”  further  demonstrates  their 
reliance  on  POSCO. 

Petitioners  assert  further  that  the 
relative  proportion  of  Dongbu’s  and 
Union’s  HRC  purchases  from  POSCO 
and  from  sources  other  than  POSCO  is 
more  proof  of  their  “reliance”  upon 
POSCO. 

Petitioners  also  argue  that  Dongbu’s 
and  Union’s  contentions  that  there  is  no 
evidence  of  long-term  supply  contracts, 
joint  ventiues,  or  other  agreements 
between  them  and  POSCO,  and  that 
they  have  no  direct  or  indirect 
involvement  with  POSCO’s  production, 
sales  or  distribution  activities  beyond 
the  purchase  of  HRC,  are  irrelevant  and 
immaterial,  since  neither  the  statute  nor 
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the  SAA  requires  the  existence  of  the 
same  in  order  to  establish  affiliation  on 
the  basis  of  a  supply  relationship. 
Moreover,  at  least  with  respect  to 
Union,  not  only  does  there  exist  a  joint 
venture  (POCOS)  between  POSCO  and 
Union’s  controlling  company  (DSM), 
but  Union  and  PO&)S— J*OSCO’s 
subsidiary — share  common  sales 
channels. 

None  of  the  above  “facts”  cited  by  the 
respondents,  according  to  petitioners, 
alters  the  fact  that  POSCXD  was  Dongbu’s 
and  Union’s  dominant  supplier  of  HRC 
during  the  POR  and  that  imported  HRC 
was  demonstrably  dearer  than  the 
POSCO  product  during  most  of  the  POR. 

Petitioners  argue  that  the  case  cited  by 
Dongbu  and  Union  in  support  of  their 
contention  that  the  Department  rejected 
a  claim  for  affiliation  on  the  basis  of  a 
close  supply  relationship — Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Melamine 
Institutional  Dinnerware  Products  from 
Indonesia  (61  FR  43333,  43335 — ^August 
22, 1996)  (“Melamine")— is  inapposite. 

In  addition  to  the  fact  that  the 
Department’s  position  in  that  case  is 
only  preliminary,  the  supply 
relationship  at  issue  in  Melamine  is 
easily  distinguishable  from,  and  not 
even  remotely  akin  to,  the  facts  at  issue 
in  the  instant  case.  In  Melamine,  the 
Indonesian  producer  channeled  100 
percent  of  its  U.S.  sales  through  a  single, 
unrelated  U.S.  importer.  The  U.S. 
importer  was  just  as  free  to  purchase 
from  other  producers  as  the  Indonesicm 
producer  was  to  find  another  U.S. 
importer.  In  the  instant  case,  petitioners 
say,  clearly  Dongbu  and  Union  had  no 
realistic  alternate  sources  of  supply  due 
to  the  higher  prices  of  imported  HRC 
and  the  absence  of  other  soinces  within 
Korea. 

Responding  to  Dongbu’s  and  Union’s 
assertions  that,  throu^  the  end  of  1994, 
imported  HRC  was  cheaper,  rather  than 
dearer,  if  only  their  highest-volume 
grade  of  HRC  (i.e.,  SAE  1008)  is  taken 
into  consideration,  petitioners  claim 
that  the  aggregate  figures  in  Dongbu’s 
cost  verification  exhibit  20  and  Union’s 
cost  verification  exhibit  24  are  more 
reliable  because  they  are  more 
comprehensive.  Respondents’ 
comparison  of  domestic  and  imported 
prices  for  grade  SAE-1008  HRC  is 
misleading  and  inaccurate,  petitioners 
argue,  because  (1)  it  focuses  on  only  one 
piquet  out  of  many;  (2)  it  compares 
home-maricet  base  prices  to  import 
prices,  ignoring  the  actual  costs 
associate  with  coil  purchases;  (3)  it 
compares  delivered  domestic  prices  to 
import  purchases  made  on  a  f.o.b.  basis, 
significantly  understating  the  import 


price  (by  the  amount  of  ocean  freight, 
brokerage  and  handling  fees,  import 
duties,  etc.);  and  (4)  it  is  rmclear 
whether  the  quarterly  prices  cited  by 
respondents  are  wei^t-averaged,  as 
they  ought  to  be. 

Petitioners  dismiss  respondents’ 
argrunent  that  historical  trends  show 
that,  on  average,  during  the  1991-1995 
period,  import  prices  for  HRC  were 
lower  than  POSCO’s,  and  that 
disregarding  historical  trends  would 
allow  temporary  market  fluctuations  to 
be  a  dispositive  factor  in  any  affiliation 
decision  by  the  Department,  contrary  to 
the  Department’s  proposed  regulations. 
See  Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment,  61  FR 
'7308,  7310  (February  27, 1996) 
(“Proposed  Regulations”).  Not  only  is 
historical  data  distortive  because  it  is 
based  on  a  comparison  of  base  rather 
actual  prices,  petitioners  contend,  but 
the  fact  that  import  prices  for  HRC  were 
lower  in  periods  preceding  the  POR 
only  demonstrates  that  Dongbu  and 
Union  did  not  turn  to  alternate 
suppliers  when  imports  were  cheaper. 
Petitioners  contend  that  Dongbu’s  and 
Union’s  inability  and/or  reluctance  to 
turn  to  alternative  sources  of  supply 
when  POSCO’s  HRC  prices  were  higher 
than  imported  material  signifies  that  the 
dependence  and  reliance  of  those 
companies  on  POSCO  as  a  supplier  is 
not  driven  by  “temporary  market  power, 
created  by  variations  in  supply  and 
demand  conditions  *  *  *”  Ibid,  at 
7310.  That  Dongbu  and  Union  did  not 
turn  to  alternative  sources  means, 
according  to  petitioners,  that  their 
dependence  on  POSCO  as  a  supplier  is 
substantial  and  long-term,  and  that  the 
supply  relationship  between  POSCO  on 
the  one  hand  and  Dongbu  and  Union  on 
the  other  is  significant  and  not  easily 
replaced.”  Ibid,  at  7310. 

In  addition  to  their  affiliation  as  a 
result  of  their  close  supply  relationship, 
petitioners  claim  that  Union  and 
POSCO  are  affiliated  as  a  result  of  other 
corporate  and  sales  relationships. 
Petitioners  argue  that  the  Department’s 
preliminary  finding  that  they  failed  to 
present  “any  evidence  of  stock 
ownership  or  control”  between  POSCO 
and  Union  or  POSCO  and  DSM,  Union’s 
controlling  company,  is  incorrect.  The 
correct  standard,  according  to 
petitioners,  is  not  whether  or  not  actual 
control  or  dominance  exists,  but  rather 
whether  one  party  is  in  a  position  to 
exercise  restraint  or  direction  over 
another  party  in  order  to  “control”  that 
party. 

It  is  petitioners’  contention  that 
POSCO  is  in  just  that  position  vis-a-vis 
Union  in  view  of  the  fact  that: 


•  POSCO  holds  a  50  percent  equity 
interest  in  POCOS; 

•  DSM  owns  a  49.99  percent  equity 
interest  in  POCOS; 

•  The  remaining  0.01  percent  of 
POCOS”  equity  is  held  by  the  son-in- 
law  of  Mr.  Sang  Tae  Chang,  chairman  of 
the  DSM  group; 

•  The  Department  has  determined 
DSM  to  have,  through  the  Chang  family, 
a  controlling  interest  in  Union; 

•  The  Department  has  determined  the 
relationship  between  Union  and  DSM  to 
be  so  intimate  that  it  collapsed  Union 
with  Dongkuk  Industries,  Ltd.  (“DKI”), 
another  subsidiary  of  the  Chang  family 
and  DSM. 

According  to  petitioners,  the  statute 
defines  affiliated  parties  as  “[t]wo  or 
more  persons  directly  or  indirectly 
controlling  •  *  *  any  person”  and 
“[a]ny  person  who  controls  any  other 
person  and  such  other  person.” 
Therefore,  say  petitioners,  POSCO  and 
DSM  clearly  constitute  affiliated  parties 
inasmuch  as  they  jointly  “control” 
POCOS  as  a  result  of  their  joint  venture. 
Petitioners  contend  further  that,  because 
DSM  and  Union  are  essentially  one 
entity  since  Union  and  DKI  were 
collapsed  by  virtue  of  their  relationship 
with  DSM,  POSCO,  through  its  joint 
venture  with  DSM,  is  clearly  in  a 
position  to  exercise  restraint  or 
direction  over  Union’s  activities. 

Petitioners  also  argue  that,  because 
DSM  and  its  president’s  son-in-law 
jointly  hold  50  percent  interest  in 
POCOS  (i.e.,  as  much  as  POSCO),  DSM 
is  clearly  in  a  position  to  exercise 
restraint  or  direction  over  POCOS.  Since 
Union  and  POCOS  are  “(tjwo  or  more 
persons  directly  or  indirectly  *  *  * 
controlled  by  *  *  *  any  person”  (in  this 
case,  DSM),  POCOS  ana  Union  are 
affiliated  parties  under  the  terms  of  the 
statute.  If  POCOS  is  affiliated  with 
Union,  petitioners  contend,  the  realities 
of  the  marketplace  dictate  that  POSCO 
must  also  be  affiliated  with  Union. 
Furthermore,  they  say,  because  POSCO 
has  acknowledged  that  POSCO,  POCOS, 
and  Pohang  Steel  Industries  Co.,  Ltd. 
(“PSI”)  are  a  “single  operating  entity” 
and  have  been  collaps^  by  the 
Department,  any  company  affiliated 
with  POCOS  (e.g..  Union)  must  also  be 
considered  to  be  affiliated  with  POSCO. 
Petitioners  contend  that  the 
implications  of  collapsing  POSCO  and 
POCOS  on  the  issue  of  POSCO’s 
affiliation  with  Union  in  no  way  alters 
the  fact  that  POSCO  and  POCOS  are 
affiliated  parties;  therefore,  the  statutory 
tests  that  follow  therefrnm,  such  as  the 
“major-input”  rule,  continue  to  apply. 
Petitioners  also  contend  that  collapsing 
only  bears  on  the  level  of  affiliation  and 
the  imusual  intimacy  of  the  relationship 
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between  the  parties.  Petitioners  allege 
that  by  ignoring  the  vinique  nature  of  the 
relationship  between  POSCO  and 
POCOS  and  rigidly  fixating  on  the 
corporate  forms  of  the  companies,  the 
Department  has  ignored  commercial 
reality. 

Union,  according  to  petitioners,  has 
not  provided  any  compelling  evidence 
or  argument  to  rebut  the  information  on 
the  record  demonstrating  affiliation 
between  Union  and  POSCO  through 
POCOS  and  DSM,  and  merely  “pointed 
out”  at  verification  that  POCOS  is  not 
affiliated  with  Union.  The  fact  that 
POSCO  is  in  a  position  to  exercise 
“control”  over  POCOS,  petitioners  say, 
does  not  necessarily  entail  that  DSM, 
with  a  50  percent  (firect  and  indirect 
interest  in  POCOS  (through  the  son-in- 
law  of  DSM’s  president),  is  not  also  in 
a  position  to  do  so.  Petitioners  are  not 
advocating  that  Union  is  in  a  position  to 
control  POCOS;  rather,  they  are 
asserting  that  Union  and  POCOS  are 
affiliated  because  they  are  in  the 
common  control  of  DSM.  Petitioners 
agree  that  the  mere  affiUation  of  a  party 
with  another  does  not  necessarily  entail 
that  party’s  affiliation  with  all  parties 
affiliated  with  its  affiliate.  In  this  case, 
however,  petitioners  point  out  that 
POSCO  is  not  merely  affiliated  with 
POCOS — its  relationship  with  POCOS  is 
so  intimate  that  it  is  collapsed  with 
POCOS  and  both  companies  are  treated 
as  a  single  entity  by  the  Department. 

In  addition  to  the  corporate 
relationships  between  roSCO  and 
Union,  petitioners  allege  that  POSCO 
controls  Union  through  shared  U.S. 
sales  channels.  Petitioners  point  out 
that: 

•  BUS  is  the  importer  of  record  for 
Union  in  the  United  States,  and  AKO 
purchases  subject  merchandise  from 
Union  in  Korea;  and 

•  All  of  POCOS’s  (an  entity  collapsed 
with  POSCO)  U.S.  sales  are  made 
through  AKO  and  BUS. 

Petitioners  allege  that  AKO  and  BUS 
provide  a  conduit  for  sharing  pricing 
and  other  sensitive  information,  which 
could  be  used  to  manipulate 
transactions  and  allocate  U.S.  sales  for 
the  purpose  of  reducing  dumping 
margins.  Petitioners  aver  that  the  fact 
that  it  is  POCOS  and  not  POSCO  that 
shares  sales  channels  with  Union  does 
not  imdermine  POSCO’s  ability  to 
exercise  restraint  or  direction  over 
Union,  because  POSCO  has  control  over 
POCOS  and  they  are  collapsed. 
Petitioners  contend  that  both  POSCO 
and  DSM  have  an  incentive  to  minimize 
POCOS’  dumping  liability  since 
POCOS’  financial  statements  are  fully 
consolidated  with  POSCO’s  and  DSM  is 
BUS’S  major  shareholder.  On  this  basis 


of  shared  sales  channels  alone, 
petitioners  argue,  the  Department 
should  conclude  that  POSCO  and  Union 
are  affiliated.  ' 

In  its  preliminary  results,  the 
Department,  according  to  petitioners, 
concluded  that  Union  and  POSCO  are 
unaffiliated  by  considering  separately 
each  of  the  groimds  presented  by 
petitioners.  While  petitioners  believe 
that  each  basis  for  affiliation  they  have 
argued  demonstrates  that  POSCO  and 
Union  are  affiliated,  neither  the  statute 
nor  the  SAA,  they  claim,  require  that 
the  Department  consider  eadi  aspect  of 
the  relationship  between  Union  and 
POSCO  independently.  When  all  of  the 
indicia — the  supply  relationship 
between  POSCO  and  Union,  the  joint 
venture  relationship  (i.e.,  POCOS) 
between  POSCO  and  DSM,  the 
corporate  relationships  between  Union 
and  POSCO  through  POCOS  and  DSM, 
the  shared  U.S.  sales  channels — are 
considered  jointly,  petitioners  believe 
the  Department  must  find  that  POSCO 
is  in  a  position  to  exercise  restraint  or 
direction  over  Union  and  therefore 
“controls”  Union  within  the  meaning  of 
the  statute. 

If  the  Department  determines,  as 
petitioners  say  it  ought  to,  that  POSCO  " 
is  affiliated  with  Dongbu  and  Union,  in 
accordance  with  the  principle,  set  forth 
in  section  773(f)(2)  of  the  Act,  that 
transactions  between  affiliated  parties 
must  “fairly  reflect  the  amount  usually 
reflected  in  sales  *  *  *  in  the  market”, 
and  that  the  price  between  unaffiliated 
parties  is  the  normal  benchmark  for 
market  value,  the  Department  must 
compare  the  value  of  HRC  purchased  by 
Dongbu  and  Union  from  POSCO  with 
the  value  of  HRC  purchased  from 
unaffiliated  suppliers.  See  19  U.S.C. 
1677b(f)(2).  Such  a  comparison,  in 
petitioners’  view,  clearly  indicates  that 
Dongbu  and  Union  do  not  purchase 
HRC  frnm  POSCO  at  prices  that  can  be 
deemed  “arm’s-length.”  Verification 
exhibits  on  the  record  show,  according 
to  petitioners,  that  HRC  purchased  by 
Dongbu  and  Union  from  unaffiliated 
parties  are  substantially  dearer  than  that 
purchased  from  POSCO.  Because  the 
statute  requires  that  input  prices  must 
reflect  fair  market  value,  it  is 
petitioners’  view  that  the  Department,  in 
calculating  Dongbu ’s  and  Union’s  COM. 
must  adjust  upward  the  value  of  the 
HRC  Dongbu  and  Union  purchased  frt>m 
POSCO  to  reflect  the  value  of  HRC 
pinchased  frnm  unaffiliated  suppliers. 

Respondents  deny  that  either  Dongbu 
or  Union  are  affiliated  with  POSCO. 
POSCO  argues  that  petitioners’ 
arguments  merely  repeat  arguments 
contained  in  their  earlier  submissions. 
Therefore,  it  argues,  the  Department’s 


September  6, 1996  memorandum  to  the 
file  in  which  it  addressed  the  issue  and 
determined  that  neither  Dongbu  nor 
Union  were  related  to  POSCO,  must 
stand.  Dongbu  and  Union  argue  that  the 
conclusion  contained  in  the  September 
6, 1996  memorandum  was  not,  as 
petitioners  allege,  arbitrary  or 
unreasonable,  but  was  instead  the  only 
conclusion  supported  by  evidence  and 
the  law. 

In  addition  to  citing  the  Department’s 
prior  determination  on  the  issue, 
respondents  set  forth  their  own 
arguments  which,  they  believe, 
demonstrate  that  the  arguments 
petitioners  set  forth  in  their  case  brief 
do  not  support  the  conclusion  that 
Dongbu  and  Union  are  affiliated  with 
POSCO. 

First,  POSCO  argues  as  a  preliminary 
matter  that  the  petitioners  are  in  error  in 
charging  that  the  Department  applied 
the  wrong  standard  in  the  analysis 
reflected  in  the  September  6, 1996 
memorandum.  It  argues  that  the 
standard  the  petitioners  want  the 
Department  to  apply  is  at  odds  with  the 
plain  wording  of  the  SAA.  The 
petitioners,  FOSCO  argues,  want  the 
Department  to  read  the  standard  in  the 
SAA  to  find  only  that  two  com{>anies 
might  be  “in  a  position”  to  become 
reliant  upon  the  other  through  a  buyer 
or  suppUer  relationship.  POSCO  argues 
that  the  SAA  requires  the  Department  to 
examine  first  if,  through  a  buyer  or 
supplier  relationship,  “the  supplier  or 
buyer  becomes  reliant  upon  the  other” 
(emphasis  added).  Thus.  POSCO  argues, 
only  if  the  Department  makes  the  initial 
finding  that  Dongbu  and  Union  are 
reliant  upon  POSCO  could  the 
Department  conclude  that  the  parties 
could  be  in  a  position  to  exercise 
restraint  or  direction  over  the  other. 
However,  POSCO  argues,  the  record 
evidence  here,  as  demonstrated  by  the 
Department’s  September  6, 1996 
memorandum,  does  not  demonstrate 
reliance. 

Second,  respondents  argue  that  both 
Dongbu  and  Union  purchase  their  hot- 
roll^  products  from  numerous  sources, 
thus  demonstrating  that  they  are  not 
reliant  upon  POSra.  Dongbu  and  Union 
state  that  they  have  “complete  and 
unfettered”  access  to  numerous 
alternative  supplies  of  hot-rolled  coil. 
Further,  POS^  argues  that  the 
preamble  to  the  Proposed  Regulation’s 
definition  of  “affiliated  parties” 
confirms  that  the  Departoent  must  find 
significant  and  actual  indicia  of  control. 
The  preamble  states  that  “(bjusiness  and 
economic  reality  suggest  that  these 
relationships  must  be  significant  and 
not  easily  replaced.”  See  Proposed 
Regulations  at  7310.  Dongbu’s  and 
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Union’s  piirchases  firom  POSCO,  POSCO 
es,  do  not  meet  this  standard, 
oreover,  POSCO  argues  that 
petitioners’  argument  that  Dongbu  and 
Union  must  have  access  to  essentially 
identically-priced  imports  in  order  not 
to  be  reliant  on  POSCO  is  incorrect.  It 
argues  that  the  Department’s  analysis 
here  must  focus  on  whether  POSra  as 
a  supplier  can  “control”  Dongbu’s  and 
Union’s  activities.  The  fact  that  Dongbu 
and  Union  can  and  do  purchase 
significant  quantities  of  imported  hot- 
rolled  coil,  POSCO  argues,  should  end 
the  analysis.  Comparable  pricing, 

POSCO  argues,  is  irrelevant. 

Furthermore,  Dongbu  and  Union 
argue  that  the  record  does  not  support 
petitioners’  claim  that  impmrts  represent 
a  prohibitively  more  expensive 
alternative  to  hot-rolled  coil  purchased 
from  POSCO.  They  point  out  that  the 
figures  in  Dongbu’s  cost  verification 
eidiibit  20  and  Union’s  cost  verification 
exhibit  24  (upon  which  petitioners  rely 
to  establish  their  argiiment)  are 
aggregate  purchase  volumes  and  values, 
and  therefore  do  not  account  for  product 
mix,  differences  in  specifications, 
grades,  extras,  and  other  similar  factors. 
Furthermore,  Dongbu  and  Union  argue 
that  exhibit  96  of  Dongbu’s  home- 
market  sales  verification  report  and 
exhibit  99  of  Union’s  sales  verification 
report  show  that  import  prices  were 
lower  than  POSCO’s  prices  for  hot- 
rolled  steel  in  15  out  of  23  quarters  fr’om 
1991  through  the  third  quarter  of  1996. 
Moreover,  Dongbu  and  Union  argue, 
price  is  only  one  criterion  in  maldng 
purchasing  decisions.  Other  criteria 
include  quality  of  the  steel,  long¬ 
standing  relationships,  lead-times,  and 
technical  support.  If  comparative 
purchase  factors  frequently  have  favored 
POSCO,  the  fact  remains  that  there  are 
Uterally  dozens  of  alternative  sources 
for  the  same  material  located  outside  of 
Korea. 

Third,  respondents  argue  that 
petitioners  are  in  error  in  their 
allegations  regarding  the  prices  at  which 
POSCO  sells  to  Dongbu  and  Union. 
Dongbu  and  Union  argue  that  there  is  no 
evidence  on  the  record  that  POSCO 
charges  Dongbu  and  Union  any  more  or 
less  for  its  hot-rolled  coil  than  it  charges 
other  domestic  customers.  POSCO 
argues  that  petitioners  are  incorrect  in 
stating  that  it  sold  to  Dongbu  and  Union 
at  less  than  the  cost  of  production.  It 
argues  that  the  figures  upon  which 
petitioners  relied  in  mal^g  this 
allegation  are  not  indicative  of  the  costs 
for  the  specific  types  of  coil  sold  to 
Dongbu  and  Union.  When  the  actual 
costs  are  used.  POSCO  argues,  it 
becomes  clear  that  its  sales  to  Dongbu 
and  Union  were  above  cost.  POSCO  also 


notes  that  petitioners’  calculation 
included  general  and  administrative 
expenses  (“G&A”)  as  revised  by  the 
Department,  whidi  POSCO  believes  to 
be  an  error. 

Fourth,  POSCO  and  Union  argue  that 
the  Department’s  precedent  confirms 
that  the  parties  are  not  affiUated.  As 
support  for  this  argument,  POSCO  cites 
Melamine,  in  whi^  the  Department 
concluded  that  no  buyer-supplier 
relationship  existed  so  as  to  constitute 
affiliation  even  though  the  supplier 
made  100  percent  of  its  U.S.  sales 
through  a  sole  U.S.  importer.  The 
Department,  POSCO  states,  considered 
the  following  factors:  (1)  There  was  no 
corporate  relationship  between  the  two 
companies;  (2)  the  buyer  was  free  to 
purchase,  and  did  purchase,  fr'om  other 
suppliers;  and  (3)  ffie  supplier  was  free 
to  sell  to  other  buyers.  POSCO  argues 
that  these  three  factors  are  all  satisfied 
here.  It  also  argues  that  the  petitioners’ 
attempt  to  distinguish  this  case  (based 
on  whether  subject  merchandise  or  an 
input  was  being  bought)  is  irrelevant  to 
the  reliance  issue  facing  the 
Department,  and  has  no  basis  in  either 
the  SAA  or  the  D^artment’s  precedent. 

Furthermore,  POSCO  and  Union 
argue  that  Melamine  demonstrates  that 
it  is  not  enough  to  merely  point  out,  as 
petitioners  have,  that  a  supplier 
relationship  exists.  For  the  parties  to  be 
considered  affiliated,  they  argue,  the 
evidence  must  show  that  the 
relationship  is  of  a  kind  that  can 
realistically  be  characterized  as 
involving  “control”  of  one  party  over 
the  commercial  operations  of  another. 

With  respect  to  the  issue  of  whether 
Union  and  POSCO  are  affiliated  through 
indirect  stock  ownership,  respondents 
argue  that  petitioners’  demonstration 
that  Union  is  related  to  POSCO  based  on 
“indirect  corporate  relationships”  is 
fallacious.  POSCO  bases  this  argument 
on  two  factors.  First,  there  is  no  stock 
ownership  between  POSCO  and  DSM, 
or  between  POSCO  and  Union.  They 
point  out  that  the  Department’s 
September  6, 1996  memorandum  made 
mention  of  this  very  fact.  Second, 
POSCO  and  Union,  as  well  as  POSCO 
and  DSM,  are  completely  independent 
entities.  POSCO  operates  independently 
from  both  DSM  and  Union.  There  is 
thus,  POSCO  argues,  no  “control”  of 
any  kind  between  POSCO  and  DSM,  or 
between  POSCO  and  Union. 

Furthermore,  Union  argues  that  the 
petitioners,  in  referencing  the  affiliated 
persons  definition,  have  incorrectly 
claimed  that  there  is  a  specific  statutory 
basis  for  finding  POSCO  and  Union  to 
be  affiUated.  Section  771(33)(E)  of  the 
Act  states  that  an  affiUated  person  is 
“lalny  person  directly  or  indirectly 


owning,  controlling,  or  holding  with 
power  to  vote  5  percent  or  more  of  the 
outstanding  voting  stock  or  shares  of 
any  organization  and  such 
organization.”  It  is  uncontradicted. 

Union  argues,  that  neither  POSCO  nor 
Union,  directly  or  indirectly,  own  or 
control  five  percent  or  more  of  any  of 
the  other  party’s  securities.  Thus,  they 
argue,  the  petitioners’  claim  imder  this 
provision  fails.  The  second  provision 
that  the  petitioners’  have  referenced, 
subsection  (F),  reads  that  an  affiUated 
party  is  “(t]wo  or  more  persons  directly 
or  indirectly  controlling,  controlled  by, 
or  under  common  control  with,  any 
person.”  According  to  Union,  Union 
and  POSCO  do  not  directly  or  indirectly 
control,  are  not  controlled  by,  and  are 
not  under  common  control  with  any 
party.  The  third  provision  that  the 
petitioners  have  referenced,  subsection 
(G),  states  that  an  affiUated  party  is 
“[ajny  person  who  controls  any  other 
person  and  such  other  person.”  Union 
argues  that  nothing  in  the  record 
indicates  that  either  Union  or  POSCO  is 
in  a  position  to  control,  either  legally  or 
operationally,  the  other  party.  In  fact,  it 
shows  the  opposite.  It  shows,  for 
instance,  that  POSCO  and  Union 
strongly  compete  in  the  sale  of  subject 
merchandise  in  both  the  home  and  U.S. 
markets. 

Finally,  POSCO  argues  that  the 
E)epartment  should  reject  petitioners’ 
argiunent  that  if  the  Department  adopts 
a  narrow  reading  of  the  statute’s 
affiliation  provision  it  should  also 
determine  that  POCOS  is  not  affiUated 
with  AKO  and  BUS.  It  argues  that  under 
the  statute  POCOS  and  AKO/BUS  are 
clearly  affiUated  through  indirect  stock 
ownership  with  DSM.  It  first  explains 
that  POCOS  is  jointly  owned  by  POSCO 
and  DSM,  with  POSCO  holding  a  50 
percent  ownership  interest  and  DSM 
owning  49.99  percent  Under  section 
771(33)(F)  of  the  Act,  affiUated  parties 
include  “[tlwo  or  more  persons  directly 
or  indirectly  controlled  by  *  *  *  any 
person.”  Under  this  definition  POCOS 
and  AKO/BUS  are  clearly  affiUated, 
POSCO  argues.  Neither  the 
Department’s  precedent  nor  the  plain 
language  of  the  statute  requires  that 
DSM  own  more  than  50  piercent  of 
POCOS  or  be  the  only  party  in  a 
position  to  control  POCOS  for  the 
statutory  definition  of  affiUated  parties 
to  apply.  Rather,  POSCO  argues,  the 
statute  requires  only  that  DSM  exercise 
“control”  over  POCOS.  The  fact  that 
DSM  can  “control”  POCOS,  POSCO 
argues,  is  supported  by  the  fact  that  a 
separate  statutory  definition  of 
affiliation  (in  section  771(33)(E)  of  the 
Act)  provides  that  two  parties  are 
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affiliated  where  one  party  holds  a  five 
percent  interest  in  the  other.  It  argues 
that  the  fact  that  in  a  parallel  provision 
of  the  statute  a  mere  5  percent 
ownership  interest  can  constitute 
control  confirms  that  an  ownership 
interest  of  50  percent  can  constitute 
“control”  over  two  parties  under 
subsection  (G).  Furthermore,  POSCO 
points  out  that  the  Department,  in 
current  coimtervailing  duty  cases  under 
the  new  law,  explicitly  states  in  its 
questionnaire  that  if  party  A  holds  at 
least  a  twenty  percent  interest  in  parties 
B  and  C,  then  parties  B  and  C  are 
deemed  affiliated. 

Moreover,  POSCO  argues  that  apart 
ficm  the  plain  language  of  the  statute 
and  consistent  Department  practice, 
petitioners  themselves  have 
acknowledged  that  the  fact  that  POCOS 
is  collapsed  with  POSCO  for  dumping 
margin  calculations  purposes  does  not 
mean  that  DSM  also  cannot  exercise 
sufficient  control  over  POCOS  such  that 
POCOS  and  AKO  can  be  deemed 
affiliated  parties.  To  support  this 
argument,  POSCO  points  to  petitioners’ 
joint  case  brief  as  an  example,  where 
petitioners  state  explicitly  (at  78)  that 
“petitioners  firmly  believe  *  *  *  that 
DSM  also  “controls”  POCOS  as  that 
term  is  defined  in  the  statute.”  POSCO 
also  points  to  petitioners’  statement  in 
its  joint  case  brief  (at  104)  where 
petitioners  state  that  both  DSM  and 
POSCO  can  “control”  POCOS  for  the 
purposes  of  the  statute. 

Finally,  POSCO  argues  that  in 
addition  to  the  fact  t^t  AKO/BUS  are 
affiliated  through  DSM,  they  are  also 
affiliated  through  POCOS’s  operational 
control  over  AKO’s  selling  activities. 
POSCO  explains  that  AKO  has  no 
independent  authority  to  negotiate  or 
set  sales  prices  for  POCOS  merchandise. 
Rather  POCOS  sets  all  of  AKO’s  selling 
prices  and  terms  of  sale.  AKO  only  acts 
as  a  communications  link,  and  all  sales 
and  negotiation  authority  lie  with 
POCOS.  Under  these  circumstances, 
POSCO  argues.  POCOS  is  clearly 
exercising  operational  control  over 
AKO’s  sales  activities,  and  the  parties 
are  therefore  affiliated. 

DOC  Position.  We  disagree  with 
petitioners’  contentions  that  Dongbu 
and  Union  are  affiliated  with  POSCO 
based  on  their  supply  relationship,  and 
that  Union  is  affiliat^  with  POSC^ 
throu^  indirect  stock  ownership. 

With  respect  to  the  issue  of  affiliation 
through  a  supply  relationship  in  which 
one  party  becomes  reliant  on  the  other, 
we  agree  with  respondents  that 
petitioners  have  applied  a  wrong 
standard.  The  standard  is  not,  as 
petitioners  claim,  whether  one  company 
might  be  in  a  position  to  become  reliant 


upon  another  by  means  of  their 
supplier-buyer  relationship:  rather,  the 
Department  must  find  that  a  situation 
exists  where  the  buyer  has,  in  fact, 
become  reliant  on  the  seller,  or  vice 
versa.  Only  if  we  make  such  a  finding 
can  we  address  the  issue  of  whether  one 
of  the  parties  is  in  a  position  to  exercise 
restraint  or  direction  over  the  other. 

When  the  preamble  to  our  Proposed 
Regulations,  in  its  definition  of 
“affiliated  parties,”  states  that  “business 
and  economic  reality  suggest  that  these 
relationships  must  ^  significant  and 
not  easily  replaced,”  it  suggests  that  we 
must  find  significant  indicia  of  control. 
See  Propos^  Regulations  at  7310.  For 
the  following  reasons,  we  believe  that 
the  record  evidence  does  not  support 
the  existence  of  a  supply  relationship 
between  POSCO  on  the  one  hand,  and 
Dongbu  and  Union  on  the  other,  in 
whi^  Dongbu  and  Union  have  become 
reliant  upon  POSCO. 

The  record  shows  that  Dongbu  and 
Union  have  alternate  sources  of  supply 
for  HRC,  that  they  can  and  do  purch^ 
significant  quantities  of  HRC  ^m 
abroad.  Petitioners  have  identifed  no 
law,  regulation,  or  directive,  whether 
formal  or  informal,  mandating  Dongbu 
and  Union  to  purchase  HRC  i^m 
POSCO,  or  to  limit  their  purchases  from 
non-POSCO  sources.  Nor  is  it  true,  as 
petitioners  have  alleged,  that  imports 
are  consistently  more  expensive  for 
Dongbu  and  Union  than  POSCO 
material.  Record  evidence  shows  that 
import  prices  were  lower  than  POSCO’s 
in  15  out  of  23  quarters  firom  1991 
through  the  third  quarter  of  1996.  The 
record  indicates  that  POSCO  has  a 
comparative  advantage  over  imported 
steel  for  reasons  of  proximity,  cost, 
reliability  of  supply,  and  differences  in 
specifications,  grade,  and  quality,  which 
can  explain  POSCO’s  position  as 
principal  supplier  to  Dongbu  and 
Union.  That  position,  therefore,  does 
not  signify  that  Dongbu  and  Union  have 
a  relationship  which  is  so  significant 
that  it  could  not  be  replaced. 

Petitioners  have  alleged  that  POSCO 
sells  HRC  to  Dongbu  and  Union  at 
prices  below  its  cost  of  production. 
Petitioners  calculated  POSCO’s  HRC 
production  cost  frx)m  POSCO’s 
submitted  cost  data  for  cold-rolled 
finished  products.  But  these  estimated 
costs  are  averages  of  all  possible  types, 
grade$,  and  dimensions  of  hot-roll^ 
coil,  and  are  not  comparable  to  the  costs 
of  the  specific  products  sold  to  Dongbu 
and  Union  for  further  manufacturing 
into  cold-rolled  and  corrosion-resistant 
products.  When  the  actual  costs  of  the 
HRC  sold  to  Dongbu  and  Union  are 
used,  POSCO’s  sales  to  Dongbu  and 
Union  are  above  cost  of  production. 


For  the  above  reasons,  the  Department 
determines  that  there  is  no  supply 
relationship  between  POSCO  on  the  one 
hand,  and  Dongbu  and  Union  on  the 
other,  to  the  extent  that  Dongbu  and 
Union  have  become  reliant  upon 
POSCO. 

We  also  disagree  with  petitioners’ 
argmnent  that  TOSCO  and  Union  are 
affiliated  by  virtue  of  their  respective 
affiliations  with  DSM,  Union’s  parent 
company.  In  support  of  their  argument, 
petitioners  cite  sections  771(33)(E) 
through  (G)  of  the  Act.  which,  inter  alia, 
define  an  affiliated  person  as  “[ajny 
person  directly  or  indirectly  owning, 
controlling,  or  holding  with  power  to 
vote,  5  percent  or  more  of  the 
outstanding  voting  stock  or  shares  of 
any  organization  and  such 
organization,”  “(t]wo  or  more  persons 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  any  person,”  and  “[ajny  person 
who  controls  any  other  person  and  such 
other  person.” 

Witn  respect  to  subsection  (E),  there 
is  no  record  evidence  indicating  that 
TOSCO  and  Union  directly  or  indirectly 
own  or  otherwise  control  five  percent  or 
more  of  each  other’s  equity.  While  DSM 
and  Union  are  affiliated  tlmugh  stock 
ownership,  DSM  and  POSCO  are  not.  As 
we  stated  in  an  internal  memo  shortly 
before  the  preliminary  review  results, 
“we  lack[edj  any  evidence  of  stock 
ownership  or  control  between  POSCO 
and  Union  or  TOSCO  and  DSM,  Union’s 
controlling  company.”  See 
memorandum  from  Richard  O.  Weible 
to  Joseph  A.  Spetrini  (September  6, 
1996).  No  new  evidence  nas  come  to 
light  that  would  lead  us  to  alter  this 
statement. 

With  respect  to  subsection  (F),  Union 
and  TOSCO  do  not  directly  or  indirectly 
control,  are  not  controlled  by,  and  are 
not  imder  common  control  with,  any 
party.  Even  though  DSM  controls  Union 
through  its  58.9  percent  equity  interest, 
and  DSM  and  TOSCO  are  affiliated  with 
one  another  due  to  their  common 
control  of  their  joint  venture,  POCOS,  it 
does  not  follow  that  TOSCO  controls 
either  DSM  or  Union.  As  section  771(33) 
of  the  Act  specifies,  a  finding  of  control 
hinges  on  whether  a  person  “is  legally 
or  operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other 
person.”  While  TOSCO  and  DSM  are 
clearly  able  to  restrain  or  direct  POCOS, 
and  therefore  control  it  for  purposes  of 
the  Act,  this  does  not  mean  that  TOSCO 
and  DSM  control  one  another. 
Subsection  (F)’s  affiliation  standard  is 
met  where  two  parties  control  a  third, 
as  here.  But  such  a  finding  of  affiliation 
does  not  mean  that  the  two  affiliated 
parties  control  one  another.  The  alleged 
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link  between  POSCX)  and  Union  is  even 
more  tenuous.  Because  POSCXD  does  not 
control  DSM.  Union’s  parent  company, 
DSM  is  not  a  vehicle  tl^ugh  which 
POSCO  can  indirectly  control  Union, 
DSM’s  subsidiary.  In  other  words, 

POSCO  affiliation  with  DSM  and  DSM 
control  of  Union  do  not  add  up  to 
POSCO  control  of  Union.  The  affiliation 
standard  set  forth  in  subsection  (F)  is 
thus  not  satisfied. 

With  respect  to  subsection  (G), 
nothing  in  the  record  indicates  that 
either  Union  or  POSCO  is  in  a  position 
to  control,  eithOT  legally  or 
operationally,  the  other  party.  The 
Department  verified  that  (1)  POSCO  and 
Union  compete  in  both  Korea  and  the 
United  States  for  the  sale  of  the  subject 
merchandise;  and  (2)  POSCO  on  the  one 
hand  and  DSMAJnion  on  the  other  are 
separate  operational  entities  with  no 
overlapping  stock  ownership.  The  fact 
that  POSCO  supplies  Union  with  HRC 
does  not  alter  this  conclusion.  As 
discussed  above,  this  supplier 
relationship  does  not  rise  to  the  level  of 
reliance  on  POSCO. 

Using  the  same  statutory  provisions, 
we  continue  to  find  that  PCXXIS  is 
affiliated  with  AKO  and  BUS  through 
indirect  stock  ownership,  since  PO^S 
is  49.99  percent-owned  by  DSM,  and 
DSM  is  affiliated  with  AKO  and  BUS  by 
virtue  of  its  indirect  stock  ownership  in 
those  companies. 

For  the  reasons  stated  above,  the 
Department  determines  that  POSCO  and 
Union  are  not  affiliated  imder  the 
provisions  of  section  771(33)(E)-(G)  of 
the  Act. 

Comment  3.  Petitioners  contest  the 
Department’s  preliminary  determination 
not  to  undertake  a  duty  absorption 
inquiry  despite  their  entreaties  to  do  so. 
By  not  considering  requests  for  an 
absorption  inquiry  until  the  1996 
administrative  reviews,  petitioners 
argue,  the  Department  has  adopted  an 
overly  restrictive  interpretation  of  its 
authority  to  conduct  such  inquiries. 
Petitioners  submit  that,  although  the 
statute  requires  the  Department  to 
conduct  an  inquiry,  if  requested,  during 
reviews  initiated  in  the  second  and 
fourth  years  following  publication  of  an 
order,  it  does  not  preclude  the 
Department  fiom  conducting  inquiries 
in  reviews  initiated  during  the  first, 
third,  or  fifth  year  following  publication 
of  an  order. 

Petitioners  advance  four  main  reasons 
why  the  Department  should  use  its 
discretion  to  conduct  a  duty  absorption 
inqi^: 

•  There  is  no  valid  reason  not  to 
examine  the  issue  of  duty  absorption 
when  the  record  clearly  indicates  that 
respondents  and  their  affiliated 


importers  have  absorbed  antidumping 
duties  during  the  POR. 

•  Confining  absorption  inquiries  to 
the  second  and  fourth  reviews  will 
encourage  respondents  to  manipulate 
the  administrative  review  process  with 
a  view  to  avoid  duty  absorption 
findings.  As  an  example,  petitioners 
have  requested  duty  absorption 
inquiries  in  the  1995-1996 
administrative  reviews  on  cold-rolled 
carbon  steel  flat  products  fiom  Korea 
(with  respect  to  Union)  and  on  cut-to- 
length  cmbon  steel  plate  fiom  Germany 
(with  respect  to  A.G.  der  Dillinger 
Huttenwerke — Dillinger).  Dillinger  and 
Union,  however,  claim  not  to  have  had 
any  imports  of  these  products  during 
the  POR.  By  not  conaucting  duty 
absorption  inquiries  with  respect  to  . 
these  companies,  petitioners  allege,  the 
Department  will  permit  Dillinger  and 
Union  to  elude  penalties  despite  clear 
evidence  on  the  record  that  Imth 
companies  absorb  duties. 

•  By  limiting  itself  to  conducting 
duty  absorption  inquiries  during  the 
second  and  fourth  administrative 
reviews,  the  Department  is  only  creating 
additional  burdens  for  itself,  since 
petitioners  will  feel  compelled  to 
request  complete  administrative  reviews 
for  the  sole  pmpose  of  obtaining  a  duty 
absorption  determination.  The 
Department’s  proposed  policy 
effectively  requires  petitioners  in  certain 
circumstances  to  incur  additional  costs 
by  requesting  a  review  when  they  might 
not  otherwise  choose  to  do  so. 

Petitioners  argue  that  the  statute  was  not 
intended  to  force  petitioners  into  a 
position  of  choosing  between  incurring 
such  additional  costs  or  giving  up  their 
right  to  an  absorption  determination, 
and  the  Department  should  not  establish 
a  policy  that  would  do  so.  Although  it 

is  conceivable  that  the  Department 
could  conduct  mini-reviews  in  the 
second  and  fourth  years  focusing 
exclusively  on  the  issue  of  duty 
absorption,  the  workload  savings  would 
be  far  exceeded  by  the  workload  of 
additional  “protective”  reviews 
requested  by  petitioners.  Additionally, 
petitioners  submit,  if  a  respondent 
chose  not  to  participate  in  such  a  “mini¬ 
review,”  the  Department  would  have  to 
make  an  adverse  assumption  that  the 
respondent  did,  in  fact,  absorb 
antidumping  duties.  As  an  example, 
petitioners  cite  the  ongoing 
administrative  review  of  cut-to-length 
carbon  steel  plate  from  Sweden,  where 
respondent  Svenskt  Stal  AB  (“^AB”) 
has  withdrawn  finm  the  review  and 
refuses  to  answer  requests  for 
information.  Althou^  the  Depiartment 
has  the  option  of  maldng  an  adverse 
assumption  that  SSAB  absorbed 


antidumping  duties,  petitioners  wonder 
whether,  and  to  what  extent,  the  FTC  in 
its  sunset  review  determination  would 
give  weight  to  a  duty  absorption 
determination  based  on  adverse 
assumptions  as  opposed  to  actual  record 
evidence. 

•  Because  all  the  information  needed 
to  conduct  a  duty  absorption  inquiry  is 
already  on  record  and  verified,  and  only 
a  small  amoimt  of  additional  activity  is 
necessary  to  determine  whether 
antidvunping  duties  have  been  absorbed, 
petitioners  assert  there  is  no  reason  why 
the  Department  should  not  exercise  its 
discretion  and  conduct  a  duty 
absorption  inquiry. 

The  record  evidence  cited  by  petitioners 
which,  they  allege,  conclusively 
demonstrates  that  duty  absorption  has 
occurred  are  the  following: 

•  Petitioners  cite  as  an  example  a  U.S. 
sale  by  Dongbu  where  the  ultimate  U.S. 
purchaser  was  invoiced  less  than  what 
Dongbu  Corporation  (Korea)  billed 
DBLA,  its  Los  Angeles,  California  sales 
affiliate.  See  petitioners’  common  issues 
case  brief,  from  Dewey  Ballantine  to  the 
Secretary  of  Commerce  (proprietary 
version),  as  resubmitted  on  February  27, 
1997  (“QCB”).  at  120-122. 

•  Petitioners  allege  that  an  analysis  of 
the  data  submitted  by  POSCO  clearly 
reveals  that  POSCO’s  U.S.  prices  do  not 
reflect  the  full  amount  of  antidumping 
duties.  In  their  example,  petitioners 
submit  that  the  deduction  fiom  the 
reported  gross  unit  price  of  the  total  of 
(a)  per-unit  transfer  price,  (b)  direct  and 
indirect  selling  expenses  in  the  United 
States,  (c)  per-unit  movement  charges 
paid  by  BUS,  and  (d)  antidumping  and 
countervailing  duty  cash  deposits, 
results  in  a  negative  margin.  According 
to  petitioners,  this  example 
demonstrates  that,  by  not  raising  its  U.S. 
prices  sufficiently  to  cover  the  margin  of 
dumping,  BUS  elected  to  pay  the 
dumping  duties  rather  thm  pass  them 
on  to  the  customer.  See  QCB  at  122- 
124. 

•  Petitioners  allege  that  an  analysis  of 
the  data  submitted  by  Union  clearly 
reveals  that  Union’s  prices  to 
unaffiliated  U.S.  pur^asers  do  not 
reflect  the  full  amoimt  of  antidumping 
duties.  In  their  example,  petitioners 
submit  that  the  deduction  from  the 
reported  gross  unit  price  of  the  total  of 
(a)  per-unit  transfer  price,  (b)  direct  and 
indirect  selling  expenses  in  the  United 
States,  (c)  per-unit  movement  charges 
paid  by  Union  America  (“UA”),  and  (d) 
antidumping  and  countervailing  duty 
cash  deposits,  results  in  a  negative 
margin.  According  to  petitioners,  this 
example  demonstrates  that,  by  not 
raising  its  U.S.  prices  sufficiently  to 
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cover  the  margin  of  dumping,  UA 
elected  to  pay  the  diunping  duties  rather 
than  pass  Uiem  on  to  the  customer.  See 
aCB  at  124-125. 

Respondents  retort  that  the 
Department  should  not  conduct  a  duty 
absorption  inquiry.  First,  they  argue  that 
the  request  is  premature  because  in 
section  751(a)(4)  of  the  Act,  Congress 
authorized  the  Department  to  conduct 
duty  absorption  inquiries  in  “transition 
reviews,”  (such  as  Ais  one)  only  for 
reviews  initiated  in  1996  or  1998.  For 
this  same  reason,  Dongbu  and  Union 
argue,  the  Department,  contrary  to 
petitioners’  assertions,  does  not  have  the 
discretion  to  conduct  a  duty  absorption 
inquiry  in  this  review. 

Second,  POSCO  argues  that  according 
to  the  SAA,  a  duty  absorption  inquiry  is 
relevant  only  in  the  context  of  a  sunset 
review  proceeding.  The  SAA  (at  885) 
states  that  “[t]he  duty  absorption 
inquiry  would  not  affect  the  calculation 
of  margins  in  administrative  reviews.” 
Thus,  POSCO  argues,  not  only  is  the 
request  prematiire,  but  it  is  irrelevant  to 
the  calculation  of  the  dumping  margin 
in  this  proceeding. 

Third,  Dongbu  and  Union  argue  that 
there  is  no  evidence  of  duty  absorption 
on  the  record.  The  calculations  the 
petitioners  give  in  their  brief  that 
allegedly  demonstrate  duty  absorption, 
Dongbu  and  Union  argue,  are  incorrect. 
They  argue  that  the  p>etitioners’ 
calculations  treat  the  antidumping  and 
countervailing  duty  deposit  amounts  as 
if  they  were  the  equivalent  of  a  dumping 
margin.  Doing  so  was  incorrect,  Dongbu 
and  Union  argue,  because  the  plain 
language  of  the  statute  speaks  of  the 
absorption  of  “antidumping  duties,” 
and  not  estimated  antidumping  duties. 

Fourth,  regarding  petitioners’ 
argument  that  confining  reviews  to  the 
second  and  fourth  reviews  will 
encourage  respondents  to  manipulate 
the  administrative  review  process, 
Dongbu  and  Union  argue  that  this 
argument  is  invalid.  They  argue  that 
even  if  there  were  such  a  risk,  it  would 
not  give  the  Department  the  right  to 
.disregard  the  statutory  fiemework. 
Moreover,  they  argue  that  petitioners’ 
suggestion  that  Union  ceased  its  exports 
of  cold-rolled  steel  to  the  United  States 
during  the  1995-96  period  in  order  to 
avoid  a  duty  absorption  inquiry  is  sheer 
speculation  and  demonstrably  incorrect. 
They  argue  that  because  Union  has  set 
its  prices  to  the  point  where  the 
dumping  margins  determined  by  the 
Department  are  insignificant,  it  is  clear 
that  it  has  not  absorbed  antidumping 
duties,  and  the  motive  for  avoiding  a 
duty  absorption  review  therefore  does 
not  exist. 


Fifth,  regarding  petitioners’  argument 
that  by  limiting  duty  absorption 
inquiries  to  only  the  secoird  and  fourth 
administrative  reviews  the  Department 
creates  additional  burdens  for  itself, 
Dongbu  and  Union  argue  that  even  this 
consideration  does  not  give  the 
Department  the  right  to  thwart  the  plain 
language  of  the  law  and  Congressional 
will  by  conducting  a  duty  abrarption 
inquiry  when  it  is  not  authorized  to  do 
so. 

For  these  reasons,  respondents  argue 
that  the  Department  should  uphold  its 
determination  in  the  preliminary  results 
of  review  that  petitioners’  request  for  a 
duty  absorption  inquiry  is  premature. 

DOC  Position.  We  agree  with 
respondents  that  we  are  not  required  to 
conduct  a  duty  absorption  inquiry  for 
this  administrative  review.  Section 
751(a)(4)  of  the  Act  provides  that  the 
Department,  if  requested,  will  determine 
during  an  administrative  review 
initiated  two  years  or  four  years  after 
publication  of  the  order  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  Section 
751(a)(4)  was  added  to  the  Act  by  the 
URAA. 

Special  rules,  however,  exist  for 
transition  orders,  defined  in  section 
751(c)(6)(C)  of  the  Act  as  orders  in  effect 
as  of  January  1, 1995.  Section 
351.213(j)(2)  of  the  Department’s 
proposed  regulations  provides  that  the 
Department  will  make  a  duty  absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  See  Proposed  Regulations  at 
7366.  The  commentary  to  the  proposed 
regulations  explains  that  reviews 
initiated  in  1996  will  be  considered 
initiated  in  the  second  year  and  reviews 
initiated  in  1998  will  be  considered 
initiated  in  the  fourth  year.  Ibid,  at  7317. 
Although  these  proposed  regudations  are 
not  yet  binding  upon  the  Department, 
they  do  constitute  a  public  statement  of 
how  the  Department  expects  to  proceed 
in  construing  section  751(a)(4)  of  the 
amended  statute.  This  approach  ensures 
that  interested  parties  will  have  the 
opportunity  to  request  a  duty  absorption 
determination  on  entries  for  which  the 
second  and  fourth  years  following  an 
order  have  already  passed,  prior  to  the 
time  for  sunset  review  of  the  order 
imder  section  751(c).  See,  e.g..  Certain 
Welded  Stainless  Steel  Pipe  From 
Taiwan;  Preliminary  Results  of 
Administrative  Review,  62  FR  1435 
(January  10, 1997)  and  Fresh  Cut 
Flowers  From  Mexico;  Preliminary 
Results  and  Partial  Termination  of 


Antidumping  Duty  Administrative 
Review,  62  1318  (January  9, 1997). 

Because  the  antidumping  orders  on 
corrosion-resistant  and  cold-rolled 
carbon  steel  flat  products  from  Korea 
have  been  in  place  since  1993,  they 
clearly  constitute  transition  orders. 
Therefore,  based  on  the  policy 
articulated  above,  the  Department  will 
first  consider  a  request  for  a  duty 
absorption  determination  for  reviews  of 
these  orders  initiated  in  1996.  These 
reviews  were  initiated  in  1995. 
Accordingly,  we  have  not  considered 
the  issue  of  duty  absorption  in  these 
reviews.  See  also  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Canada:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Reviews,  61  FR  51891,  51892  (October  4, 
1996). 

Comment  4.  Petitioners  argue  that,  in 
calculating  antidumping  margins  for  the 
respondents,  the  Department  must 
deduct  hum  the  price  used  to  establish 
EP  or  CEP  the  actual  countervailing  and 
antidumping  duties  paid  by 
respondents’  affiliate  U.S.  importers. 

Petitioners  argue  that  the  plain 
language  and  structure  of  the  statute 
mandate  that  the  Department  make  such 
a  deduction,  since  it  provides,  in  section 
772(c)(2)(A)  of  the  Act,  that  “the  price 
used  to  establish  export  price  and 
constructed  export  price  shall  be  *  *  * 
reduced  by*  *  *  United  States  import 
duties,  which  are  incident  to  bringing 
the  subject  merchandise  from  the 
original  place  of  shipment  in  the 
exporting  country  to  the  place  of 
delivery  in  the  United  States.”  19  U.S.C. 
§  1677a(c)(2)(A)  (1995)  (emphasis  added 
by  petitioners).  Petitioners  also  contend 
that  antidumping  and  countervailing 
duties  are  plainly  “incident  to  bringing 
the  subject  merchandise  ficm  the 
original  place  of  shipment  in  the 
exporting  coimtry  to  the  place  of 
delivery  in  the  United  States.”  Nor,  they 
insist,  does  the  language  of  the  statute 
mandate  that  antidumping  and 
countervailing  duties  are  to  be 
distinguished  or  excluded  from  the 
phrase  “United  States  import  duties.” 

Petitioners  state  that  the  relevant 
provisions  of  section  772(c)(2)(A)  of  the 
Act,  cited  above,  first  entered  U.S.  law, 
verbatim,  in  the  Antidmnping  Act  of 
1921  (“1921  Act”).  Although  Congress 
at  the  time  omitted  a  definition  of  the 
phrase  “import  duties,”  petitioners 
assert  that  ffie  Court  of  Customs  and 
Patent  Appeals  subsequently  and 
specifically  addressed  the  intentions  of 
the  drafters  of  the  1921  Act  and  noted 
that  antidumping  and  countervailing 
duties  were  “desired  and  intended  (by 
Congress)  to  be  considered  as  duties  for 
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all  purposes.  ”  See  C.J.  Tower  &■  Sons  v. 
United  States,  771  F.2d  438, 445 
(CC.PA.  1934)  (emphasis  added  by 
petitioners). 

That  antidumping  and  coimtervailing 
duties  are  to  be  included  in  the 
deduction,  petitioners  maintain,  is 
confirmed  when  section  772(c)(2)(A)  of 
the  Act  is  read  in  conjunction  with  the 
later-added  section  772(c)(1)(C),  which 
provides  that,  to  derive  EP  or  'CfcP,  the 

U. S.  price  shall  be  increased  by  the 
amount  of  any  coimtervailing  duty 
imposed  to  o%et  an  export  subsidy. 

That  provision  was  added  to  U.S.  law  in 
1979  to  implement  Article  VlfS  of  the 
General  Agreement  on  Tariffs  and 
Trade,  which  prohibits  the  assessment 
of  both  antidumping  and  countervailing 
duties  to  compensate  for  the  same  cause 
of  unfairly  low-priced  imports,  whether 
by  dumping  or  as  a  result  of  an  export 
subsidy.  See  Serampore  Indus.  Pvt.  Ltd. 

V.  United  States,  675  F.  Supp.  1354, 

1359  (QT  1987)  [quoting  H.R.  Doc.  No. 
96-153  at  412,  reprinted  in  1979 
U.S.CCA.N.  683). 

ba  the  1979  Trade  Agreements  Act, 
petitioners  state.  Congress,  in  addition 
to  adding  section  772(c)(1)(C),  added  the 
phrase  “except  as  provided  in  paragraph 
1(C)”  to  section  772(c)(2)(A).  Petitioners 
argue  it  is  a  fundamental  precept  of 
statutory  construction  that  a  statute 
should  be  construed  so  that  effect  is 
given  to  all  of  its  provisions,  so  that  no 
part  will  be  inoperative  or  superfluous, 
void  or  insignificant,  and  so  that  one 
^pction  will  not  destroy  another.  They 
argue  further  that  Congress’  specific 
exemption  of  coimtervailing  duties  from 
section  772(c)(2)(A)  demonstrates  it 
clearly  understood  that  subsection’s 
reference  to  “any  *  *  *  United  States 
import  duties”  as  including 
antidumping  and  countervailing  duties; 
otherwise,  there  would  have  been  no 
reason  to  exempt  certain  countervailing 
duties  from  appUcation  of  the  provision. 
Had  this  exception  not  been  inserted, 
petitioners  maintain,  an  equal  amount 
would  be  added  by  the  operation  of  one 
subsection  (j.e.,  section  772(c)(1)(C)) 
and  deducted  as  a  result  of  the  next 
subsection  (i.e.,  section  772(c)(2)(A)). 

Petitioners  also  argue  that  the  ^urt  of 
International  Trade  (“CTT”)  has 
implicitly  held  that  section  772(c)(2)(A) 
covers  actual  countervailing  or 
antidumping  duties.  In  Federal-Mogul 
Corp.  V.  United  States,  813  F.  Supp.  856, 
872  (CTT  1993)  [‘'Federal-Mogul’),  the 
err  did  not  adopt  the  Department’s 
reasoning  that  section  1677a(c)(2)(A) 
applied  only  to  the  deduction  of 
“normal”  import  duties,  and  that 
antidumping  duties  were  not  “normal” 
import  duties.  Rather,  according  to 
petitioners,  the  CIT  based  its  refusal  to 


deduct  estimated  antidumping  duties  on 
the  fact  that  the  duty  deposits  were  only 
estimates — ^not  actual  duties — ^which 
might  not  have  home  any  relationship 
to  the  actual  antidumping  or 
countervailing  duties  owed.  Petitioners 
also  dte  PQ  Corp.  v.  United  States, 
where  the  QT  noted  approvingly  that 
“antidumping  provisions  in  other 
jurisdictions  explicitly  list  antidumping 
duties  as  one  of  the  adjustments  to  be 
made  in  constructing  prices.”  See  PQ 
Corp.  at  724. 

Petitioners  also  put  forward  that  in  no 
way  does  the  legislative  history  of  the 
URAA  suggest  l^at  Congress  rejected 
their  construction  of  section 
772(c)(2)(A).  Indeed,  according  to 
petitioners,  the  Senate  Fincmee 
Committee,  aware  that  the  issue  of 
whether  to  deduct  antidumping  duties 
frt)m  EP  or  CEP  was  being  litigated, 
directed  the  Department  to  abide  by  the 
outcome  of  the  litigation.  See  S.  Rep. 

No.  103-412  at  64  (1994).  Petitioners 
also  maintain  that  the  SAA  explicitly 
states  that  no  changes  in  the  law  were 
intended  with  respect  to  section 
772(c)(2)(A).  See  SAA  at  823.  Petitioners 
deny  that,  as  asserted  elsewhere  by  the 
Department,  Congress’  rejection  of  a 
separate  provision  expressly  allowing 
for  the  d^uction  of  antidumping  duties 
as  a  cost  in  the  context  of  the  passage 
of  the  URAA  requires  a  different 
interpretation  of  section  772(c)(2)(A). 

See  Certain  Cold-Rolled  Caiton  Steel 
Flat  Products  from  the  Netherlands: 

Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  48465, 
48469  (September  13, 1996) 
["Netherlands  FinoT’).  This  rejection, 
petitioners  assert,  does  not  alter  the 
Congressional  intent  with  respect  to  a 
pre-existing  statutory  provision. 

Petitioners  dismiss  as  illegitimate  the 
Department’s  repeated  refusal  to  deduct 
antidumping  and  countervailing  duties 
firom  U.S.  price  on  the  grounds  that  such 
a  deduction  would  result  in  double¬ 
counting,  for  the  following  reasons. 

•  First,  the  statute  is  not  discretionary 
when  it  states  that  the  Department 
“shall”  reduce  U.S.  price  by  the  amount 
of  United  States  import  duties.  No 
conflicting  policy  rationale,  they 
maintain,  can  justify  the  Department’s 
refusal  to  comply  with  a  Imal  mandate. 

•  Second,  petitioners  affirm,  in  the 
Netherlands  Final  the  Department  did 
not  consider  doubling  of  antidumping 
margins  to  account  for  reimbursement  of 
antidumping  duties,  as  constituting 
double-counting.  See  Netherlands  Final 
at  48470-71. 

•  Third,  the  Department  has  refirained 
from  making  the  adjustment  for 
antidumping  duties  because  “making  an 
additional  adjustment  to  USP  for  the 


same  antidumping  duties  that  correct 
this  price  discrimination  between  the 
U.S.  and  home  markets  would  result  in 
double-counting.”  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  18547, 18564  (April  26, 
1996)  ["Corrosion-Resistant  FinoT’) 
(emphasis  added  by  petitioners).  This 
rationale,  petitioners  argue,  cannot 
apply  to  countervailing  duties,  which 
offset  subsidization,  not  price 
discrimination. 

In  the  event  that  the  Department 
determines  that  actual  antidumping  and 
countervailing  duties  do  not  fall  within 
the  general  category  of  “United  States 
import  duties,”  petitioners  argue  that 
antidumping  and  countervailing  duties 
constitute  “additional  costs,  charges,  or 
expenses  *  *  *  incident  to  bringing 
the  subject  merchandise  firom  *  *  * 
the  exporting  country  to  *  *  *  the 
United  States’  within  the  meaning  of 
section  777(c)(2)(A)  of  the  Act.  These 
duties  should  therefore  be  deducted 
firom  EP  or  CEP,  petitioners  contend. 

Petitioners  contend  that,  because  no 
party  requested  a  review  of  the 
countervailing  duty  order  on  the  subject 
merchandise  at  the  time  of  the  second 
anniversary  of  the  order,  countervailing 
duties  are  determinable  and  should  be 
deducted  in  full  firom  EP  and  CEP. 
Although  the  Department  is  currently 
enjoined  by  order  of  the  QT  frnm 
liquidating  the  applicable  entries 
pending  a  final  resolution  of  the 
respondents’  legal  challenge  of  the 
Department’s  final  affirmative 
countervailing  duty  determination, 
petitioners  assert  the  presumption  exists 
that  the  Department’s  determination  is 
correct  (see  H.R.  Rep.  No.  96-317  at  182 
(1979))  and  the  duties  should  be  treated 
as  final  for  piuposes  of  section 
772(c)(2)(A).  Indeed,  petitioners  say,  in 
the  preliminary  results  of  the  instant 
reviews,  the  Department  treated  as  final 
those  countervailing  duties  imposed  to 
offset  subsidies,  and  stated  that  a 
respondent  was  entitled  to  an  upward 
adjustment  to  U.S.  price,  even  though 
liquidation  was  still  enjoined  as  a  result 
of  litigation  with  respe^  to  the  entries 
in  question.  Petitioners  contend  that,  in 
the  event  the  Department  incorrectly 
determines  not  to  treat  such  duties  as 
being  final  at  this  time,  the  actual 
amount  to  be  collected  will  be  known  if 
the  court  reaches  a  decision  before  the 
final  review  results  are  issued,  and  the 
Department  can  make  an  adjustment  at 
that  time.  At  a  minimum,  petitioners 
argue,  the  Department  should  adjust  the 
cash  deposit  rate  upward  by  the  amount 
of  countervailing  duties  (other  than 
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those  offsetting  export  subsidies)  found  Department’s  regulations  do  not  require  “special  diunping  duties”  are  distinct 
in  the  original  investigation.  it  to  double-count  antidumping  and  from  normal  import  duties  also  is 

Finally,  petitioners  request  that  the  countervailing  duties  in  its  antidumping  apparent  from  the  fact  that  section 

Department  deduct  the  full  amount  of  margin  calculation,  POSCX)  argues,  the  202(a)  of  the  1921  Act  (42  Stat.  11) 

the  “actual”  antidumping  duties  that  Department  has  the  discretion  to  provided  that  “special  dumping  duties” 

respondents’  affiliated  U.S.  importers  conclude  that  it  would  be  unfair  to  may  be  applied  to  “duty-free” 

will  be  responsible  for  upon  liquidation  double-cotmt  those  expenses.  merchandise.  In  this  context,  “duty- 

of  the  entries  of  the  subject  Moreover,  POSCXD  argues  that  free”  meant  “free  from  ordinary  import 

merchandise.  If  the  Department  petitioners’  reasoning  is  circular.  The  duties.”  If  “duty-free”  meant  “free  from 

determines  that  there  exists  a  five  statute,  POSCXD  argues,  requires  the  any  duties,”  that  would  include 

percent  dumping  margin  exclusive  of  Department  to  calculate  the  margin  by  antidumping  (“AD”)  duties  and 

the  payment  of  estimated  antidumping  comparing  U.S.  price  with  NV.  If  the  countervailing  duties  (“CVDs”).  Plainly, 

duties,  petitioners  contend  the  margin  must  first  be  subtracted  from  however,  “duty-free”  was  understood  to 

Department  must  deduct  “  as  per  U.S.  prices,  then,  as  a  matter  of  simple  mean  “frw  from  ordinary  customs 

Federal-Mogul — an  additional  five  mathematics,  the  “correct”  margin  duties.”  Although  the  Congress  in  1921 

percent,  wltich  is  equal  to  the  cost  of  the  could  never  be  calculated.  did  not  explicitly  stipulate  that  the  new 

antidumping  duties  that  Dongbu’s,  In  summary,  Dongbu  and  Union  “special  dumping  duty”  should  not  be 

POSCO’s,  and  Union’s  affiliated  arguo,  the  petitioners’  position  is  calculated  so  as  to  include  itself,  the 

importers  will  be  required  to  pay  to  U.S.  entirely  without  foundation,  is  either  most  reasonable  explanation  is  that 

Customs.  In  this  case,  petitioners  say,  contrafficted  by  or  finds  no  support  in  Congress  would  have  considered  it 

once  the  final  review  results  are  issued,  the  plain  language  of  the  law,  the  absurd  to  spell  out  such  a  self-evident 

the  exact  amount  of  antidumping  duties  legislative  history  of  the  law,  court  proposition. 

owed  by  Dongbu’s,  POSCO’s,  and  precedent.  Department  practice,  or  the  l^en  the  AD  law  was  amended  in 

Union’s  affiliated  importers  will  United  States’  legal  obligations  under  1979,  the  provision  requiring  the 

actually  be  determined.  .  the  WTO  Antidumping  Agreement  deduction  of  “United  States  import 

Respondents  answer  that  the  which  prohibits  signatories  frcm  duties”  from  the  starting  price  in  the 

petitioners’  argument  is  identical  to  the  deducting  in  excess  of  the  actual  margin  United  States  was  amended  by  adding 

one  the  Department  considered  and  '  of  dumping.  the  words  “except  as  provided  in 

properly  rej^ed  in  the  first  DOC  Position.  We  disag^  with  paragraph  (1)(D).”  Because  paragraph 

administrative  review  of  the  order  on  petitioners.  The  term  “United  States  (1)(D)  provides  for  the  addition  to  me 

corrosion-resistant  products,  and  that  import  duties”  is  not  defined  in  the  starting  price  of  CVDs  to  offset  export 

the  Department  should  reject  here  as  statute,  and  is  therefore  open  to  subsidies  on  the  subject  merchandise, 

^well  b^use  the  petitioners  have  not  interpretation.  Substantial  deference  is  petitioners  argue  that  this  indicates  that 

advanced  any  new  argmnents  not  set  owed  to  an  agency’s  interpretation  of  Congress  in  1979  considered  “United 

forth  and  rejected  in  the  first  review.  the  statute  it  is  charged  with  States  import  duties”  to  include 

Dongbu  and  Union  argue  that  the  administering,  as  long  as  such  countervailing  duties.  However,  the 

Department’s  determination  in  the  first  intwpretation  is  reasonable.  See  only  intent  of  Congress  that  is  clear  is 

review  of  corrosion-resistant  products  Chevron  U.S.A.,  Inc.  v.  Natural  that  the  addition  of  export-subsidy 

was  strengthened  further  when  Congress  Resources  Defense  Council,  Inc.,  467  CVDs  to  the  price  in  the  United  States 

and  the  Administration,  in  enacting  the  U.S.  837, 844  (1984).  should  not  be  robbed  of  its  logical  effect 

URAA  amendments  under  which  this  The  term  “United  States  import  by  an  offsetting  deduction.  See  Trade 

review  is  being  conducted,  very  duties”  first  appeared  in  section  203  of  Agreements  Act  of  1979,  Report  of  the 

pointedly  rebuffed  the  petitioners’  the  1921  Act  (42  Stat.  12).  HoMrever,  Committee  on  Finance  on  H.R.  4537,  S. 

persistent  lobbying  for  a  “duties  as  a  neither  the  1921  Act  nor  its  legislative  Rep.  Nq.  249, 96th  Cong.,  Ist  Sess.,  at 

cost”  amendment.  More  recently,  history  defined  the  term.  The  Senate  94  (1979).  There  is  absolutely  nothing  in 

Dongbu  and  Union  argue,  the  Report  accompanying  the  legislation,  the  legislative  history  to  indicate  that 

Department  rejected  the  petitioner’s  however,  uniformly  refers  to  Congress  intended  to  change  the 

position  again  in  Netherlands  Final,  at  antidumping  duties  as  “sp^al  standard  practice  of  not  deducting 

48469.  Additionally,  POSCO  argues  that  dumping  dut[iesl,”  and  uniformly  refers  either  AD  duties  or  CVDs  from  the 

the  SAA  (at  885)  alM  states  that  the  to  or^ary  customs  duties  as  “United  starting  price  in  the  United  States  as 

Department  does  not  intend  to  treat  "  States  im^rt  duties.”  The  rigorous  use  “United  States  import  duties.” 

antidumping  duties  as  a  cost  in  of  these  distinct  terms  indicates  that  the  Furthermore,  the  SAA  explicitly 

antidumping  cases.  new  “special  dumping  duties”  (payable  states  that  AD  dutios  are  not  to  be 

Furthermore,  POSCO  argues  that  •  only  to  offset  dumping  were  considered  treated  as  “a  cost”  to  be  deducted  firom 
petitioners’  analogy  with  Netherlands  to  Im  distinct  from  the  existing  “United  the  starting  price  in  the  United  States, 

Final  (in  which  the  Department  did  not  States  import  duties”  (payable,  ad  and  notes  that  Article  2.4  of  the 

consider  doubling  of  antidumping  valorem,  upon  importation).  Antidumping  Agreement  (at  footnote  7) 

margins,  to  account  for  reimbursement  This  conclusion  is  reinforced  by  the  “admonishes  national  authorities  not  to 

of  antidumpii^  duties,  as  constituting  fact  that  section  211  of  the  1921  Act  (42  double  count  adjustments”  in 

double-counting)  is  inapposite.  In  the  Stat.  15),  provided  that,  for  the  limited  calculating  dumping  margins.  See  SAA 

duty  reimbursement  context,  POSCO  purpose  of  duty  drawback,  “the  special  at  139.  In  ffie  hundn^  of  antidumping 

argues,  the  regulations  require  the  dumping  dut[ies]  *  *  *  shall  be  duty  administrative  reviews  that 

Department  to  double-count  treated  in  all  respects  as  regular  customs  Commerce  has  conducted  since  1980, 

antidumping  duties  as  a  punitive  duties.”  See  S.  Rep.  No.  16, 67th  Cong.,  the  Department  has  never  deducted  AD 

measure.  The  fact  that  antidiunping  1st  Sess.,  at  4  (1921).  If  “special  duties  or  CVDs  firom  the  starting  price 

duties  are  double-cormted  in  that  dumping  duties”  really  were  considered  in  the  United  States,  and  the  courts  have 

context,  therefore,  is  not  a  policy  to  be  just  one  type  of  “United  States  never  directed  the  Department  to  change 

decision  over  which  the  Department  has  import  duty,”  this  special  provision  this  practice.  Congress  has  been  well 

any  discretion.  Because  the  would  have  served  no  purpose.  That  aware  of  this  situation,  and,  despite 
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numerous  revisions  of  the  antidumping 
law  since  1921,  has  never  amended  the 
law  to  change  this  result. 

Petitioners’  argument  that  the 
Department  should  deduct  “actual” 

CVDs  fix)m  U.S.  price  overlooks  the 
distinction  made  by  Congress  in  section 
772(c)(iKC)  of  the  Act  between 
domestic  and  export  subsidies. 

Domestic  subsidies  presumably  lower 
the  price  of  the  sub)^  merchandise 
both  in  the  home  and  U.S.  markets,  and 
therefore  have  no  effect  on  the 
measurement  of  any  dumping  that 
might  also  occur.  &port  subsidies,  by 
contrast,  benefit  only  exported 
merchandise.  Accordingly,  an  export 
subsidy  brings  about  a  lower  U.S.  price 
which  could  be  ascribed  to  either 
dumping  or  export  subsidizaticm,  as 
well  as  the  potential  for  double 
remedies.  Imposing  both  an  export- 
subsidy  CVD  and  an  AD  duty, 
calculated  with  no  adjustment  for  that 
CVD,  would  impose  a  double  remedy 
specifically  prohibited  by  Article  VI15 
of  the  GATT.  Thus,  the  only  reasonable 
explanation  for  Congress’  decision  to 
provide  for  the  deduction  fittm  U.S. 
price  of  export-subsidy  CVDs  is 
protection  against  double  remedies. 

Finally,  the  Department  rejects 
petitioners’  argument  that  the  AD  duties 
and  CVDs  should  be  deducted  as 
“additional  costs,  charges,  and  expenses 
*  *  *  incident  to  importation” 
because  the  Department’s  rationale  for 
refusing  to  deduct  AD  duties  and  CVDs 
from  the  United  States  price  (that  it 
double-counts  the  dumping  margin) 
applies  equally  whether  the  AD  duties 
and  CVDs  are  described  as  “import 
duties”  or  “costs  of  importation.” 

Company-Specific  Comments 
Petitioners’  Comments 

Comment  5.  Petitioners  argue  that  CV 
profit  must  be  calculated  in  a  manner 
consistent  with  the  calculation  of  the 
CV  base  cost.  Petitioners  state  the 
Department  calorlated  CV  profit  as  a 
percentage  of  total  profit  on  above-cost 
sales  over  the  corresponding  sum  of 
COM,  G&A,  interest,  commissions, 
selling  expenses,  and  packing 
(“COPVALUE”).  Petitioners  allege  that 
in  calculating  the  absolute  amoimt  of 
profit  for  CV,  the  Department  multiplied 
the  CV  profit  rate  by  a  different  base 
value  representing  the  COM,  G&A,  and 
interest  expenses,  but  excluded  selling 
expenses  and  packing.  Petitioners 
propose  that  the  Department  calculate 
CV  profit  as  the  total  home-market  sales 
value,  minus  the  total  COP,  and  divided 
by  the  COP. 

POSCO  disagrees  with  petitioners’ 
proposed  correction.  POSCO  asserts  the 


home-market  sales  and  total  COP  used 
as  the  numerator  and  denominator  in 
the  calculation  of  the  profit  rate  are 
extended  values,  whereas  the  COP  used 
as  the  denominator  in  petitioners’ 
proposed  correction  is  a  per-unit  value. 
POSCO  suggests  that  for  the  equation  to 
be  correct  mathematically  the  COP 
would  have  to  be  a  total  figure. 

DOC  Position.  We  agree  that  we 
incorrectly  calculated  CV  profit  in  the 
preliminary  results.  We  calculated  the 
profit  rate  including  packing  and  selling 
expenses  and  applied  it  to  the  CV  base 
cost  that  excluded  packing  and  selling 
expenses.  We  have  corrected  the 
programming  language  for  the  final 
results  to  include  selling  and  packing 
expenses  in  the  CV  base  cost  consistent 
with  the  components  of  the  profit  rate 
(i.e.,  the  niunerator  includes  selling  and 
packing  expenses  and  the  denominator 
includes  selling  and  packing  expenses). 

Comment  6.  Petitioners  note  mat 
Dongbu’s  CV  financial  expense  factor 
must  be  revised.  According  to 
petitioners,  Dongbu  incorrectly  offset 
CV  financial  expense  with  an 
adjustment  based  on  the  ratio  of 
accoimts  receivable  and  finished  goods 
inventory  to  assets. 

Dongbu  acknowledges  it 
inappropriately  reduced  its  CV  financial 
expense  rate  with  imputed  accoimts 
receivable  and  inventory  carrying 
expenses.  Dongbu  states  that  the 
company  agrees  to  the  use  of  the  COP 
financial  expense  factor  for  calculating 
CV. 

DOC  Position.  We  agree  with  both 
petitioners  and  Dongbu.  The  Act  directs 
the  Department  to  exclude  the  imputed 
accounts  receivable  and  inventory 
carrying  expense  offsets.  See,  e.g..  Final 
Determination  of  Sales  at  Less  ^an  Fair 
Value:  Certain  Pasta  from  Italy,  61  FR 
30326,  30361  (June  14, 1996)  {"Pasta"). 
Therefore,  we  revised  Dongbu’s  CV 
financial  expense  rate  for  &ese  final 
results,  and  used  the  company’s 
submitted  COP  financial  expense  factor 
to  calculate  the  financial  expense  factor 
used  for  CV,  because  this  factor 
appropriately  excluded  imputed  offsets. 

Comment  7.  Petitioners  argue  that 
Dongbu’s  reported  U.S.  sales  are  CEP 
transactions.  They  maintain  that  the 
record  demonstrates  that  Dongbu’s  U.S. 
sales  are  made  through  “back-to-back” 
transactions,  in  whi(^  Dongbu  USA, 
Dongbu’s  affiliated  importer,  engages  in 
all  selling  functions  in  the  United 
States.  Petitioners  claim  that  new 
factual  information  available  to  the 
Department  in  this  review  demonstrates 
that  Dongbu’s  sales  are  properly 
characterized  as  CEP  transactions. 

According  to  petitioners,  the  criteria 
typicdly  usi^  by  the  E)epartment  for 


classifying  sales  as  CEP  or  EP  lead  to  the 
conclusion  that  Dongbu’s  sales  are  CEP 
transactions.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
from  Germany,  61  FR  38166,  38175  (July 
23, 1996)  {"Piessesfrom  Germany”); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coated  Groundwood 
Paper  from  France,  56  FR  56380,  56384 
(November  4, 1991);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  New  Minivans  from  Japan, 

57  FR  21937,  21945  (May  26, 1992);  and 
Brass  Sheet  and  Strip  from  Sweden; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  57  FR  2706, 
2708  (January  23, 1992).  They  maintain 
that  the  Department  also  recently 
determined  that  a  U.S.  sale  is  properly 
classified  as  a  CEP  transaction  when  ffie 
U.S.  affiliate  plays  an  active  role  in  the 
sales  negotiation  process,  and  when  it 
performs  significant  additional 
functions  in  support  of  U.S.  sales.  See 
Presses  from  Germany  at  38171. 
Petitioners  claim  that  all  selling 
expenses  related  to  Dongbu’s  U.S.  sales 
are  incurred  in  the  United  States,  that 
Dongbu  USA  engages  in  substantial 
selling  activities  in  the  United  States, 
and  that  the  sale  itself  occurs  in  the 
United  States.  Petitioners  further  argue 
that  the  record  supports  these  activities 
since  Dongbu  USA  acts  as  the  importer 
of  record,  issues  sales  contracts  for  all 
U.S.  sales,  borrows  to  finance  accoimts 
receivable,  handles  all  billing  and 
accounting  functions  related  to  U.S. 
sales,  and  is  involved  in  other  selling 
functions  consistent  with  CEP  sales. 

Petitioners  contend  that  Dongbu’s 
selling  functions  exceed  those  of  a  mere 
communications  link  or  processor  of 
documents.  They  argue  that  evidence  on 
the  record  demonstrates  that  for  every 
reported  U.S.  transaction,  two  sales  take 
place,  one  from  Dongbu  to  Dongbu  USA 
and  the  other  firom  Dongbu  USA  to  the 
unaffiliated  U.S.  customer.  Petitioners 
note  that  Dongbu  describes  its  U.S.  sales 
as  involving  “back-to-back” 
transactions,  a  characterization  which 
appears  to  be  at  odds  with  Dongbu’s 
portrayal  of  its  U.S.  sales  as  dii^  sales 
to  unaffiliated  customers.  Petitioners 
maintain  that  separate  transactions 
indicate  that  Dongbu  USA  acts  as  more 
than  a  mere  processor  of  documents  or 
communications  link,  and  that  the 
presence  of  multiple  transactions  with 
CEP  sales  is  consistent  with  the 
amendments  made  under  the  URAA,  as 
indirect  selling  expenses  would 
typically  be  incurred  on  the  second 
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sales  transaction,  as  they  were  in  the 
present  case. 

Petitioners  argue  that  Dongbu’s  own 
information  makes  it  clear  that 
significantly  greater  sales  activity  occius 
in  the  United  States  for  U.S.  sales  than 
occurs  in  the  home  market,  and  the 
amoimt  of  Dongbu’s  U.S.  indirect  selling 
expenses  incurred  in  Korea  is  an 
insignificant  percentage  of  sales  price. 
From  this  evidence,  according  to 
petitioners,  it  is  clear  that  Dongbu 
USA’s  sales  activity  in  the  United  States 
is  far  more  significant  than  that  which 
takes  place  in  Korea  for  equivalent  sales. 
Petitioners  note  that  despite  the 
evidence  demonstrating  that  Dongbu 
USA  sells  subject  merchandise  to  the 
U.S.  customer,  Dongbu  claims  that  the 
U.S.  sale  is  made  by  Dongbu,  because 
Dongbu  approves  the  customer’s 
piut^ase  order.  They  contend  that 
Dongbu  has  failed  to  present  evidence 
or  documentation  indicating  that 
Dongbu  negotiated  the  price  or  quantity 
of  the  U.S.  sales,  or  played  any  other 
role  in  the  sales  process  other  than 
giving  proforma  approval. 

Dongbu  asserts  tnat  the  Department 
has  already  thoroughly  considered  and 
rejected  the  arguments  raised  by 
petitioners  in  the  first  administrative 
review  and  the  preliminary  review 
results.  Dongbu  argues  that  there  is  no 
new  factual  information  that  the 
Department  has  overlooked.  The  nature 
and  scope  of  Dongbu  USA’s  selling 
activities  in  the  United  States  have  not 
changed  for  this  review.  According  to 
Dongbu,  petitioners’  contention  that  all 
selling  fimctions  related  to  Dongbu’s 
U.S.  sales  are  incurred  in  the  United 
States  and  that  Dongbu  USA  is  involved 
in  substantial  selling  activities  is  easily 
disproved  by  evidence  on  the  record 
supporting  the  fact  that  sales 
negotiations  are  vmdertaken  by 
Dongbu’s  export  department  in  Seoul 
and  that  Dongbu  USA  merely  acts  as  a 
communications  link  in  this  process. 
Dongbu  argues  further  that  it  is  a  matter 
of  record  ^at  the  most  significant 
selling  activities  related  to  U.S.  sales 
occur  in  Korea,  including  sales 
negotiation,  production  scheduling, 
shipping  scheduUng,  Korean  brokerage, 
handling,  and  loading  expenses,  Korean 
inland  Wght  to  the  port,  and  ocean 
freight.  Respondent  claims  that  Dongbu 
USA  simply  facilitates  the  sale  by 
ensuring  delivery  of  the  merchandise  to 
the  customer  after  clearance  through 
Customs  and  by  invoicing  the  customer 
and  receiving  payment. 

Dongbu  also  contends  that,  contrary 
to  petitioners’  arguments,  the  issue  is 
not  the  relative  quantity  of  the  selling 
activities  that  are  undertaken  in  the 
United  States  and  Korea,  but  the  nature 


of  those  selling  activities;  these  selling 
activities  are  consistent  with  those 
associated  with  acting  as  a 
commimications  link  and  document 
processor.  Dongbu  points  out  that  the 
QT  has  upheld  the  classification  of 
sales  as  piuchase  price  (now  EP)  sales 
in  circumstances  where  the  related  U.S. 
company  imdertook  activities  similar  to, 
or  even  more  extensive  than,  those  in 
this  instance.  See,  e.g.,  Outokumpu 
Copper  Rolled  Products  v.  United 
States,  829  F.  Supp.  1371, 1379-1380 
(CTT  1993),  appeal  after  remand 
dismissed,  850  F.  Supp.  16  (CIT 1994); 
E.I.  du  Pont  de  Nemours  S'  Co.,  Inc.  v. 
United  States,  841  F.  Supp.  1237, 1248- 
50  (Crr  1993);  Zenith  Electronics  Corp. 

V.  United  States,  Consol.  Ct.  No.  88-07- 
00488,  Slip  Op.  94-146  (OT) 

("Zenith"). 

Dongbu  argues  that  there  is  no  factual 
evidence  to  support  petitioners’  claim 
that  the  sale  itself  occurs  in  the  United 
States.  The  record  itself,  including  the 
Department’s  verifications  findings, 
confirms  that  Dongbu  USA  has  no 
authority  to  accept  or  reject  U.S.  sales 
ofiers  and  that  the  approval  of  sales 
comes  from  Dongbu’s  export  department 
in  Seoul.  Dongbu  also  argues  that  there 
is  no  support  for  petitioners’  claim, 
either  in  past  administrative  practice  or 
in  the  URAA,  that  the  use  of 
intracorporate  invoicing  to  facilitate 
shipment  of  sales  indicates  that  sales  are 
CEP  transactions.  See  SAA  at  153. 
Respondent  contends  that  back4o-back 
invoicing  is  a  common  method  by 
which  related  parties  are  able  to 
geographically  transfer  routine  selling 
functions  to  the  United  States,  and  that 
such  invoicing  is  consistent  with  EP 
classification. 

DOC  Position.  We  disagree  with 
petitioners  that  the  selling  functions  of 
Dongbu  USA  exceed  those  of  a  mere 
communications  link  or  processor  of 
documents.  As  discussed  in  our 
position  on  this  matter  during  the  first 
administrative  reviews,  whenever  sales 
are  made  prior  to  the  date  of 
importation  through  an  affiliated  sales 
entity  in  the  Unit^  States,  we 
determine  whether  EP  is  the  most 
appropriate  determinant  of  the  U.S. 
price  based  upon  the  following 
considerations:  (1)  The  subject 
merchandise  was  shipped  Erectly  fit>m 
the  manufacturer  to  the  unrelated  buyer, 
without  being  introduced  into  the 
inventory  of  die  related  shipping  agent; 
(2)  direct  shipment  from  the 
manufacturer  to  the  unrelated  buyer  was 
the  customary  channel  for  sales  of  this 
merchandise  between  the  parties 
involved;  and  (3)  the  related  selling 
agent  in  the  United  States  acted  only  as 
a  processor  of  sales-related 


documentation  and  a  commimication 
link  witli  the  unrelated  U.S.  buyer.  See, 
e.g..  Certain  Stainless  Steel  Wire  Rods 
from  France:  Final  Determination  of 
Sales  at  Less  than  Fair  Value,  58  FR- 
68865, 68868-9  (December  29, 1993) 
("Wire Rod"’);  Granular 
Polytetrafluoroethylene  Resin  from 
Japan:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
50343-4  (September  27, 1993)  ("PTF 
Resin").  This  test  was  first  developed  in 
response  to  the  CIT’s  decision  in  PQ 
Corp.  at  733-35.  It  has  also  been  used 
to  uphold  indirect  purchase  price 
transactions  involving  exporters  and 
their  U.S.  affiliates.  See,  e.g..  Zenith.  We 
agree  with  respondent  that  neither  the 
nature  nor  the  scope  of  Dongbu  USA’s 
selling  activities  with  regard  to  these 
activities  in  the  United  States  have 
changed  in  these  reviews. 

Furthermore,  we  agi’se  vrith 
respondent  that,  when  the  criteria 
described  above  are  met,  we  consider 
the  exporter’s  selling  functions  to  have 
been  relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  We  determine  that  Dongbu  USA’s 
selling  functions  are  of  a  kind  that 
would  normally  be  undertaken  by  the 
exporter  in  coimection  with  these  sales. 
Dongbu  USA’s  role  in  the  payment  of 
cash  deposits  of  antidumping  and 
countervailing  duties,  extension  of 
credit  to  U.S.  customers,  the  processing 
of  certain  warranty  claims,  and  project 
development  are  consistent  with  EP 
classification  and  are  a  relocation  of 
routine  selling  functions  finm  Korea  to 
the  United  States. 

Comment  8.  Petitioners  contend  that 
Dongbu’s  reported  credit  expenses 
should  be  revised  to  reflect  the  date  of 
shipment  from  the  factory.  Petitioners 
claim  that  Dongbu  improperly  computes 
the  number  of  credit  days  basisd  on  the 
date  of  the  bill  of  lading  at  the  port, 
rather  than  on  the  date  of  shipment  from 
the  factory.  Accordingly,  the 
Department  should  increase  the  credit 
period  for  all  U.S.  sales  on  the  basis  of 
facts  available.  Petitioners  argue  that  the 
Department  requires  respondents  to 
calculate  credit  expenses  based  on  the 
niunber  of  days  between  date  of 
shipment  to  the  customer  and  date  of 
payment,  and  that  these  instructions  are 
consistent  with  the  Department’s  long¬ 
standing  practice.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Welded  Stainless 
Steel  Pipe  from  the  Republic  of  Korea, 
57  FR  53693,  53700  (November  12. 

1992)  ("Stainless  Pipe  from  Korea"); 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  from  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
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Administrative  Reviews  and  Notice  of 
Revocation  in  Part,  61  FR  35177,  35181 
(July  5, 1996)  {‘‘PET  Film”]',  and  PTF 
Resin  at  50344. 

However,  according  to  petitioners, 
Dongbu  used  as  the  date  of  shipment  the 
date  of  lading  on  board  the  ship  as 
indicated  on  the  bill  of  lading.  In  doing 
so,  they  claim,  Dongbu  improperly 
shortened  the  credit  expense  period  in 
the  U.S.  market.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Welded  Stainless  Steel  Pipe 
from  Malaysia,  59  FR  4023,  4029 
(January  28, 1994);  and  Final 
Determination  of  Scdes  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom,  58  FR  6207,  6212 
(Janu^  27, 1993). 

Petitioners  support  their  argmnent  by 
stating  that  sales  dociimentation 
examined  by  the  Department  at 
verification  demonstrated  time 
difierences  between  shipment  of 
merchandise  firom  the  factory  and  its 
lading  at  the  port.  They  argue  that 
Dongbu  claims,  post  hoc,  that  the  source 
of  this  information  was  issued  directly 
after  production  was  completed  and 
prior  to  commencement  of  shipment, 
and  does  not  indicate  the  date  of 
shipment  from  the  factory.  In  noting 
this,  petitioners  assert  that  Dongbu 
offers  no  evidence  for  its  claim,  which 
is  contradicted  by  its  earlier  responses 
and  discredited  by  the  document  itself. 
Petitioners  contend  that  Dongbu’s 
position  is  further  weakened  by  its 
unsupported  claim  that  shipment  from 
the  factory  does  not  occur  until  an 
export  permit  has  been  issued  by  the 
Korean  government.  Petitioners  state 
that  the  claim  is  undermined  by 
Dongbu’s  own  calculation  of  the  number 
of  days  between  the  date  of  exptort  and 
the  bill  of  lading  date  (as  opposed  to  the 
date  of  shipment  from  the  factory),  and 
the  fact  that  Dongbu  has  admitt^  that 
subject  merchandise  is  warehoused 
between  shipment  from  the  factory  and 
later  export. 

Dongou  counters  these  arguments  by 
noting  that  its  use  of  the  bill  of  lading 
as  the  date  of  shipment  is  consistent 
with  the  methodology  accepted  by  the 
Department  in  the  first  review  of 
corrosion-resistant-products  and  in  the 
preliminary  results  of  the  present 
reviews.  Dongbu  argues  that  the  issue  is 
not  whether  a  minimum  number  of 
consecutive  reviews  were  conducted 
prior  to  the  change  in  practice — as  in 
Shikoku  Chemicals  Corporation  v. 
United  States,  795  F.  Supp.  417,  421-22 
(QT  1992)  {‘‘Shikoku”),  where  the 
calculation  methodology  was  changed 
without  notice  after  four  consecutive 
reviews  rather  than  just  after  one — but 


whether  there  was  reasonable  reliance 
on  the  Department’s  prior  acceptance  of 
the  methc^ology,  whether  the  fact 
pattern  is  unchanged,  and  whether  there 
is  evidence  of  a  “significant  error.” 
Dongbu  states  that  in  the  present  case, 
it  reasonably  relied  on  the  Department’s 
prior  examination  and  acceptance  of  the 
reported  date  of  shipment,  ^e  fact 
pattern  is  unchanged,  and  there  is  no 
evidence  of  error  in  using  shipment  date 
as  the  date  of  sale. 

Dongbu  maintains  that  petitioners’ 
argument  is  based  on  their  incorrect 
identification  of  a  verification  dociunent 
as  a  shipping  invoice.  The  document  in 
question,  according  to  Dongbu,  is  not  a 
shipping  invoice,  but  a  document  which 
is  generated  prior  to  shipment.  Dongbu 
states  that  actual  shipment  from  the 
factory  does  not  occm:  until  later  in  the 
process,  following  the  transmission  of 
vessel  arrangements  to  the  factory  and 
export  clearance  being  obtained  from 
the  broker.  Therefore,  according  to 
respondent,  the  invoice  petitioners 
question  is  not  the  same  invoice  that  is 
generated  at  the  time  of  shipment  from 
Dongbu’s  factory  and  which  is  the  basis 
for  recording  the  date  of  sale  in 
Dongbu’s  accoimting  records.  Dongbu 
also  notes  that  the  export  permit,  and 
other  documents  singled  out  by 
petitioners  as  suspect,  are  documents 
that  are  prepared  in  advance  of 
shipment  from  the  factory,  while  others, 
including  the  bill  of  lading,  are  issued 
at  approximately  the  time  of  shipment 
from  the  factory.  Accordingly,  these 
facts  explain  the  short  time  differences 
between  the  export  permit  date  and  the 
shipment  date  questioned  by 
petitioners. 

DOC  Position.  Although  we  disagree 
with  petitioners’  interpretation  of  the 
shipping  docmnents,  we  agree  with 
them  that  the  Department’s  general 
practice  is  to  calculate  credit  expenses 
based  on  the  number  of  days  between 
date  of  shipment  to  the  customer  and 
date  of  payment.  See,  e.g..  Stainless  Pipe 
from  Korea  at  53700,  PET  Film  at  35181, 
and  PTF  Resin  at  50344,  However,  we 
agree  with  respondent  that  Dongbu’s  use 
of  the  bill  of  lading  date  as  the  date  of 
shipment  is  consistent  with  the 
methodology  reviewed  and  accepted  by 
the  Department  in  both  the  first  review 
of  corrosion-resistant  products  and  the 
preliminary  results  of  these  reviews;  in 
this  instance,  the  fact  pattern  is 
unchanged,  and  there  is  no  evidence 
that  using  the  bill  of  lading  date  as  the 
shipment  date  would  be  in  error.  See 
Shikoku  at  421-22. 

While  both  petitioners  and 
respondent  argue  at  length  over  the 
identification  and  characteristics  of 
certain  sales  verification 


documentation,  we  refer  to  our  review 
and  analysis  of  the  documents  in 
question  in  our  sales  verification  report 
for  Dongbu.  In  that  report,  and  upon  our 
review  of  the  documents  used  to 
support  the  corresponding  sales  data, 
we  noted  that  “no  discrepancies  were 
noted  for  this  transaction.”  Accordingly, 
we  have  continued  to  use  this 
methodology  for  these  final  review 
results. 

Comment  9.  Petitioners  assert  that 
Dongbu’s  warehousing  expenses  must 
be  deducted  from  U.S.  price.  They  argue 
that  Dongbu’s  warehousing  expenses 
should  be  treated  as  movement  charges 
since  Dongbu  has  stated  that  subject 
merchandise  is  warehoused  post¬ 
production  and  after  shipment  from  the 
factory.  Petitioners  maintain  that  while 
Dongbu  claimed  in  its  questionnaire 
response  that  it  does  not  introduce 
subject  merchandise  into  a  distribution 
warehouse  in  the  United  States,  Dongbu 
later  admitted  that  subject  merchandise 
is  warehoused  after  shipment  from  the 
factory.  According  to  petitioners, 
Dongbu’s  argument  shifted  to  the 
position  that  its  warehousing  expenses 
are  more  similar  to  pre-shipment 
manufacturing  overhead  expenses. 

Petitioners  argue  that  Dongbu’s 
revised  claim  is  based  on  the  incorrect 
view  that  its  warehousing  expenses  are 
inciured  prior  to  shipment  to  its  U.S. 
customers.  Petitioners  state  that  in 
contrast  to  this,  Dongbu  previously 
admitted  that  it  transports  unpainted 
cold-rolled  merchandise  from  the  Seoul 
factory  to  its  Inchon  warehouse  to  await 
exportation.  Accordingly,  the 
Department,  consistent  with  the  statute, 
its  proposed  regulations,  and  the  SAA, 
may  deduct  post-sale  warehousing 
expenses  from  U.S.  price.  See  Proposed 
Regulations  at  7330  and  SAA  at  823, 

827. 

Petitioners  also  take  issue  with 
Dongbu’s  claim  that  its  warehousing 
expenses  are  correctly  characterized  as 
overhead  expenses  since  they  are 
associated  with  the  temporary  storing  of 
semi-finished  products  between  product 
lines.  Petitioners  state  that  Dongbu  itself 
admitted  to  warehousing  finished 
products  after  production  is  completed 
and  after  shipment  from  the  production 
facility.  According  to  petitioners,  post¬ 
production  warehousing  expenses 
incurred  after  shipment  are  not 
attributable  to  manufacturing,  but 
instead  constitute  movement  charges 
and  should  be  deducted  from  U.S.  price. 
See,  e.g..  Erasable  Programmable  Read 
Only  Memories  from  Japan;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  51  FR  39680,  39691  (October 
30, 1986). 
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Petitioners  contend  that  the 
Department  should  resort  to  facts 
available  in  this  instance  because 
Dongbu  failed  to  provide  the  requested 
information  regarding  warehousing 
expenses,  and  because  it  originally 
claimed  that  no  such  warehousing 
actually  occurred.  Petitioners  assert 
that,  at  a  minimiun,  the  Department 
should  deduct  from  U.S.  price,  as  facts 
available,  the  amount  calculated  by 
Dongbu  for  warehousing  expenses. 
Alternatively,  and  only  if  the 
Department  incorrectly  concludes  that 
Dongbu’s  admitted  post-warehousing 
expenses  are  not  movement  charges, 
state  petitioners,  the  amoimt  calculated 
by  Dongbu  for  these  charges  should  be 
deducted  as  a  direct  expense,  since  this 
amoimt  is  directly  linked  to  individual 
sales. 

Dongbu  argues  that  the  pre-shipment 
expenses  questioned  by  petitioners  are 
recorded  as  manufacturing  overhead 
expenses  in  its  normal  accoimting 
records  and  have  been  reported  properly 
as  such  in  its  CXDP  and  CV  data. 
Respondent  states  that  the  cost  of  such 
pre-shipment  overhead  is  no  difrerent 
from  overhead  expenses  associated  with 
temporarily  storing  semi-finished 
products  between  production  lines,  and 
that  the  Department  has  never  treated 
pre-shipment  manufacturing  costs  as 
selling  expenses. 

Contrary  to  petitioners’  claim  that 
Dongbu  sUfted  its  position  and  only 
characterized  these  expenses  as 
manufacturing  overhead  following 
petitioners’  argument  that  they  be 
treated  as  movement  expenses, 
respondent  notes  that  it  pointed  this  out 
three  months  earlier  in  its  Section  O 
cost  response  to  the  Department. 
Respondent  argues  that  petitioners 
continue  to  miss  the  important  point, 
which  is  that  Dongbu  records  these 
expenses  as  factory  overhead,  rather 
than  selling  expenses  in  its  normal 
course  of  business.  Furthermore, 

Dongbu  argues  that  there  is  no  legal 
basis  to  treat  these  expenses  as 
movement  expenses  pursuant  to  section 
771(c)(2)  of  the  Act  since  they  are 
incurred  before  shipment  to  the  U.S. 
customer.  Respondent  argues  that  the 
Department  most  recently  stated  in  the 
Proposed  Regplations  that  the  deduction 
for  movement  expenses  only  “includes 
a  deduction  for  all  warehousing 
expenses  incurred  after  the  merchandise 
leaves  the  producers  factory  *  *  *  ,’’  a 
position  which  the  Department  notes  is 
“(clonsistent  with  the  SAA,  at  823  and 
827.’’  See  Proposed  Regulations  at  7330 
(preamble  to  proposed  section 
351.401(e)). 

DOC  Position.  We  disagree  with 
petitioners’  characterization  of  the 


expenses  in  question  as  post-production 
warehousing  expenses  which  Dongbu 
has  incurred  after  shipment,  and  that 
they  should  be  treated  as  movement 
charges  and  deducted  from  U.S.  price. 

As  we  noted  in  our  sales  verification 
report  for  Dongbu,  the  respondent 
indicated  that  the  warehousing 
expenses  in  question  are  not  treated  as 
selling  expenses,  but  rather  as  cost  of 
manufacturing  expenses.  We  noted  in 
the  same  report  that,  as  such,  the 
amounts  reported  in  Dongbu’s 
questionnaire  response  of  May  24, 1996, 
and  the  method  of  allocating  these 
expenses,  were  shown  during  Dongbu’s 
cost  verification  to  tie  directly  to 
audited  financial  statements.  Therefore, 
as  in  the  preliminary  results  of  these 
reviews,  we  have  continued  to  treat 
these  expenses  as  manufacturing 
oveihead  expenses,  and  we  have  not 
deducted  them  firom  U.S.  price  for  the 
final  review  results. 

Comment  10.  Petitioners  argue  that 
the  Department  should  treat  the  maricup 
charged  by  Dongbu  USA  for 
transportation  services  in  the  U.S. 
market  consistmtly  with  the 
Department’s  treatment  of  similar 
charges  by  Dongbu  Express  in  the 
Korean  market  by  deducting  them  as 
movement  expenses  from  the  U.S.  price. 
Petitioners  note  that  in  the  first  review 
of  corrosion-resistant  products,  and  in 
the  preliminary  results  of  the  present 
reviews,  the  Department  included  the 
markups  paid  by  Dongbu  to  Dtmgbu’s 
home-market  subsidiary,  Dongbu 
Express,  in  the  adjustment  made  to  NV 
for  movement  che^es.  Petitioners 
contend  that  Dongbu’s  transactions  with 
Dongbu  USA  are  identical  in  substance 
to  those  between  Don^u  and  Don^u 
Express,  and  the  Department  must 
analyze  thmn  in  the  same  way.  In  doing 
so.  U.S.  brokerage  and  handling 
expenses,  ocean  freight,  and  the  U.S. 
customs  duty,  which  are  arranged  and/ 
or  paid  for  Elongbu  USA,  should 
therefore  be  increased  by  the 
corresponding  value  of  die  services 
performed  by  Dongbu  USA  relative  to 
these  services. 

Respondent  argues  that  the  actual 
expenses  of  the  l^d  referred  to  by 
petitioners  (i.e.,  the  costs  of  arranging 
for  U.S.  brc^erage  and  handling,  U.S. 
customs  clearance,  and,  as  importer  of 
record,  the  payment  of  customs  duties), 
are  already  completely  accounted  for. 
According  to  Dongbu,  Dongbu  USA 
does  not  directly  arrange  for  these 
services,  but  instead  employs  Customs 
brokers  for  the  brokerage  service, 
handling,  customs  clearance,  and 
payment  of  customs  duties.  Donghu 
states  that  the  full  costs  associate  with 
these  expenses  were  fully  reported  on  a 


sale-by-sale  basis  in  the  computer  field 
USOTREU.  Dongbu  maintains  that  even 
though  it  agrees  with  petitioners  that  the 
markups  charged  by  Dongbu  Express  for 
inland  freight  services  constitute 
deductible  movement  charges,  the 
services  at  issue  are  separate  from  the 
reported  fees  paid  by  Dongbu  USA. 
Dongbu  states  further  that  there  is  no 
legal  basis  for  deducting  an  amoimt  for 
Dongbu  USA's  profit  on  these  sales, 
because  U.S.  profit  deductions  such  as 
those  suggested  by  petitioners  are 
allowed  only  in  connection  with  CEP 
sales,  and  not  EP  sales. 

DOC  Position.  We  agree  with 
petitioners  and  Dongbu  that  the  actual 
expenses  charged  by  Dongbu  Express  for 
inland  freight  services  in  the  Kcuean 
home  marltet  consist  of  movement 
charges  deductible  from  net  price  and 
NV.  We  differ,  however,  with 
petitioners’  argument  that  Dongbu’s 
transactions  with  Dongbu  USA  are 
identical  in  substance  to  those  between 
Dongbu  and  Don^u  Express.  We  agree 
with  respondent  that  the  costs  of 
arranging  for  U.S.  brokerage  and 
handling,  U.S.  customs  clearance,  and, 
as  the  importer  of  record,  the  payment 
of  customs  duties,  are  reflected  in  the 
brokerage  fees  paid  by  Don^u  USA  and 
are  accounted  for  on  a  sale-by-sale  basis 
in  the  reported  field  USOTR^,  which 
we  verified  during  the  sales  verification. 
Accotdindy,  our  treatment  of  these 
expenses  has  not  changed  in  these  final 
review  results. 

Comment  11.  According  to 
petitioners,  the  Department  must  apply 
partial  fects  available  to  account  for 
Dongbu’s  failure  to  report  all  U.S. 
brokerage  expenses.  Petitioners  state 
that  the  Department’s  verification  report 
indicates  t^t  the  company  did  not 
report  any  U.S.  broker^e  expenses  fm 
one  observation  number.  As  a  result,  the 
Department  should  use  partial  fects 
available  for  this  adjustment  in  its  U.S. 
price  calculations.  Respondent 
conceded  thi«  repenting  error  and  did 
not  contest  this  issue. 

DOC  Position.  We  agree  with 
petitioners  and  have  corrected  this  error 
by  deducting  from  U.S.  price  the 
amount  of  U.S.  brokerage  fee  which  we 
verified  should  have  bmn  allocated  to 
this  transaction. 

Comment  12.  Petitioners  maintain 
that  the  Department  must  use  facts 
available  to  account  for  Dongbu’s  failure 
to  report  partial  returns  in  the  home 
market.  Ihey  argue  that  in  its 
questioimaire  responses,  Dongbu 
implied  that  it  had  reported  all  credit 
invoices  as  requested;  however,  at 
verification  the  Department  discovered 
that  partial  returns  were  not  reported. 
Petitioners  state  that  while  Dongbu 
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initially  claimed  as  its  excuse  for 
omitting  partial  returns  that  it  had  over¬ 
reported  sales,  Dongbu  now  claims  that 
it  failed  to  accoiuit  for  partial  retiuns 
because  it  could  not  do  so.  Petitioners 
argue  that  the  explanation  for  Dongbu ’s 
failure  to  report  partial  returns  was  a 
simple  unilateral  decision  not  to  do  so, 
and  that  this  omission  may  result  in  its 
understatement  of  home-market 
monthly  weighted  prices  to  be 
compared  to  U.S.  price  (i.e.,  if  the 
original  sale  involving  the  returned 
merchandise  had  a  lower  price  than 
other  sales  during  the  month). 

Petitioners  state  that  in  similar 
situations  the  Department  has  resorted 
to  facts  available.  See  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Japan,  Singapore, 
Sweden,  Thailand  and  the  United 
Kingdom,  60  FR  10900, 10908  (February 
28, 1995)  (Final  Results  of  Antidumping 
Duty  Administrative  Reviews). 
Petitioners  contend  that  any  uncertainty 
regarding  the  total  effect  of  the  partial 
returns  is  attributable  to  Dongbu’s 
misstatement  of  the  relevant  facts  and 
its  failure  to  accoimt  for  partial  retmns. 
They  further  note  that  had  Dongbu  not 
misled  the  Department  in  stating  that 
returns  had  bmn  traced  to  original 
invoices,  the  effect  of  partial  returns  on 
specific  products  or  CONNUMs  could 
have  been  reviewed  during  the  course  of 
the  review.  However,  given  Dongbu’s 
misstatement  of  the  facts  and  its  failme 
to  accoimt  for  partial  returns,  the 
Department  must  resort  to  facts 
available. 

Dongbu  argues  that  there  is  no  reason 
to  revise  its  home-market  sales  data 
because  its  methodology  used  in 
accounting  for  partial  returns  is 
reasonable  given  its  reporting 
capabilities,  and  that  the  approach  it 
adopted  had  no  significant  impact  on 
the  margin.  According  to  Dongbu. 
petitioners  ignore  the  fact  that  the 
reason  it  did  not  offset  the  reported 
sales  quantities  to  account  for  partial 
returns  is  because  it  could  not  do  so, 
and  that  this  was  verified  by  the 
Department.  Dongbu  excluded  these 
erects  firom  its  reporting  database,  but 
accounted  for  the  universe  of  such 
credits  during  the  quantity  and  value 
reconciliation  of  the  home-market  sales 
verification.  Respondent  argues  that 
petitioners’  claim  that  the  exclusion  of 
these  partial  returns  might  distort 
monthly  weighted-average  prices  is 
unfounded  since  documents  examined 
during  verification  demonstrate  that  the 
total  volume  of  such  adjustments  is  so 
small  as  to  have  no  discernible  effect  on 
weighted-average  prices.  According  to 


Dongbu,  even  if  the  quantities  at  issue 
were  significant,  for  petitioners’  claim  to 
have  merit  would  require  that  the 
original  sales  prices  for  partially 
returned  merchandise  on  average  would 
have  to  have  been  consistently  higher  or 
lower  than  prices  for  comparable 
merchandise  in  the  same  period. 
Respondent  contends,  however,  that 
given  the  random  nature  of  returns, 
there  is  no  reason  for  such  a  pattern  to 
occur.  Also,  Dongbu  asserts  hat  there  is 
no  basis  for  petitioners’  claim  that  it 
misled  the  l5epartment  or  misstated  the 
facts,  and  that  the  methodology  it  used 
to  account  for  partial  returns  is 
consistent  with  that  which  the 
Department  verified  in  the  first  reviews. 

DOC  Position.  We  agree  ivith  Dongbu 
that  its  reporting  methodology  was 
reasonable  and  consistent  with  the 
approach  we  verified  and  accepted  in 
the  first  review  of  corrosion-resistant 
products.  As  we  noted  in  the  home- 
market  section  of  the  Dongbu  sales 
verification  report,  Dongbu  did  not 
report  its  partial  returns  because  it 
could  not  do  so.  We  agree  that  it  was  not 
possible  for  the  Department’s  verifiers  to 
trace  partial  return  credit  invoices  to 
original  sales  transactions.  Although 
Dongbu  excluded  these  credits  from  its 
home-market  database,  we  sampled  and 
tested  a  complete  listing  of  all  such 
partial-return  credits  during  the 
quantity  and  value  reconciliation 
process  of  the  sales  verification,  and 
found  that  Dongbu  adequately 
accounted  for  the  universe  of  such 
credits.  We  also  agree  with  Dongbu  that 
the  total  volume  of  the  adjustments  at 
issue  is  not  significant  and  that,  due  to 
the  random  nature  of  the  returns,  there 
is  no  conclusive  way  of  knowing  that 
the  original  sales  prices  for  partially 
returned  products  was  consistently 
higher  or  lower  than  prices  of 
comparable  products  in  the  same 
period.  Accordingly,  for  the  final  results 
of  this  review  we  have  not  adjusted 
home-market  prices  to  account  for 
partial  retiuns. 

Comment  13.  Petitioners  argue  that 
Dongbu’s  home-market  credit  expenses 
are  improperly  inflated  because  the 
calculation  includes  value-added  tax 
(“VAT’)  in  the  numerator  and  excludes 
VAT  finm  the  denominator.  Petitioners 
further  contend  that  it  is  the 
E)epartment’s  long-standing  practice  to 
calculate  credit  expenses  exclusive  of 
VAT.  Petitioners  explain  that  Dongbii 
calculated  the  credit  period  for  home- 
market  sales  based  on  the  average  credit 
days  outstanding,  and  thereby 
improperly  included  VAT  in  the 
customer’s  accounts  receivable.  They 
state  this  represents  a  practice  not 
permitted  under  the  Department’s 


precedent.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicomanganese  from 
Venezuela,  59  FR  55436,  55438-39 
(November  7, 1994) 

[“Silicomanganese’'];  Steel  Wire  Rope 
from  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  63499, 
63504  (December  11, 1995)  [“Wire 
Rope");  and  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value:  Calcium 
Aluminate  Cement,  Cement  Clinker  and 
Flux  from  France,  59  FR  14136, 14139, 
14146  (March  25, 1994). 

According  to  petitioners,  the  VAT 
portion  of  the  customer’s  accounts 
receivable  relates  to  taxes  which 
Dongbu  collects  firom  the  customer  and 
pays  the  government  of  Korea,  and  not 
to  the  price  which  Dongbu  charges  for 
the  sale  of  the  product  under  review. 
Petitioners  contend  that  the  Department 
should  revise  Dongbu’s  credit  expense 
calculation  such  that  the  VAT  is 
excluded  firom  both  receivables  and 
sales  in  determining  the  credit  period, 
since  the  applicable  credit  period 
concerns  the  period  between  shipment 
and  payment  for  the  merchandise,  and 
not  the  customer’s  payment  of  VAT. 
Petitioners  further  argue  that  in 
Silicomanganese  and  Wire  Rope, 
respondent  attempted  to  improperly 
inflate  its  credit  expense  by  including 
VAT  in  the  numerator  (i.e.,  the  average 
daily  receivables),  and  excluding  VAT 
firom  the  denominator  (i.e.,  the  average 
daily  sales)  of  the  credit  period  ratio,  as 
Dongbu  has  done  in  the  present  review. 
Petitioners  maintain  that  prior  to  the 
Department’s  discovery  at  verification, 
Dongbu  did  not  accurately  disclose  its 
home-market  credit  methodology. 

Dongbu  argues  that  its  home-market 
credit  period  was  accurately  calculated, 
and  that  petitioners’  comment  regarding 
this  issue  is  based  on  a  manifest  error 
in  the  Department’s  sales  verification 
report  for  the  home-market  transaction 
dted.  Dongbu  states  that  the  report 
incorrectly  reports  that  the  accounts 
receivable  amount  used  in  determining 
customer-specific  credit  periods  is 
inclusive  of  VAT,  whereas  the  sales 
amount  was  not.  Respondent  argues  that 
the  verification  documentation  in 
question  demonstrates  that  the  monthly 
sales  total  for  the  customer  reported  is 
in  fact  inclusive  of  VAT,  rather  than 
exclusive.  Dongbu  maintains  that  since 
both  sides  of  the  equation  used  in 
determining  the  custdmer-specific  credit 
period  are  inclusive  of  VAT,  there  is  no 
error  in  the  reporting  methodology. 
Respondent  notes  that  a  potential 
problem  could  only  arise  if  both  sides 
of  the  equation  were  not  reported  on  the 
same  basis. 
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DOC  Position.  We  disagree  with 
petitioners.  While  petitioners  are  correct 
that  it  is  the  Dep)artment’s  practice  to 
calculate  credit  expenses  exclusive  of 
VAT,  we  disagree  with  petitioners’  cites 
to  Silicomanganese  and  Wire  Rope  in 
support  of  their  argument  that  Dongbu 
incorrectly  calculated  the  average 
receivable  tiimover  rate  based  on  an 
average  trade  receivables  inclusive  of 
VAT.  Unlike  the  respondent  in  the 
present  review,  the  respondents  in  these 
cases  sought  an  adjustment  for  the  costs 
associated  with  carrying  additional 
uncertain  liabilities  for  VAT. 

Also,  upon  review  of  the  sales 
verification  documents  cited  by 
respondent  as  the  basis  for  petitioners^ 
incorrect  analysis  of  credit  periods,  we 
agree  that  the  Department’s  analysis 
incorrectly  states  that  the  accoimts 
receivable  amount  used  in  determining 
customer-specific  credit  periods  is  in 
fact  inclusive  of  VAT,  while  reported 
sales  values  were  not.  The  documents 
referred  to  by  the  respondent 
demonstrate  that  the  total  monthly  sales 
used  in  the  credit  period  calculation 
included — not  excluded — ^VAT. 
Consequently,  because  both  sides  of  the 
equation  used  to  determine  the 
customer-specific  credits  are  inclusive 
of  VAT,  we  agree  with  respondent  that 
Dongbu ’s  reporting  methodology  for 
credit  periods  is  not  in  error. 

Comment  14.  Petitioners  claim  that 
the  markup  charged  by  Dongbu  Express 
is  not  a  permissible  freight  deduction, 
and  that  the  Department  must  adjust 
Dongbu’s  home-market  movement 
expenses  in  the  final  results.  Petitioners 
contend  that  Dongbu  has  failed  to 
demonstrate  that  the  fireight-related 
markup  charged  to  Dongbu  by  its 
affiliated  service  provider.  Dongbu 
Express,  was  at  arm’s  length. 
Accordingly,  the  Department  should  use 
facts  available  to  ensure  that  these 
movement  charges  reflect  actual 
movement  expenses,  and  not  merely  an 
intra-corporate  transfer.  Petitioners 
argue  that  Dongbu  reported  the  majority 
of  its  home-market  inland  freight 
expenses  as  the  amount  it  is  charged  by 
Dongbu  Express.  They  state  that  since 
Dongbu  Express  is  an  affiliated  concern, 
the  amoimt  charged  by  it  must  be  shown 
to  be  arm’s-lengffi  before  the  data 
reported  can  be  determined  reliable. 

See,  e.g..  Final  Results  of  Antidumping 
Duty  Administrative  Review;  Color 
Picture  Tubes  from  Japan,  55  FR  37915, 
37922-23  (September  14, 1990). 

Petitioners  claim  that  in  the  crurent 
reviews  the  record  demonstrates  that 
Dongbu  Express’  home-market  height 
charges  to  Dongbu  are  artificially 
inflated  in  excess  of  imaffiliated-party 
charges,  and  that  Dongbu  has  provide 


“no  credible  information  or  evidence’’ 
to  show  that  the  markup  charged  by 
Dongbu  Express  for  height-related 
charges  reflects  market  value,  and  is  not 
simply  a  price  constructed  for  internal 
bookkeeping  purposes.  As  a  result, 
according  to  petitioners,  the  Department 
must  revise  Dongbu’s  claimed  ^ight 
adjustment  by  r^ucing  the  reported 
height  expenses  by  Dongbu  Express  for 
merchandise  delivered  by  unaffiliated 
truckers  by  the  maximum  reported 
amoimt  of  Dongbu  Express’  markup. 
Petitioners  further  argue  that  if  Dongbu 
is  entitled  to  the  frei^t  adjustment,  a 
similar  adjustment  must  be  made  to 
account  for  the  markup  charged  by 
Dongbu  USA  for  transportation-related 
services  in  the  U.S.  market. 

Dongbu  argues  that  the  markup 
charged  by  Dongbu  Express  is 
reasonable  and  at  arm’s  length.  Dongbu 
contends  that,  with  respect  to  the 
markup  charged  by  Dongbu  Express  on 
shipments  using  unaffiliated  truckers, 
petitioners  made  exactly  the  same 
argument  here  as  in  the  first 
administrative  reviews;  those  arguments 
were  rejected  by  the  Department. 
Respondent  states  that  petitioners  have 
misdiaracterized  the  markup  in 
question  as  an  intra-corporate  transfer  or 
“internal  bookkeeping  entry’’  rather 
than  a  real  movement  expense.  Dongbu 
maintains  that  it  has  demonstrated  on 
the  record  of  this  review  that  the 
markups  at  issue  are  reasonable  in 
magnitude  by  comparing  them  to 
Dongbu  Express’  company-wide 
overhead  and  profit,  and  that  while  the 
comparison  expenses  and  profit  data 
relate  to  company-wide  operations 
rather  than  only  steel-related  trucking 
services,  the  test  is  reasonable  and 
accurate  for  the  purpose  of 
demonstrating  that  the  markup  is 
commercially  reasonable.  Dongbu  also 
takes  issue  with  petitioners’  suggestion 
that  it  may  be  manipulating  the  markup 
in  question  in  order  to  “reduce  • 
artificially  the  margin  of  dumping 
calculated’’  by  referencing  the  data 
submitted  by  Dongbu  and  verified  by 
the  Department  during  the  home-market 
sales  verification. 

Respondent  also  points  out  that  the 
Department  verified  in  Korea  that 
Dongbu  makes  ex-factory  sales  where 
Dongbu  Express  provides  the  freight 
services  and  the  customer  pays  Dongbu 
Express  directly  for  the  service.  In  these 
cases  the  amount  paid  is  based  on  the 
same  fee  schedule  charged  by  Dongbu 
Express;  therefore,  the  customer  is 
charged  the  same  amounts  by  Dongbu 
Express  that  Dongbu  Express  charges 
E)ongbu  for  the  same  services. 

DOC  Position.  We  agree  with 
respondent  that  the  amount  charged  by 


Dongbu  Express  is  reasonable  and  at 
arm’s  length;  As  indicated  by  Dongbu,  it 
demonstrated  during  its  home-market 
verification  that  the  prices  charged  by 
Dongbu  Express  to  I>ongbu  were 
commercially  reasonable  charges  for  the 
services  provided  by  Dongbu  Express.  In 
the  present  reviews,  as  was  the  case 
during  the  first  administrative  reviews, 
Dongbu  has  demonstrated  that,  on 
average,  the  percentage  of  Dongbu 
Express’  general  expenses  to  cost  of 
sales  is  equal,  on  average,  to  the  profit 
Dongbu  impress  earns.  The  sum  of  these 
two  items  is  equal  to  E)ongbu  Express’ 
markup  to  unrelated  height  company 
charges,  and,  therefore,  the  prices 
charged  to  Dongbu  by  Dongbu  Express 
accurately  reflect  market  rates. 

Comment  15.  Petitioners  argue  that 
the  Department  must  use  facts  available 
to  determine  the  height  adjustment  for 
deliveries  where  Dongbu  ^press’ 
vehicles  were  used.  Petitioners  contend 
that  Dongbu  refused  to  answer  the 
Department’s  repeated  inquiries  on  the 
matter.  According  to  petitioners. 

Dongbu  confirm^  in  its  supplemental 
questionnaire  response  that  Dongbu 
Express  occasionally  uses  its  own  trucks 
to  transport  subject  merchandise  for 
Dongbu  Steel,  but  indicated  that  such 
instances  were  very  rare  and  involved 
no  greater  than  an  estimated  10%  of 
reptorted  shipments.  Petitioners  state 
that  while  Dongbu  eventually  identified 
those  sales  which  were  transported 
using  Dongbu  Express’  trucks,  it  did  not 
provide  the  actual  costs  of  the  services. 
The  Department  needs  this  information, 
assert  petitioners,  to  calculate  the  freight ' 
adjustment  based  upon  actual  costs. 

See,  e.g..  Color  Television  Receivers, 
Except  for  Video  Monitors,  from 
Taiwan;  Final  Results,  55  FR  47093, 
47099  (November  9, 1990).  Therefore,  as 
a  result  of  Dongbu’s  refusal  to  provide 
requested  information,  the  Department 
should  deny  Dongbu  any  frei^t 
deduction  for  those  deUveries  identified 
as  having  been  made  using  Dongbu 
Express’  personnel  or  vehicles. 

Mspondent  argues  that  the  reported 
amounts  for  transportation  where 
Dongbu  Express  vehicles  were  used 
were  at  arm’s  length.  Dongbu  notes  that 
while  it  pays  a  discrete  amount  for 
'  freight  to  an  affiliated  party  in 
accordance  with  an  established  fee 
schedule,  petitioners  have  erroneously 
claimed  that  it  is  the  Department’s 
practice  to  require  that  adjustments  for 
services  provided  by  affiliated  parties 
should  in  all  circumstances  be  reported 
on  the  basis  of  actual  costs.  Dongbu 
argues  that  in  such  instances  where 
respondents  pay  a  fee  for  such  a  service, 
the  E)epartment’s  practice  is  to  accept 
the  payment  as  the  basis  for  the  reported 


18428 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


adjustment  so  long  as  it  can  be 
demonstrated  to  be  at  arm’s  length.  If 
this  cannot  be  demonstrated,  the 
Department  requires  respondents  to 
calculate  a  cost  build-up  based  on  the 
supplier’s  accoimting  records. 
Respondent  asserts  that  it  has 
demonstrated  in  the  present  review  that 
the  amounts  paid  to  Dongbu  Express  for 
freight  services  provided  using  its  own 
tru^  were  reasonable  and  reflected 
arm’s-length  rates  when  compared  to  a 
benchmark  that  is  at  arm’s  length. 
Furthermore,  accoiding  to  Dongbu,  the 
benchmailc  at  issue  is  ue  arm’s-length 
amount  that  Dongbu  Express  was 
charged  by  unaffiliated  trucking 
companies.  Dongbu  claims  it  has 
demonstrated  that  the  amounts  charged 
to  Dongbu  were  equal  to  those  third 
party  d^arges  plus  a  reasonable  markup 
for  Dongbu  Express’  expenses  and  profit 
incurred  in  arranging  for  the  freight 
services. 

ZX3C  Position.  We  agree  with  Dongbu 
that  the  amounts  reported  for 
transportation  expenses  when  Dongbu 
Express  vehicles  were  used  were 
demonstrated  to  be  at  arm’s  length.  We 
agree  that  it  has  been  the  Department’s 
practice  to  accept  the  payment  made  by 
a  respondent  for  a  service  as  the  basis 
for  reported  adjustments  so  long  as  it 
can  be  demonstrated  to  be  at  arm’s 
length.  If  this  cannot  be  demonstrated, 
we  require  the  respondent  to  calculate 
a  cost  build-up  based  on  suppliers’ 
accounting  records.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Certain  Internal 
Combustion.  Industrial  Forklift  Trucks 
from  Japan,  53  FR  12552  (April  15, 
1988).  In  the  present  case,  however, 
Dongbu  has  demonstrated  that  the 
amounts  paid  to  Dongbu  Express  for 
freight  services  provided  when  using  its 
own  trucks  were  reasonable  and 
accurately  reflect  arm’s-length  rates. 
Donghu  did  this  by  demonstrating  that 
the  amounts  charged  to  Dongbu  are 
equal  to  those  charged  by  xmaffiliated 
trucking  companies  (that  provide 
trucking  services)  plus  a  reasonable 
markup  for  Dongbu  Express’  exptenses 
and  profit  incurr^  in  arranging  for  the 
freight  services. 

Comment  16.  Petitioners  claim  that 
the  POSCXD  group’s  method  of  reporting 
COP  and  CV  data  is  seriously  flawed 
and  warrants  the  use  of  partial  facts 
available.  Petitioners  claim  that  it  is 
unclear  whether  POSCO  accurately 
assigned  internal  product  codes  known 
internally  as  “representative  product 
groups’’  (“RPC’s”)  to  control  niunbers 
(“CONNUM’s”)  b^ed  on  the  physical 
characteristics  of  the  CONNUM.  An 
RPC  is  a  product  having  certain 
industrial  specifications.  POSCO 


created  CONNUMs  using  the 
Department’s  matching  criteria  by 
assigning  RPGs  with  similar  physical 
characteristics  to  the  CONNUM. 
Petitioners  note  that  in  some  instances 
POSCO  combined  RPGs  with  different 
physical  characteristics  into  one 
CONNUM.  Petitioners  argue  that 
combining  disparate  RPGs  to  create  a 
single  CONNUM  and  then  calculating  a 
single  cost  for  this  CONNUM  results  in 
a  severe  distortion  of  costs.  Petitioners 
believe  that  it  would  be  very  easy  for 
POSCO  to  manipulate  the  cost  of 
CONNUMs  by  combining  disparate 
RPGs  into  a  single  CONNUM  to  obtain 
an  artificially  low  cost  for  the 
CONNUM.  Petitioners  state  that  it 
would  be  difficult  for  the  Department  to 
discover  this  type  of  manipulation  due 
to  the  large  niunber  of  RI*Gs  and 
CONNUMs  in  the  database. 
Consequently,  petitioners  conclude  it  is 
impossible  for  the  Department  to 
determine  precisely  which  CONNUMs 
consist  of  multiple  RPGs  with  disparate 
physical  characteristics  and  therefore 
costs  which  are  xmreasonable. 

Petitioners  continue  that  because  there 
is  no  way  for  the  Department  to  assess 
the  extent  of  these  problems,  the 
Department  should  declare  the  RPG 
system  imreliable  and  resort  to  facts 
available.  As  facts  available,  petitioners 
suggest  adjusting  all  of  POSOO’s 
submitted  cost  data  by  assigning  to  each 
CONNUM  the  highest  cost  of 
manufacturing  reported  for  any 
particular  RPG  within  that  CONNUM. 

POSCO  responds  that  it  has 
accurately  assigned  RPGs  to  CONNUMs 
in  accordance  with  the  Department’s 
model-match  hierarchy.  POSCO  claims 
that  the  product  characteristics  captured 
at  the  RPG  level  are  in  some  instances 
more  detailed  than  the  Department’s 
CONNUM  characteristics  and  in  other 
instances  less  detailed.  POSCO  states 
that  for  critical  characteristics  such  as 
width  and  thickness,  POSCO’s  RPG 
characteristics  closely  mirror  the 
Department’s  specifications,  although 
the  exact  ranges  are  not  identical. 
POSCO  asserts  the  RP*G  system  matches 
the  Department’s  requirements  in  the 
vast  majority  of  cases  and  characterizes 
petitioners’  examples  of  severe  systemic 
defects  as  aberrant  examples  which 
were  not  portrayed  as  major  exceptions 
in  the  Department’s  cost  verification 
report. 

DOC  Position.  We  agree  with  the 
POSCO  group.  For  these  final  results  we 
have  accepted  POSCO’s  reported 
CONNUM-specific  costs.  We  found  that 
POSCO’s  cost  data  were  allocated  to  a 
sufficient  level  of  product  detail 
following  the  model-match  instructions. 
To  derive  the  submitted  cost  data. 


POSCO  assigned  and  weight-averaged 
individual  RPGs  based  on 
characteristics  that  corresponded  to  our 
model-match  instructions.  We  examined 
the  component  RPGs  within  selected  * 
CONNUMs  and  noted,  in  some 
instances,  that  the  RPG  characteristics 
were  not  exactly  identical  to  the 
Department’s  characteristics,  and  that 
POSCO’s  combining  of  RPGs  caused  the 
cost  of  certain  characteristics  in  the 
CONNUM  to  be  averaged.  However,  we 
have  determined  there  is  no  indication 
of  a  pervasive  problem  in  how  RPGs 
were  assigned  to  particular  CONNUMs 
and  that,  with  certain  adjustments,  the 
reported  CONNUM  costs  are  reliable. 

We  have  determined  that  POSCO’s 
reported  costs  for  CONNUMs  reasonably 
reflected  the  production  cost  of  the 
merchandise  during  the  POR.  We  made 
a  similar  determination  in  the 
Corrosion-Resistant  Final,  where  we 
accepted  a  respondent’s  CONNUM- 
specific  costs  and  found  that  the  cost 
data  were  allocated  to  a  sufficient  level 
of  product  detail  following  our  model- 
match  instructions.  See  Corrosion- 
Resistant  Final  at  18560. 

Comment  1 7.  Petitioners  argue  that 
the  POSCO  group’s  use  of  the  cost 
during  the  I^R  of  the  most  similar 
CONNUM  for  products  which  were  not 
produced  hut  which  were  sold  during 
the  POR  warrants  the  use  of  partial  facts 
available.  Petitioners  contend  that 
product  costs  can  vary  substantially 
from  one  period  to  the  next. 
Accordingly,  assigning  a  surrogate  value 
from  a  production  period  during  the 
POR  for  a  different  product  produced 
outside  the  POR  may  result  in  a 
substantial  distortion  of  the  reported 
costs.  Petitioners  state  that  the  POSCO 
group  provided  no  information 
regarding  the  method  it  used  in 
selecting  the  most  similar  product  for 
use  as  a  surrogate.  This  practice  did  not 
allow  the  Department  to  assess  whether 
the  reported  most  similar  CONNUM  is, 
in  fact,  the  most  similar.  Petitioners 
contend  that  all  CONNUMs  with  * 
identical  costs  are  surrogates.  As  partial 
facts  available,  petitioners  suggest  using 
the  highest  reported  cost  from  this 
group  for  all  the  CONNUMs  within  the 
group. 

The  POSCO  group  retorts  that  the 
number  of  products  which  were  sold 
during  the  POR  but  which  were  not 
produced  in  this  period  is  trivial.  The 
POSCO  group  criticizes  petitioners’ 
estimate  of  the  number  of  surrogate 
sales,  stating  that  petitioners  have 
inaccurately  and  unreasonably  summed 
the  volume  of  all  CONNUMs  which 
share  the  same  total  cost  of 
manufacturing  with  another  CONNUM. 
The  POSCO  group  contends  that  this 
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calculation  grossly  overstates  the  use  of 
surrogate  values  because  it  is  the 
POSra  group’s  inability  to  account  for 
all  of  the  characteristics  in  the  model 
match  that  is  the  reason  for  the  majority 
of  CXlNNUMs  sharing  the  same  total 
cost  of  manufacturine. 

DOC  Position.  We  nave  accepted  the 
POSCO  group’s  surrogate  CONNUMs  for 
merchandise  product  outside  this 
POR.  For  subject  merchandise  which 
was  sold  but  was  not  produced  during 
this  POR,  the  POSCO  group  used  as  a 
surrogate  the  COM  of  a  similar 
CONNUM  produced  during  this  POR. 

We  compa^  the  physical 
characteristics  of  roSCO’s  surrogate 
CONNUMs  with  the  product  which  was 
produced  outside  the  POR  (see  cost 
verification  exhibit  27).  'This 
comparison  indicates  that  the  physical 
characteristics  of  the  surrogate  closely 
resembled  those  of  the  actual  product. 
With  regard  to  petitioners’  concern  that 
this  method  could  distort  costs  because 
manufacturing  costs  difier  among  time 
periods,  we  note  that  the  small  amount 
of  sales  in  question  renders  this  concern 
insignificant  when  considering  the 
mai^  analysis  as  a  whole. 

Furthermore,  our  verification  findings 
indicate  that  the  POSQD  ^up  reported 
CONNUMs  with  identical  costs 
primarily  because  it  weight-averaged  the 
cost  of  certain  characteristics  (see 
comments  16  and  20  for  further 
discussion). 

Comment  18.  Petitioners  argue  that 
the  POSCO  group  entities’  reported 
costs  are  less  than  those  recorded  in 
each  company’s  financial  statement. 
Petitioners  state  that  the  Department 
must  adjust  the  submitted  data  to 
account  for  this  unreconciled  difference 
as  partial  facts  available.  To  support 
their  position,  petitioners  cite  Pasta,  in 
which  the  Department  made  this  type  of 
adjustment. 

The  POSCO  group  counters  that 
petitioners’  analysis  of  information  on 
the  record  is  groundless  because  it  relies 
on  the  “total  COM  valuation’’  (i.e.,  a 
summation  of  reported  per-unit  COM 
values)  as  the  basis  to  prove  that  there 
is  an  imderstatement  of  reported  costs. 
The  POSCO  group  first  claims  that 
petitioner’s  analysis  relies  on  a 
reconciliation  worksheet  (cost 
verification  exhibit  26)  that  requires 
further  explanation  to  avoid 
misinterpretation  of  the  data.  The 
POSCO  group  explains  that  this 
recondhation  did  not  result  in  a  perfect 
matching  of  the  reported  costs  to  the 
financial-statement  COM  because  the 
recondhation  reUed  on  sales  quantities 
and  not  production  quantities  for  the 
period  of  August  1, 1994  through  Jiily 
20, 1995.  The  POS^  group  then  us^ 


these  sales  quantities  to  extend  the  per- 
unit  COM  values.  However,  the  POSCO 
group  states  that  the  COM  values  refled 
manufacturing  costs  from  July  1, 1994 
through  Jime  30, 1995.  Therefore,  the 
total  costs  which  were  used  to  derive 
the  unit  costs  in  petitioners’  analysis 
refled  a  different  period  of  time  than 
did  the  quantity  used  to  derive  the  sales. 
Second,  the  POSCO  group  explains  that 
the  data  for  third-country  costs  had  to 
be  estimated  because  the  POSCO  group 
entities  do  not  keep  cost  records 
precisely  in  accordance  with  the 
Department’s  requested  reconciUation 
format.  In  order  to  complete  the 
recondhation,  the  POS(X)  group  states 
that  it  made  the  simpUfying  assvunption 
that  the  distribution  of  products  sold  in 
third  countries  was  identical  on  a 
CONNUM-hy-CONNUM  basis  to  the 
distribution  of  those  sold  in  the  home 
market.  The  POSCO  group  asserts  that 
this  mismatch  does  not  indicate  that  the 
submitted  costs  do  not  tie  to  POSCO’s, 
POCOS’’,  or  PSI’s  audited  financial 
statements,  but  rather  it  simply 
indicates  that  the  Department’s 
requested  format  for  the  analysis  did  not 
fit  exactly  the  CONNUM-specific  cost 
reporting  when  apphed  to  third-country 
sales. 

DOC  Position.  We  agree  with  the 
POSCO  group.  We  are  satisfied  that  the 
recondhation  provided  by  the  POSCO 
group  estabUshes  that  the  reported  costs 
are  not  understated.  We  also  agree  with 
the  POSCO  group  that  the  format  of  the 
recondhation  necessarily  would  not 
result  in  a  perfed  match  of  reported 
costs  to  the  finandal  statement,  but  we 
have  determined  that  the  recondhation 
did  indicate  that  all  costs  are  captured. 
We  disagree  with  petitioners  that  this 
situation  is  analogous  to  that  foimd  in 
Pasta.  In  that  case,  the  respondent 
refused  to  provide  a  recondhation  and 
therefore  we  adjusted  for  the  differences 
between  the  reported  costs  and  the  total 
costs  reported  in  the  finandal  statement 
-based  on  our  recondhation.  In  this  case, 
each  of  the  POSCO  group  entities 
provided  the  requested  recondhation 
based  on  certain  assumptions  that  we 
determined  were  not  significant  enough 
to  affed  the  reliability  of  the  data. 

Comment  19.  Petitioners  submit  that 
the  Department  should  make  a  number 
of  adjustments  in  determining  the 
appropriate  fair  value  and  OOP  for 
purchases  of  substrates  by  POSCO’s 
affifiates*.  Petitioners  allege  that  prices 
in  Korea  are  not  set  by  market  forces 
and  therefore  the  Department  should 
not  rely  on  domestic  sales  prices  of 
cold-rolled  or  corrosion-resistant 
produds  for  purposes  of  determining 
whether  the  affiliated  party  transaction 
prices  refled  fair  value.  Petitioners 


suggest  the  Department  should  use 
export  prices  to  third  cormtries  to  assess 
whether  affihated  party  transaction 
prices  refled  fair  value. 

If  the  Department  determines  that  the 
Korean  market  is  viable,  petitioners 
suggest  that  the  Department  should 
calculate  the  difference  in  profitabiUty 
between  sales  to  POCOS,  PSI,  and  other 
customers  in  Korea  for  sales  of  subjed 
merchandise  only  as  the  measure  of  fair 
value.  Petitioners  argue  that  this 
company-specific  and  produd-spedfic 
comparison  more  accurately  portrays 
the  ^fference  in  the  level  of 
profitability  of  sales  to  affiliates  and 
unaffiUated  companies. 

Petitioners  coiitend  that  the 
Department  erroneously  compared 
transfer  prices  of  substrates  to  the  COM 
(as  opposed  to  the  COP)  of  substrates. 
Petitioners  argue  the  statute  explidtly 
requires  that  this  test  be  a  comparison 
of  transfer  price  to  COP,  not  COM. 

The  POSCO  group  argues  that  the 
Department  erroneously  foiled  to  treat 
POSCO.  POCOS,  PSI.  and  PCC  as  a 
single  producer  when  calculating  the 
value  of  steel  substrate  that  was 
subsequently  painted,  coated,  slit,  or 
sheared  by  various  segments  of  the 
collapsed  entity.  The  POSCO  group 
states  that  because  the  Department  is 
treating  POSCO,  POCOS,  PSI,  and  PCC 
as  a  si^e  producer  for  antidumping 
duty  rate  purposes,  the  substrate 
transferred  between  them  should  be 
valued  at  cost  rather  than  at  the  higher 
of  cost,  transfer  price,  or  foir  value. 

The  POSCO  group  challenges  the 
Department’s  application  of  the  “fair- 
value”  and  “major-input”  provisions  in 
this  case.  The  POSCO  group  argues  that 
the  foir^value  provision  and  the  major- 
input  rule  ap'Jtly  only  when  reviewing 
transactions  between  affiliated  entities. 
The  POSCO  group  contends  that  neither 
subsections  (2)  nor  (3)  of  section  773(f) 
of  the  Ad  apply  in  this  case,  where  the 
reviewed  transactions  are  between 
segments  of  a  single  collapsed  entity. 
The  POSCO  group  states  ffiat  the 
Department  created  a  single  producer 
for  purposes  of  calculating  the  COP 
when  the  Department  instruded  the 
POSCO  group  to  calculate  a  single, 
weighted  cost  for  each  unique  control 
number  when  reporting  the  costs  of 
products  manufoctured  at  POSCO, 
POCOS,  PSI.  or  PCC.  The  POSCO  group 
dtes  the  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Iron  Construction  Castings  from 
Canada,  59  FR  25603, 25604  (May  17. 
1994)  (“Iron  Castings")  to  support  its 
case  that  the  Department  treats 
collapsed  respondents  as  a  single  entity. 
The  roSCO  group  also  states  the 
Department  tested  sales  of  a  single 


18430 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


control  number,  without  regard  to  the 
identity  of  the  producer,  to  see  if  the 
control  number  was  sold  below  cost. 

The  POSCX)  group  argues  that  by 
applying  the  major-input  rule  and  the 
f^-value  test  to  the  collapsed  entity, 
the  Department  failed  to  ^Ifill  its  own 
stated  intention  to  treat  POSCO, 

POCOS,  PSI  and  PCC  as  a  single 
producer. 

The  POSCO  group  cites  the  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Forged 
Steel  Crankshafts  from  the  United 
Kingdom.  61  FR  54613,  54614  (October 
21, 1996)  [“Crankshafts")  to  support  its 
position  that  the  Department  does  not 
apply  the  fair-value  provision  or  the 
major-input  rule  to  transfers  of  steel 
substrate  between  divisions  of  a  single 
company.  The  POSCO  group  also  states 
that  it  is  logically  inconsistent  and 
contrary  to  law  for  the  Department  to 
treat  two  or  more  entities  as  a  single 
unit  for  some  areas  of  dumping  analysis 
such  as  inter-company  transfers  imder 
the  CEP  methodology  and  subject 
merchandise  purchased  for  resale  and 
not  disregard  transfer  prices  in  this 
instance.  The  POSCO  group  cites 
examples  such  as  tecludcal  services, 
warranty,  and  advertising  expenses  that 
are  routinely  valued  at  the  entity’s  cost, 
not  at  a  rate  charged  by  one  entity  to  its 
parent,  subsidiary,  or  sister  division. 

The  POSCO  group  sets  forth  that 
unafBliated  resellers  have  argued  that, 
for  purposes  of  the  sales  below  cost  test, 
the  Department  should  value  subject 
merchandise  purchased  from 
unaffihated  suppliers  based  on  the 
acquisition  price  rather  than  on  the 
supplier’s  production  costs.  POSCO 
states  the  Department  has  rejbcted  this 
argument,  explaining  that  COP  means 
actual  production  costs  of  the 
producer — plus  selling,  general  and 
administrative  expenses  (“SG&A”) — and 
not  the  acquisition  price,  in  the  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Elemental 
Sulphur  from  Canada.  61  FR  8239,  8251 
(March  4, 1996)  [“Sulphuf’). 

The  POSCO  group  argues  that  the 
Department’s  foir-value  adjustment 
inappropriately  double  counts  expenses 
and  erroneously  introduces  profit  into 
the  calculated  COP  for  the  sales-below- 
cost  analysis.  The  POSCO  group  asserts 
using  the  transfer  price  to  value 
POCOS”  substrate  purchases  includes 
POSCO’s  profit  nominally  earned  on  the 
substrate  transaction  as  well  as  elements 
of  POSCO’s  SG&A.  ’This,  the  POSCO 
group  avers,  violates  the  Department’s 
own  definition  of  the  COM,  which 
consists  of  materials,  labor,  fixed  and 
variable  overhead. 


The  POSCO  group  argues  if  the 
Department  erroneously  applies  the  fair- 
value  test,  fundamental  errors  in  the 
preliminary  methodology  should  be 
corrected  for  the  final  results.  The 
POSCO  group  states  the  statute  directs 
that  the  ambirnt  of  the  element  under 
consideration,  in  this  case  the  substrate, 
should  fairly  reflect  the  amoimt  usually 
represented  in  sales  of  that  merchandise 
in  the  market  under  consideration.  The 
POSCO  group  states  that  it  had  sales  of 
comparable  merchandise  both  to 
members  of  the  combined  entity  and  to 
imaffiliated  customers.  The  POSCO 
group  contends  the  Department 
therefore  should  have  compared  these 
two  sets  of  prices  when  performing  the 
fair-value  test.  The  POSCO  group 
criticizes  the  Department’s  methodology 
as  too  broad  and  inaccurate  because  the 
Department  did  not  attempt  to  compare 
profitability  across  sales  of  the  same 
product  sold  in  the  same  relative 
volume  to  affiliated  and  unaffiliated 
customers. 

Petitioners  retort  that  the  statute 
explicitly  requires  that  the  major-input 
rule  and  fair-value  provisions  be 
applied  to  transactions  involving 
transfers  of  substrate  between  POSCO, 
POCOS,  PSI,  and  PCC.  Petitioners  argue 
that  regardless  of  whether  these  entities 
have  been  collapsed,  they  are  clearly 
and  undeniably  “affiliated  persons” 
under  the  statutory  definition. 
Accordingly,  major  inputs  should  be 
valued  using  the  major-input  rule  and 
the  fair-value  provision.  Petitioners 
contend  the  collapsing  of  entities 
merely  goes  to  the  level  of  affiliation 
between  the  separate  corporations  and 
the  imusual  intimacy  of  the  relationship 
between  the  parties.  If  collapsed, 
entities  are  treated  as  a  single  firm  for 
the  limited  purpose  of  sales  reporting 
and  calculation  of  a  single  margin. 
Petitioners  argue  that  collapsing, 
however,  does  not  extinguish  corporate 
forms  per  se.  Petitioners  state  that  the 
collapsing  of  POSCO,  POCOS,  PSI,  and 
PCC  for  sales  reporting  and  margin 
calculation  does  not  in  any  way 
extinguish,  or  even  diminish,  the  fact 
that  these  entities  are  separate  legal 
businesses.  Petitioners  assert  that,  to  the 
contrary,  the  collapsing  of  these  entities 
merely  evidences  the  extremely  high 
degree  of  affiliation  and  intimate  nature 
of  their  relationship  demonstrated  on 
the  record  between  these  separate 
corporate  eqtities.  Petitioners  cite  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof.  Whether  Assembled  or 
Unassembled,  from  Germany  61  FR 
38166,  38187  (July  23, 1996)  to  support 


their  position  that  the  major-input  rule 
and  fair-value  provisions  apply 
regardless  of  whether  the  entities  are 
collapsed  for  sales  purposes. 

Petitioners  state  that  the  POSCO 
group’s  argument  regarding  the 
Department’s  valuation  of  merchandise 
purchased  for  resale  is  incorrect  since 
the  statutory  provision  on  which  the 
POSCO  group  relies  relates  to  subject 
merchandise,  not  inputs.  Petitioners 
also  disagree  with  the  POSCO  group’s 
contention  that  the  application  of  the 
major-input  rule  results  in  the 
inappropriate  inclusion  of  profit  and 
certain  expenses  because  the  major- 
input  rule  goes  exclusively  to  material 
costs;  accordingly,  profit  earned  on  sales 
or  purchases  of  the  subject  merchandise 
never  enters  into  the  major-input  rule 
and  cannot  be  infused  into  the  COM  as 
a  result  of  that  rule.  Petitioners  continue 
that,  for  example,  the  cost  to  POCOS  of 
the  substrate  naturally  includes  a 
markup  charged  by  POSCO  and  that  the 
price  with  the  markup  represents  the 
true  cost  to  POCOS  of  the  input. 

DOC  Position.  As  indicated  in  the 
preliminary  results  of  this  review,  we 
have  treated  POSCO,  POCOS,  and  PSI  as 
a  collapsed,  single  entity,  the  POSCO 
group,  for  purposes  of  our  antidumping 
analysis.  See.  e.g..  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review:  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea.  61  FR  51882, 

51884  (O^ober  4, 1996).  We  have 
determined  that  the  POSCO  group 
represents  one  producer  of  certain  cold- 
rolled  steel  flat  products  and  certmn 
corrosion-resistant  carbon  steel  flat 
products.  We  note  that  the  POSCO 
group  has  also  been  treated  as  a  single 
.  entity  in  prior  segments  of  these 
proceedings.  See.  e.g..  Final 
Determination  of  S^es  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products.  Certain  Cold-Rolled 
Carbon  Steel  Flat  F^ducts.  and  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Korea,  58  FR  37176  Quly  9, 1993). 

We  have  reconsidered  our  position 
with  respect  to  those  companies  which 
the  Department  determine  are  properly 
treated  as  a  single  entity  in  performing 
an  antidumping  analysis.  We  find  that 
our  prior  practice  of  collapsing  entities 
while  continuing  to  apply  the  fair-value 
provision  and  the  major-input  rule  is 
improper.  We  have  determined  that  a 
decision  to  treat  affiliated  parties  as  a 
single  entity  necessitates  that 
transactions  among  the  parties  also  be 
valued  based  on  the  group  as  a  whole. 
As  such,  we  find  that  among  collapsed 
entities,  the  fair-value  and  major-input 
provisions  are  not  controlling.  Thus,  for 
both  sales  and  cost  reporting  purposes. 
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we  consider  the  POSCO  group  to  be  one 
producer.  With  regard  to  transfers  of 
inputs  among  the  POSCO  group 
companies  we  have  valued  transfers  of 
substrate  between  the  companies  at  the 
cost  of  manufacturing  of  the  substrate 
plus  the  cost  of  inter-company 
transportation  and  packing.  We  find  the 
facts  of  this  case  analogous  to  those 
found  in  Crankshafts  where  we  did  not 
apply  the  fair-value  provision  or  the 
major-input  rule  to  transfers  of  steel 
substrate  between  divisions  of  a  single 
company.  In  Crankshafts,  we  sated  that 
“(a)lthough  respondent  describes  UEF 
and  UES  as  “related”  in  various  sections 
of  their  questioimaire  response,  the 
weight  of  record  evidence  (e.g., 
corporate  structure  charts  and  audited 
financial  statements)  indicate  that  they 
are  divisions  of  the  same  corporation. 
The  Department  has  determined  that 
section  773(e)  (2)  and  (4)  does  not  apply 
in  such  situations.”  Crankshafts  at 
54614.  See  also  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Offshore 
Platform  Jackets  and  Piles  from  Japan, 

51  FR 11788, 11791  (April  7, 1986), 
where  the  Department  stated  that 
because  NSC’s  steel  was  manufactured 
internally  by  another  division  of  the 
same  company,  section  773(e)  of  the 
Act — ^in  relevant  part  now  sections 
773(f)  (2)  and  (3)-— is  inapplicable. 
Section  773(f)(2)  directs  the  Department 
to  disregard,  in  certain  instances, 
transactions  directly  or  indirectly 
between  two  persons.  Since  we  have 
determined  that  the  POSCO  group  is 
one  entity  for  these  final  results, 
sections  773(f)  (2)  and  (3)  of  the  Act 
cannot  apply  because  there  are  no 
I  transactions  between  affiliated  persons. 

I  We  disagree  with  p>etitioners’  reliance 

'  on  Presses  from  Germany  which  they 
I  argue  supports  their  position  that  the 
I  major-input  rule  and  fair-value 

provisions  apply  regardless  of  whether 
f  the  entities  are  collapsed  for  sales 
I  purposes.  In  that  case,  the  companies  at 

!  issue  were  not  collapsed  for  sales 

i  reporting.  However,  respondents  argued 

for  combining  certain  elements  of  cost 
between  two  affiliated  companies 
because  the  combination  of  these 
companies  met,  in  their  view,  the  sales 
collapsing  criteria  set  forth  by  the 
Department  in  Iron  Castings.  We  did  not 
combine  the  companies  for  cost 
purposes  in  that  case  because  the  two 
companies  made  different  models  and 
the  respondent  selectively  averaged 
certain  costs  between  the  companies  but 
!  not  other  costs.  This  is  not  consistent 
with  the  facts  in  the  current  case  where 
we  combined  companies  for  sales 
reporting  purposes  and  are  now 
combining  the  same  companies  which 


produce  the  same  models  for  cost 
purposes.  Additionally,  in  the  current 
case,  we  are  combining  all  elements  of 
cost,  not  selected  elements  of  cost  as 
respondent’s  suggested  in  Presses  from 
Germany. 

Petitioners’  comments  regarding  the 
comparison  of  affiliated  transactions  to 
sales  to  third  coimtries  are  moot  since 
we  have  determined  that  the  Korean 
market  is  viable.  The  comments 
received  from  petitioners  and 
respondent  concerning  the  application 
in  ffiese  cases  of  the  fair-value  and 
major-input  provisions  are  irrelevant  to 
these  final  results,  since  the  Department 
has  determined  that  sections  773(f)  (2) 
and  (3)  of  the  Act  do  not  apply  here. 

Comment  20.  Petitioners  argue  the 
Department  should  apply  partial  facts 
available  for  the  POSCO  group’s 
submitted  costs  because  costs  for  certain 
physical  characteristics  were  not 
appropriately  accounted  for.  See 
proprietary  version  of  the  Department’s 
cost  analysis  memo,  dated  April  2. 1997, 
for  an  explanation  of  these  physical 
characteristics.  Petitioners  state  RPGs 
are  unreliable  as  evidenced  by  the  fact 
that  some  RPGs  with  similar 
characteristics  have  different  costs. 

The  POSCO  group  retorts  that  the 
Department  may  not  apply  adverse  facts 
available  simply  because  POSCO  did 
not  maintain  costs  in  the  level  of  detail 
contemplated  by  the  Department.  The 
POSCO  group  states  in  cases  where  a 
company  has  been  imable  to  provide 
costs  at  the  level  of  detail  requested  by 
the  Department,  the  Department  has 
accepted  the  reported  costs  where  it  was 
satisfied  that  those  costs  nonetheless 
reasonably  reflected  the  actual  costs  of 
producing  the  subject  merchandise 
during  the  POR.  The  POSCO  group  cites 
the  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada,  61  FR 
13815, 13817  (March  28. 1996) 
["Canadian  Plate"),  where  the 
Department  accepted  submitted  costs 
despite  the  fact  that  the  respondent  had 
reported  costs  for  one  of  two  producing 
mills.  The  POSCO  group  states  the 
Department  concluded  that  the 
respondent’s  methodology  was 
reasonable,  given  (1)  the  nature  of  its 
cost  accounting  system,  (2)  its  verified 
inability  to  determine  specific  costs,  and 
(3)  the  conservative  method  in  which 
the  costs  were  reported.  The  POSCO 
group  asserts  its  reported  costs  reflect 
the  actual  costs  as  recorded  in  its 
normal  accoimting  system  and 
reasonably  reflect  the  cost  of  producing 
the  merchandise. 


Petitioners  counter  that  the  POSCO 
group  failed  to  furnish  the  Department 
with  any  means  to  account  for  the  costs 
associated  with  certain  characteristics 
and  did  not,  as  the  antidumping 
questionnaire  requires,  provide  costs 
determined  on  the  basis  of  specific 
CONNUMs.  Petitioners  state  that  the 
POSCO  group’s  failure  to  account  for 
the  cost  of  these  characteristics  severely 
distorts  the  dumping  calculations  by 
understating  the  costs  associated  with 
these  products. 

The  POSCO  group  argues  the 
Department  routinely  accepts  reported 
costs  where  the  Department  is  satisfied 
that  those  costs  reasonably  reflect  the 
actual  costs  of  producing  the  subject 
merchandise.  The  POSC^  group  asserts 
that  its  reported  costs  are  acceptable  for 
the  same  reasons  as  stated  in  Canadian 
Plate.  Specifically,  the  POSCO  group 
states  the  reported  costs  are  basi^  on 
the  costs  as  recorded  in  the  company’s 
normal  accoimting  system.  The  PO^O 
group  points  out  it  does  not  track  cost 
difierences  with  respect  to  certain 
physical  characteristics,  which  it 
maintains  is  a  reasonable  and 
conservative  approach,  because  any 
costs  associated  with  these  differences 
have  been  spread  over  all  products. 

With  regard  to  petitioners’  argument 
that  a  serious  distortion  of  costs  results 
from  combining  RPGs  into  CONNUMs, 
the  POSCO  group  responds  that  the  cost 
difierence  between  two  RPGs  with 
similar  characteristics  results  from 
POSCO’s  ability  to  produce  identical 
products  using  difierent  production 
lines  and  production  routes.  The 
POSCO  group  states  it  may  also  produce 
different  volumes  of  a  given  product 
over  a  specific  period,  resulting  in 
varying  unit  costs.  The  POSCO  group 
argues  that  deviations  in  actual  costs  for 
similar  RPGs  are  not  evidence  of  wide 
physical  dissimilarity  or  an  improper 
combination,  but  rather  a  real-world 
testimony  to  the  accuracy  of  POSCO’s 
RPG  system  where  different  processing 
conditions  result  in  different  costs. 

DOC  Position.  We  agree  with 
petitioners  and  respondent  in  part.  We 
agree  with  petitioners  that  the  POSCO 
group  did  not  appropriately  account  for 
two  physical  characteristics.  See  the 
IDepartment’s  final  cost  analysis  memo, 
dated  April  2, 1997.  For  the  two 
physical  characteristics  at  issue,  the 
POSCO  group  derived  a  general 
weighted-average  cost  that  was  applied 
imiformly  to  all  merchandise  that 
contained  these  characteristics.  This 
resulted  in  a  distortion  of  the  COM  of 
CONNUMs  with  lower  sales  volume  but 
which  required  a  costlier  and  higher 
grade  of  substrate.  This  weight-averaged 
cost  is  also  contrary  to  POSCO’s  normal 
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cost  accounting  system  which  reflects 
cost  differences  of  RPGs;  when  RPGs 
were  combined  to  create  CONNUMs, 
differentiations  were  lost  through 
averaging.  For  these  final  results,  we 
calculate  adjustment  factors  specific  to 
different  types  within  each 
characteristic,  and  recalculated  the 
COM  of  the  affected  CONNUMs. 

With  regard  to  the  remaining  physical 
characteristics,  we  have  determined  that 
the  POSCO  group  reported  product- 
specific  costs  from  its  normal  cost 
accounting  system,  which  reasonably 
reflect  the  actual  cost  of  producing  the 
merchandise.  We  agree  with  the  POSCO 
group  that  its  reported  costs  for  the 
other  physical  characteristics  were 
reasonable,  for  the  same  reasons 
outlined  in  Canadian  Plate. 

Specifically,  the  POSCO  group  reported 
product  costs  in  as  much  detail  as  its 
normal  cost  accounting  system 
provides,  and  any  costs  associated  with 
the  other  physical  characteristics  are 
captured  and  allocated  to  all  products. 

Comment  21.  Petitioners  ai^e  that  if 
the  Department  persists  in  employing 
the  unduly  narrow  reading  of  the 
statute’s  affiliation  provision  that  it 
employed  in  its  preliminary  results, 
POCOS’s  U.S.  price  should  be  based  on 
the  price  charged  to  AKO  because, 
bas^  on  such  a  narrow  reading,  POCOS 
was  not  in  fact  affiliated  with  that  sales 
entity. 

The  POSCO  group  argues  that  POCOS 
was  affiliated  with  AKO  and  BUS,  and 
that  even  petitioners  have 
acknowledged  this  fact. 

DOC  Position.  As  discussed  in  the 
DOC  Position  to  Comment  2,  supra,  we 
have  determined  that  POCOS  was 
affiliated  with  the  entities  in  question 
and  that,  therefore,  U.S.  price  should  be 
based  upon  the  prices  charged  to  the 
unaffiliated  U.S.  customers  reported  by 
the  POSCO  group. 

Comment  22.  Petitioners  argue  that  if 
the  Depturtment  finds  that  POCOS  was 
affiliated  with  the  Korean  and  U.S. 
companies  through  which  the  U.S.  sales 
of  its  products  were  made,  the 
Department  should  classify  POCOS’s 
U.S.  sales  as  CEP  transactions,  and  make 
the  required  deductions  finm  U.S.  gross 
unit  price.  Petitioners  also  argue  that  the 
Department  should  classify  POSCO’s 
U.S.  sales,  which  are  made  through 
POSTRADE  and  POSAM,  as  CEP 
transactions. 

Petitioners  state  that  the  Department 
classifies  sales  as  EP  transactions  if  they 
satisfy  three  criteria:  The  merchandise  is 
not  inventoried  in  the  United  States,  the 
commercial  channel  at  issue  is 
customary,  and  the  U.S.  selling  agent 
functions  only  as  a  commimications 
link  and  mere  processor  of  sales-related 


documentation.  See,  e.g..  Presses  from 
Germany  at  38171  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Large  Newspaper  Printing 
Presses  and  Components  Thereof, 
Whether  Assembled  or  Unassembled. 
From  Japan,  61  FR  38139,  38141  (July 
23, 1996)  (“Presses  from  Japan"). 

Regarding  the  first  two  criteria, 
petitioners  state  that  subject 
merchandise  is  almost  never 
warehoused  for  ^le  in  either  the  United 
States  or  Korea  by  manufacturers  or 
trading  companies,  and  the  large 
customer  that  typically  buys  from  the 
manufacturer  or  trading  company  would 
not  require  an  alternative  channel  of 
distribution.  Consequently,  petitioners 
assert,  the  Department’s  analysis  must 
focus  on  the  third  criterion:  whether  the 
U.S.  selling  agent  functions  as  more 
than  a  communications  link  and  mere 
processor  of  sales-related 
documentation. 

Furthermore,  for  purposes  of  this 
analysis,  petitioners  argue  that  because 
POCOS  performs  virtually  no  selling 
functions  in  any  of  its  markets  other 
than  actually  selling  the  product  and 
maintaining  customer  contacts,  the 
Department’s  analysis  of  the  functions 
of  POCOS’  home  market  and  U.S.  sales 
entities  should  focus  primarily  on  their 
role  in  actually  selling  the  product  and 
maintaining  customer  contacts,  which 
petitioners  assert  is  significant  enough 
to  warrant  classifying  the  U.S.  sales  in 
question  as  CEP  sales. 

Petitioners  argue  that  several  cases 
cited  by  the  POSCO  group  in  its  letter 
of  September  20, 1996,  as  instances 
where  the  Department  treated  sales  as 
EP  (formerly  purchase  price)  sales, 
where  the  U.S.  affiliates  allegedly 
played  a  far  more  active  role  than  did 
POSAM  and  BUS,  actually  involved 
instances  where  the  Department 
indicated  the  U.S.  affiliates  did  not  play 
a  substantive  role  in  negotiating  U.S. 
sales  prices.  See.  e.g..  Notice  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Lengtb 
Carbon  Steel  Plate  from  France,  58  FR 
37125,  37133  (July  9, 1993);  Wire  Rod  at 
68869;  and  Final  Determination  of  Sales 
at  Ijess  Than  Fair  Value:  Coated 
Groundwood  Paper  from  Finland.  56  FR 
56363,  56371  (November  4, 1991). 
Petitioners  argue  that  these 
determinations  support  petitioners’ 
point  that  even  when  a  sale  is  made 
prior  to  importation,  the  Department 
will  classify  that  sale  as  a  CEP 
transaction  when  the  U.S.  affiliate 
negotiates,  or  plays  a  significant  role  in 


negotiating,  the  selling  prices  in  the 
United  States. 

Petitioners  argue  that  BUS’s  close 
contact  with  U.S.  customers  (both  apart 
fitjm  and  during  the  sales  process),  its 
role  in  setting  the  price  with  the  U.S. 
customers,  and  its  involvement  in 
numerous  other  stages  of  such 
transactions  show  that  BUS  is  much 
more  than  a  mere  processor  of  sales- 
related  documentation  or  a 
communications  link  in  the  U.S.  sales 
process,  but  rather  is  actively  involved 
in  selling,  transporting,  and  financing 
the  product. 

Petitioners  argue  that  the  SG&A  data 
of  BUS  suggests  that  BUS  performed 
even  more  general  selling  activities  for 
POCOS’  U.S.  sales  than  POCOS  does  for 
its  own  home-market  sales. 

Petitioners  also  argue  that  the 
Department  should  treat  POSCO’s  U.S. 
sales  made  through  POSAM,  a  U.S. 
trading  company  owned  by  POSCO,  as 
CEP  transactions,  because  record 
evidence  indicates  that  POSAM’s  role  in 
the  U.S.  sales  process  for  POSCO 
products  is  very  similar  to  that  of  BUS. 

Petitioners  argue  that  in  Presses  from 
Germany  the  Department  found  similar 
sales  activities  being  performed  by  U.S. 
affiliates,  and  the  existence  of 
substantial  SG&A  ex{}enses  incurred  by 
those  affiliates  in  the  U.S.  sales  process, 
and,  as  a  result,  the  Department 
classified  sales  transacted  by  these  • 
entities  as  CEP  sales.  Petitioners 
indicate  tliat  the  financial  statements  of 
BUS  indicate  the  significant  extent  to 
which  it  was  involved  in  the  U.S.  sales 
process. 

Petitioners  ai^e  that  the 
Department’s  verification  reports  do  not 
indicate  that  U.S.  customers  negotiate 
directly  with  POCOS  or  that  BUS  plays 
no  role  in  establishing  U.S.  prices,  but 
rather  that  the  POSCO  group  had  only 
stated  these  points  at  verification. 
Furthermore,  petitioners  argue  that  the 
presence  of  a  POCOS  official  at  the  U.S. 
sales  verification  at  the  offices  of  BUS, 
and  the  assertion  by  the  POSCO  group 
that  this  official  considers  and  confirms 
the  proposed  U.S.  price,  do  not  negate 
the  fact  that  BUS,  not  POCOS,  deals 
with  the  customer  and  negotiates  the 
final  price. 

The  POSCO  group  contests 
petitioners’  claim  that  the  Department 
should  ignore  the  first  two  criteria  for 
determining  whether  or  not  sales  are 
classified  as  EP.  The  POSCO  group 
argues  that  it  is  the  Department’s 
longstanding  practice  to  consider  all 
three  criteria,  and  that  the  Department 
has  in  fact  done  so  in  prior  steel  cases, 
including  the  Corrosion-Resistant  Final; 
Wire  Rod  at  68869,  in  regard  to  the  other 
physical  characteristics,  and  Rrass  Sheet 
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and  Strip  from  The  Netherlands;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  ra  1324, 

1326  (January  19, 1996).  The  POSCO 
group  asserts  that  the  SAA  and  the 
Proposed  Regulations  confirm  the 
Department’s  intention  to  continue  its 
consistent  prior  practice  in  this  area; 
that  the  Department  cannot  simply 
change  its  regulations  and  practices  for 
each  industry  subject  to  an  antidvunpii^ 
inquiry;  and  that  changing  Department 
practice  on  a  case-by-case  basis  and 
applying  different  standards  to 
respondents  in  different  industries 
would  be  fundamentally  unfair  to  all 
parties. 

The  POSCO  group  argues  that 
petitioners’  claim  that  BUS  played  an 
important  role  in  setting  the  price  to  the 
ultimate  customer  is  dii^ly 
contradicted  by  the  sales  verification 
reports  and  the  record  evidence.  The 
POSCO  group  notes  that  the  petitioners 
state  that  POSAM’s  role  in  the  U.S.  sales 
process  for  POSCO  products  is  very 
similar  to  the  role  of  BUS  in  the  U.S. 
sales  process  for  POCOS  products,  and 
that  the  Korea  sales  verification  report 
noted  that  the  Department’s  review  of 
sales  documentation  confirmed  that 
POSAM  served  as  a  fodlitator  of  the 
sales  process,  that  any  customer  service 
or  pit^uct  specification  issues  were 
referred  to  POSCO,  and  that  POSAM’s 
function  as  facilitator  of  U.S.  sales 
appeared  to  be  limited  to  functioning  as 
the  importer  of  record  and  processing 
logistical  arrangements  such  as 
brokerage  and  handling.  The  POSCO 
group  also  notes  that  the  U.S.  sales 
verification  report  indicates  that  BUS 
simply  facilitates  corrununications 
between  POCOS  and  the  U.S.  customer. 

The  POSCO  group  argues  that 
POCOS’  approval  of  the  key  terms  of 
sale  was  not  a  proforma  process. 

Rather,  POCOS  received  its  customers’ 
requests  concerning  the  key  terms  of 
sale,  considered  them,  and  determined 
the  final  price  and  quantity  of  each  sale. 
The  POSCO  group  indicates  that  the 
U.S.  sales  verification  rhport  states  that 
POCOS’  prices  to  the  U.S.  customers 
were  negotiated  with  POCOS.  The 
POSCO  group  also  indicates  that  one 
sales  trace  at  the  home-market  sales 
verification  provides  support  that 
POCOS  determined  the  quantity  sold: 
the  U.S.  customer  tried  to  change  the 
quantity  component  of  the  purdase 
requisition  and  sent  this  request  to  BUS, 
but  this  request  was  refused  by  POCOS. 

The  POSCO  group  argues  that 
petitioners’  suggestion  that  POCOS’s 
sales  should  be  classified  as  CEP  sales 
because  all  sales  contact  with  the 
customer  was  made  by  BUS  is 
ridiculous.  The  POSCO  group  states  that 


the  whole  point  of  having  a  U.S.  affiliate 
in  such  back-to-back  sales  transactions 
as  those  here  and  in  every  other  such  EP 
case  is  to  have  a  presence  in  the  United 
States  to  facilitate  communications 
which,  as  stated  in  the  U.S.  sales 
verification  report,  was  the  role  of  BUS 
in  POCOS’s  U.S.  sales. 

As  for  petitioners’  argument  that  the 
Department  should  classify  the  POSCO 
group’s  U.S.  sales  as  CEP  sales  because 
BUS  and  POSAM  purportedly 
undertook  numerous  activities  with 
respect  to  U.S.  sales,  the  POSCO  group 
argues  that  the  Department  has 
determined  in  scores  of  previous  cases 
that  a  respondent’s  sales  are  properly 
classified  as  EP  (formerly  purchase 
price)  sales  when  its  U.S.  affiliate 
vmdertakes  activities  identical  to  those 
imdertaken  here  by  BUS  and  POSAM. 
For  example,  in  the  first  administrative 
review  of  this  corrosion-resistant  steel 
order,  the  Department  found  sales  to  be 
EP  when  the  U.S.  affiliate  participated 
in  sales  negotiations  and  took  title  and 
warehoused  the  product.  See  Corrosion- 
Resistant  Final  at  18551, 18562.  The 
POSCO  group  argues  that  petitioners’ 
claim  that  certain  others  of  these  past 
cases  are  distinguishable  because  the 
affiliates  did  not  negotiate  sales  prices  is 
not  convincing  because  BUS  likewise 
did  not  negotiate  sales  prices  but,  rather, 
only  communicated  sales  prices 
determined  by  POCOS  to  POCOS’  U.S. 
customers. 

The  POSCO  group  argues  that  many 
of  the  responsibilities  attributed  by 
petitioners  to  BUS  are  commonly 
imdertaken  by  an  afiiliated  soling  entity 
that  acts  as  a  communications  link, 
while  several  others  are  typically 
undertaken  by  an  entity,  like  BUS,  that 
serves  as  the  importer  of  record.  Hie 
POSCO  group  argues  that  the  record 
shows  that  BUS  played  a  very  limited 
role  in  U.S.  transportation  services,  and 
the  POSCO  group  argues  that  petitioners 
failed  to  mention  various  functions 
POCOS  undertakes  for  U.S.  sales, 
including  (1)  arranging  and  paying  for 
height  to  the  Korean  port,  hiding 
charges,  wharfage,  harbor  maintenance 
fees,  miscellaneous  charges,  and  bank 
charges;  (2)  applying  for  and  supplying 
documentation  for  duty  drawbadc;  (3) 
investigating  and  handling  warranty 
claims;  (4)  determining  the  quarterly 
price  to  be  charged  BUS  and  the  prices 
for  each  individual  sale;  and  (5) 
obtainii^  market  research  from 
numerous  sources. 

The  POSCO  group  indicates  that 
BUS’S  overall  SG&A  expense  figure  does 
not  accurately  reflect  the  expenses  it 
incurs  in  selling  the  subject 
merchandise  bwause  BUS”  activities 
extend  far  beyond  selling  the 


merchandise  subject  to  this 
antidumping  inquiry,  as  evidenced  by 
relatively  small  value  of  its  sales  of 
subject  merchandise  compared  to  total 
sales.  The  POSCO  group  argues  that 
petitioners’  continued  reliance  on 
Presses  from  Germany  is  misplaced 
because  in  that  case  the  U.S.  affiliates 
played  a  far  more  active  role  than  did 
BUS  and  POSAM  in  these  cases, 
including  identification  of  specific 
customers,  handling  of  warranty 
expenses,  supervision  of  installation  of 
pr^ucts,  substantial  procurement  of 
parts,  provision  of  technical  assistance, 
and  arrangement  of  post-sale 
warehousing. 

DOC  Position.  We  disagree  with 
petitioners’  assertion  that  the  POSCO 
group’s  sales  should  be  reclassified  as 
CEP  rales.  When  the  three  criteria 
described  in  the  DOC  Position  to 
Comment  7  supra  are  met,  we  consider 
the  exporter’s  selling  functions  to  have 
been  relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  whme  the  rales  agent  performs 
them.  We  also  have  recogniz^  and 
classified  as  indirect  EP  rales  certain 
transactions  involving  selling  activities 
similar  to  those  of  BUS  in  other 
antidumping  proceedings  involving 
Korean  manufacturers  and  their  related 
U.S.  affiliates.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Circular  Welded  Non-Alloy 
Steel  Pipe  from  the  Republic  of  Korea, 

57  FR  42942, 42950-1  (September  17, 
1992). 

In  these  reviews,  we  determine  that 
the  selling  functions  of  POSAM  and 
BUS  are  of  a  kind  that  would  normally 
be  undertaken  by  the  exporter  in 
connection  with  these  sdes.  The  role  of 
POSAM  and  BUS  in  the  payment  of 
cash  deposits  of  antidumping  and 
countervailing  duties,  their  arrangement 
of  certain  movement-related  expmises, 
their  involvement  in  contracts  with 
customers  and  commissionaires  and  in 
activities  related  to  customer  payment, 
are  consistent  with  EP  classification  and 
are  a  relocation  of  routine  selling 
functions  from  Korea  to  the  United 
States. 

Comment  23.  Petitioners  argue  that, 
regardless  of  whether  the  POSCO 
group’s  U.S.  rales  are  classified  as  EP  ot 
CEP  transactions,  the  Department 
should  reduce  U.S.  price  by  a  portion  of 
the  revenue  earned  by  PO^TRADE, 
POSAM,  AKO,  and  BUS  through  the 
purchase  and  re-sale  of  steel  in  the 
“back-to-back”  nature  of  the  U.S.  rales. 
The  additional  deduction  would  reflect 
a  portion  of  this  markup  that  can  be 
attributed  to  those  entities’  additional 
costs  {e.g.,  overhead)  and  profit  that  can 
he  associated  with  the  movement 
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expenses  reported  by  the  POSCO  group 
in  its  U.S.  sales  file. 

Petitioners  indicate  that  for  another 
respondent  in  these  proceedings, 

Dongbu  Steel,  the  Department  has  made 
comparable  deductions  firom  price, 
involving  transportation  expense 
services  provided  by  an  affiliated  party, 
Dongbu  Express.  See  Corrosion- 
Resistant  Final  at  18554  and  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Korea: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
51882,  51886  (October  4, 1996) 
(“Preliminary  Results").  Petitioners 
argue  that  POSTRADE,  POSAM,  AKO, 
and  BUS  performed  functions  similar  to 
those  performed  by  Dongbu  Express, 
and  in  the  case  of  the  latter  the 
Department  deducted  fitjm  home- 
market  price  the  fee  charged  by  Dongbu 
Express  to  Dongbu,  which  reflected  a 
mi^up  beyond  the  expenses  directly 
incurred  by  Dongbu  Express  in  the 
provision  of  the  services. 

Petitioners  tugue  that  the  only 
difference  between  the  POSCO  group’s 
scenario  and  that  of  Dongbu  Express  is 
that  POSCO,  POCOS,  and  PSI  did  not 
pay  the  affiliates  directly  for  the 
provision  of  the  movement  expense 
services;  rather,  those  affiliates  were 
reimbursed  for  these,  as  well  as  other 
services,  through  the  “back-to-back” 
nature  of  the  U.S.  sales  transactions. 
Petitioners  argue  that  these  markups 
reflect  payment  for  all  of  the  services 
rendered  for  POSCO,  POCOS,  and  PSI, 
and  would  have  been  incurred  by 
POSCO,  POCOS,  and  PSI  regardless  of 
what  entities  were  involved  in  the 
process. 

Petitioners  cite  an  additional  case 
where  a  similar  adjustment  was  made 
for  services  provided  by  affiliated 
parties.  See  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
from  fapan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  ra  3167, 3178-9  Oanuary  28, 
1992)  ("Forklifts”).  Petitioners  argue 
that,  as  in  Forklifts,  the  Department 
should  presume  that  the  amounts  paid 
by  POSra,  POCOS,  and  PSI  beyond  the 
actual  expenses  directly  incurred  by  the 
affiliated  parties  for  the  certain  specific 
expenses  would  have  been  incurred  by 
POSCO  and  POCOS  (directly  or 
indirectly),  regardless  of  who  provided 
those  services.  Consequently, 
petitioners  argue  that  the  Department 
should  deduct  &t)m  U.S.  price  an 
additional  amoimt  for  those  services  to 
reflect  expenses  beyond  those  directly 
incurred  by  the  affiliates. 

Petitioners  argue  that  because 
POSTRADE  and  AKO  only  provided 
movement  services,  it  is  reasonable  to 


deduct  the  entire  markup  of  those 
Korean  affiliates  in  the  calculation  of 
U.S.  price.  For  POCOS,  petitioners  note, 
the  diflerence  for  each  sale  can  be 
derived  from  the  U.S.  sales  database;  for 
the  other  U.S.  sales  of  respondent  (i.e., 
those  of  POSCO  and  PSI),  petitioners 
propose  a  specific  per-ton  amount, 
based  on  sales  verification  report  exhibit 
24  at  17,  which  concerns  a  particular 
sale. 

Regarding  POSAM  and  BUS,  the 
petitioners  concede  that  the  deductions 
should  not  be  based  on  the  entire 
markup,  hut  only  the  expenses  and 
profit  ffiat  can  reasonably  be  attributed 
to  U.S.  movement  expenses.  Petitioners 
state  that  it  is  not  possible,  fi'om  the 
information  provided  by  the  POSCO 
group,  to  determine  what  portion  is 
attri  Wable  to  the  services  other  than 
those  concerning  U.S.  movement 
expenses.  Petitioners  argue  that  the 
Department  should  use  the  Dongbu 
Express  markup  information  available 
from  the  public  record  as  a  basis  for 
determining  how  to  adjust  the  POSCO 
group’s  reported  U.S.  movement 
expenses.  Petitioners  argue  that  this  is 
appropriate  because  Dongbu  Express 
only  provides  services  related  to 
movement,  and  those  services  are 
similar  to  some  of  those  provided  by  the 
affiliates  of  POSCO,  POOOS,  and  PSI. 
Petitioners  state  that  information 
submitted  on  the  record  hy  Dongbu 
indicates  that  Dongbu  Express’  markup 
was  30  percent;  therefore,  petitioners 
argue,  the  Department  should  increase 
the  U.S.  movement  expense  variables 
(INLFWCU,  USOTREU,  USDUTYU,  and 
MARNINU)  by  30  percent.  See  the 
public  version  of  the  letter  from 
Morrison  &  Foerster  to  the  Secretary  of 
Commerce,  dated  February  29, 1996 
(Exhibit  B-31  at  1).  As  an  alternative 
sotuce  for  an  adjustment  factor  for  the 
U.S.  affiliates,  the  petitioners  cite 
estimates  based  upon  reported  markups 
of  POSTRADE  and  AKO. 

The  POSCO  group  argues  that 
petitioners’  request  to  make  adjustments 
for  POSAM  and  BUS  represents  the 
rejection  of  years  of  uniform  practice, 
and  that  the  Department  properly 
rejected  this  argument  in  the 
preliminary  results  of  these  reviews. 

The  POSCO  group  argues  that  the 
affiliate  revenue  in  question  reflects  the 
affiliates’  indirect  selling  expenses  and 
profit,  typical  of  hundreds  of  identical 
transactions  that  the  Department  has 
examined  in  scores  of  prior  cases, 
including  numerous  steel  cases. 

Respondent  argues  that  section  772(c) 
of  the  Act  indicates  that  profit  and  any 
indirect  selling  expenses  or  overhead 
are  not  to  be  deducted  fiom  EP. 
Respondent  indicates  that  the 


Department  has  frequently  examined 
ba^-to-back  transactions  like  those 
involved  here,  and  has  never  deducted 
profit  or  indirect  selling  expenses  from 
EP,  and  did  not  do  so  in  the  Corrosion- 
Resistant  Final. 

The  POSCO  group  argues  that  the 
Department’s  longstanding  policy 
concerning  EP  sales  is  to  utilize  the 
price  paid  by  the  first  unaffiUated  U.S. 
customer  and  to  deduct  only  direct 
selling  expenses  firom  the  price.  The 
POSCO  group  cites  Certain  Iron 
Construction  Castings  from  Canada: 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  51  FR  2412  (January 
16, 1986)  ("Castings  Final’)  as  a  case 
where  the  Department  rejected 
petitioner’s  request  that  a  markup 
earned  by  a  related  U.S.  distributor  be 
deducted  firom  purchase  price  because 
the  law  only  authorizes  deduction  of 
direct  expenses  from  purchase  price 
(now  EP). 

The  POSCO  group  indicates  that  even 
if  the  petitioners’  claim  can  be  limited 
to  transportation  services,  the  claim 
should  still  be  rejected  because,  imlike 
Dongbu  Express,  POSAM  and  BUS 
purdiased  and  re-sold  the  merchandise 
in  typical  back-to-back  indirect  EP 
transactions,  and  those  affiliates’  role  in 
providing  transportation  services  was 
ve^  limited. 

Finally,  while  it  believes  it  is  not 
necessary  because  no  adjustment  such 
as  that  proposed  by  petitioners  is 
appropriate,  the  POSCO  group  notes 
that  the  petitioners’  calculation  of  the  30 
percent  adjustment  factor  is  faulty 
because  it  apparently  reflects  total 
revenue  earned  by  Efongbu  Express.  The 
POSCO  group  states  that  this  figure  is 
irrelevant  bemuse  Dongbu  Express’ 
expenses  would  have  to  be  deducted 
from  that  figure  so  that  one  could 
calculate  the  relevant  figure,  Dongbu 
Express’  profit  as  a  percentage  of  cost  of 
salcts. 

DOC  Position.  As  indicated  elsewhere 
in  this  notice,  the  basis  for  treating  the 
U.S.  sales  as  EP  rather  than  CEP,  for 
purposes  of  our  analysis,  is  that  the 
"  record  indicates  that  POSAM  and  BUS 
acted  as  mere  facilitators  of  the 
transactions  in  question,  rather  than  as 
selling  agents.  Consequently,  in 
analyzing  the  U.S.  sales  of  the  POSCO 
group,  it  would  be  inappropriate  for  us 
to  treat  a  significant  portion  of  the 
expenses  incurred  by  the  affiliates  in 
question  as  selling  expenses,  indirect  or 
otherwise. 

In  any  case,  petitioners  only  propose 
additional  adjustments  to  U.S.  price  that 
can  reasonably  be  limited  to  movement 
expenses,  which  are  to  be  deducted  in 
the  calculation  of  U.S.  price.  See  section 
772(c)(2)(A)  of  the  Act.  The  U.S. 
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expenses  reported  by  the  POSCO  group 
were  deducted  from  U.S.  price  in  the 
preliminary  results,  without  objection 
from  respondent  and  consistent  with  the 
requirements  of  the  statute.  Any 
additional  portion  of  the  revenue  earned 
by  the  affiliates  through  the  “back-to- 
back”  nature  of  the  U.S.  sales  that  can 
be  attributed  to  U.S.  movement  should 
be  deducted  as  well. 

The  POSCO  group  questions  the  30 
percent  adjustment  factor  proposed  by 
petitioners  because  the  POSCO  group 
claims  that  the  profit  rate  would  be  the 
“relevant  figxua.”  However,  none  of  the 
cases  dted  by  respondent,  including  the 
Corrosion-Resistant  Final  and  Forklifts, 
provide  any  grounds  for  limiting  the 
adjustment  to  just  profit.  In  the 
Corrosion-Resistant  Final,  we  deducted 
from  home-market  price  the  entire 
amount  charged  by  Dongbu  Express  to 
Dongbu.  In  Forklifts  the  QT  found  that, 
because  the  services  performed  were 
directly  connected  with  the  movement 
of  forklift  trucks  from  Japan  to  the 
United  States,  the  Department  correctly 
determined  that  Toyo’s  mark-ups  were 
actual  expenses  relating  to  the 
movement  of  the  subject  imports  that 
Toyo  would  have  incurred  regardless  of 
the  relationship  of  the  party  performing 
the  service,  and  that  our  conclusions 
were  reasonable  and  our  determination 
was  in  accordance  with  the  law.  See 
Toyota  Motor  Sales,  Inc.  v.  United 
States,  Consol  Ct.  No.  92-03-00134, 

Shj  Oto.  93-154  (OT  1993). 

Furtnermore,  in  Forklifts  the  CTT  also 
indicated  that  because  the  parties 
involved  were  only  related  indirectly, 
no  intra-company  transfer  was  taking 
place.  This  is  also  the  case  with  POCOS, 
because  it  is  not  directly  affiliated  with 
its  U.S.  selling  entity;  consequently,  we 
have  determined  that  the  appropriate 
factor  by  which  to  increase  ^e  reported 
expenses  for  those  certain  specific 
services  provided  by  BUS  is  the  markup 
of  Dongbu  Express,  including  the 
portion  that  constitutes  profit.  However, 
because  POSAM  was  wholly-owned  by 
POSCO,  the  profit  earned  by  POSAM 
that  can  be  attributed  to  the  movement 
services  it  provided  to  POSCO  should 
be  treated  as  an  intra-company  transfer, 
and  therefore  should  not  be  deducted 
from  U.S.  price.  Therefore,  the 
appropriate  adjustment  factor  for  the 
U.S.  sales  of  POSCO  and  PSl  would  be 
the  markup,  net  of  the  profit  rate. 

We  have  determined,  based  on  the 
Dongbu  exhibit  cited  by  petitioners  and 
the  POSCO  group,  the  appropriate 
markup  rate  was  eight  percent,  of  which 
one-half  reflected  profit.  Consequently, 
the  appropriate  adjustment  factor  is 
eight  percent  for  POCOS  and  four 
percent  for  POSCO  and  PSI.  We 


multiplied  these  factors  by  the  variables 
cited  by  petitioners,  and  deducted  the 
results  in  the  calculation  of  U.S.  price. 

Regarding  the  Castings  Final,  mat 
case  actually  states  that  the  distributor’s 
markup  was  not  deducted  from  U.S. 
price  because  it  did  not  fall  into  any  of 
the  categories  of  expenses  that  should 
be  deducted  from  U.S.  price  for 
purchase  price  sales.  See  Castings  Final 
at  2414.  However,  as  noted  above, 
POSAM  and  BUS  clearly  did  provide 
services  involving  movement  expenses, 
and  some  of  the  markup,  beyond  the 
portion  reflected  in  the  movement 
expenses  reported  by  the  POSCO  group 
in  its  U.S.  sales  databases,  can  be 
attributed  to  those  movement  services. 

Regarding  POSTRADE  and  AKO,  the 
POS&)  group  did  not  contest  either 
petitioners’  assertion  that  those  affiliates 
only  provided  transportation  services, 
or  petitioners’  conclusion  that  it  is 
consequently  reasonable  to  deduct  from 
U.S.  price  the  entire  markup  (or,  in  the 
case  of  sales  through  POSTRADE,  a 
markup  based  on  a  verified  sale).  No 
information  on  the  record  indicates  that 
those  affiliates  provided  services  other 
than  those  described  by  petitioners.  To 
accoimt  for  the  additional  unreported 
expenses,  for  POCOS’s  U.S.  sales  we 
have  deducted  from  U.S.  price  the  entire 
difference  between  the  price  paid  by 
BUS  to  AKO  and  the  price  paid  by  AKO 
to  POCOS.  However,  for  POSCO’s  and 
PSI’s  U.S.  sales,  which  were  made 
through  POSTRADE,  we  have  only 
deducted  from  U.S.  price  that  portion  of 
the  POSTRADE  markup  that  is  not 
accoimted  for  by  POSTRADE  profit  (i.e., 
one-half  of  the  markup,  in  accordance 
with  the  Dongbu  Express  information), 
because  that  profit  can  be  considered  to 
have  been  an  internal  transfer. 

Comment  24.  Petitioners  argue  that 
the  Department  should  reverse  its 
preliminary  decision  regarding  duty 
absorption,  should  conduct  duty 
absorption  inquiries,  and  should 
determine  that  respondents  have,  in 
fact,  absorbed  antidumping  duties  on 
behalf  of  their  customers.  Petitioners 
argue  that  the  statute  provides  that 
during  any  review  initiated  two  years 
after  publication  of  an  antidumping 
duty  order,  the  Department,  if 
requested,  will  determine  whether  a 
foreign  producer  absorbed  antidumping 
duties  on  behalf  of  its  U.S.  customers 
when  subject  merchandise  is  imported 
into  the  United  States  through  an 
affiliate  of  the  producer.  Petitioners 
argue  that  they  requested  such  a 
determination,  and  that  reviews  were 
initiated  two  years  after  the  publication 
of  the  relevant  antidumping  duty  order. 

Petitioners  argue  that  even  if  tne 
Department  continues  to  determine  that 


it  is  not  required  to  conduct  the 
requested  duty  absorption  inquiry 
during  these  reviews  because  it 
determines  that  these  reviews  are  the 
“first”  ones  for  purposes  of  duty 
absorption,  the  Department  nevertheless 
retains  the  discretion  to  do  so  and 
should  do  so  in  these  reviews. 

Petitioners  argue  that  the  Department 
should  not  ignore  absorption  when  it  is 
obvious  on  the  record.  Petitioners  argue 
that  analysis  of  U.S.  sales  of  POCOS 
indicates  that  the  retxim  to  POCOS  on 
certain  sales  was  negative  and, 
consequently,  that  duties  were 
absorbed. 

Petitioners  argue  that  confining 
absorption  inquiries  to  the  second  and 
fourth  reviews  will  encourage 
respondents  to  manipulate  the 
administrative  review  process  to  avoid 
duty  absorption  findings.  Petitioners 
argue  that  if  respondents  know  with 
certainty  that  absorption  reviews  will 
only  be  conducted  in  the  second  and 
fourth  reviews,  they  could,  and  likely 
will,  alter  their  absorption  practices,  or 
not  export  any  subject  merchandise  to 
the  United  States  for  the  review  periods 
in  which  the  absorption  reviews  are  to 
be  conducted. 

Petitioners  argue  that  absorption 
inquiries  in  these  administrative 
reviews  would  eliminate  the  necessity 
of  filing  protective  absorption  inquiry 
requests  that  would  otherwise  be 
imposed  upon  petitioners.  Petitioners 
state  that  limiting  such  inquiries  to 
certain  reviews  would  require 
petitioners  to  incur  the  additional 
expense  of  requesting  a  review  in  those 
years  solely  to  check  for  absorption. 
Petitioners  state  that  such  additional 
requests  would  also  consume  the 
limited  resources  of  the  Department  and 
impose  greater  burdens  on  respondents. 
Even  if  the  Department  chose  to  conduct 
such  an  absorption  inquiry  where  a 
review  was  not  requested,  substantial 
information  would  be  required  which 
could  be  obtained  during  the  normal 
course  of  reviews  such  as  these. 

The  POSCO  group  argues  that 
petitioners’  duty  absorption  argument  is 
untimely  and  irrelevant  in  this 
administrative  review.  The 
Department’s  proposed  regulations 
indicate  that  for  “transition  orders” 
such  as  these,  the  Department  will  only 
make  a  duty  absorption  determination 
for  administrative  reviews  initiated  in 
1996  or  1998.  Furthermore,  respondent 
argues,  the  SAA  states  that  the  duty 
absorption  inquiry  is  only  relevant  in 
the  context  of  a  simset  review 
proceeding.  Respondent  states  that  the 
SAA  indicates  that  “(tjhe  duty 
absorption  inquiry  would  not  afiect  the 
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calculation  of  margins  in  administrative 
reviews”  (SAA  at  885). 

DOC  Position.  We  disagree  with 
petitioners.  As  we  stated  in  the 
preliminary  results  of  these  reviews  and 
earlier  in  this  notice  in  the  EKX) 

Position  on  Comment  3,  for  transition 
orders  as  defined  in  section  751(c)(6)(C) 
of  the  Act,  i.e.,  orders  in  eflect  before 
January  1, 1995,  §  351.213(j)(2)  of  our 
Proposed  Regulations  provides  that  the 
E)epartment  will  make  a  duty  absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  See  Preliminary  Results  at 
51883.  It  is  not  the  Department’s  intent 
to  go  beyond  what  the  statute  provided 
with  respect  to  conducting  duty 
absorption  determinations  in  the 
second-and  fourth-year  reviews. 

Comment  25.  Petitioners  argue  that 
the  Department  should  adjust  NV  to 
account  for  physical  differences 
between  cold-rolled  products  that  were 
tension-leveled  and  &ose  that  were  not 
tension-leveled.  Petitioners  state  that 
this  process  imparts  special  flatness 
characteristics  to  steel  products  and, 
therefore,  results  in  commercial 
distinctions  among  products  which 
hequently  command  a  price  extra. 

Petitioners  argue  that  the  POSCO 
group  apparently  did  not  provide  any 
information  during  verification 
supporting  its  claim  that  there  are  no 
commercial  differences  between 
products  that  were  tension-leveled  and 
those  that  were  not,  except  perhaps  for 
products  which  were  processed  on  one 
other  specific  line  which  could  impart 
characteristics  similar  to  those  imparted 
by  tension  levelers.  Petitioners  argue 
that  the  POSCO  group  conceded  that  a 
large  volume  of  products  were  not 
tension-leveled  or  processed  on  that 
other  single  line.  Consequently,  it  is 
very  possible  that  tension-leveled  U.S. 
sales  are  being  compared  to  home- 
market  sales  ^at  were  not  tension- 
leveled. 

Petitioners  argue  that  the  Department 
should  recognize  that  tension-leveling 
does,  in  fact,  create  commercial 
distinctions  among  otherwise  identical 
products,  which  are  reflected  in  higher 
prices  for  tension-leveled  products. 
Petitioners  argue  that  as  adverse  facts 
available  the  Department  should 
presume  that  all  products  sold  in  the 
United  States  were  tension-leveled,  and 
that  all  of  these  sales  are  being  matched 
to  home-market  sales  of  products  that 
have  not  been  tension-leveled.  The 
Department  should  then  make  an 
upward  adjustment  to  normal  value  to 
account  for  physical  differences  in 
tension-leveling  between  U.S.  and 
home-market  products.  Petitioners 
assert  this  adjustment  should  be  based 


upon  information  submitted  by  , 

petitioners,  because  the  POSCO  group’s 
responses  do  not  contain  data  that  can 
be  used  to  quantify  the  commercial 
difference  l^tween  products  that  have 
been  tension-leveled  and  those  that 
have  not. 

The  POSCO  group  argues  that  its 
methodology  is  reasonable,  that  the 
Department  verified  the  products  at 
issue  are  commercially 
indistinguishable,  and  that  the  Korea 
sales  verification  report  supports  this 
conclusion. 

The  POSCO  group  argues  that 
petitioners  are  incorrect  in  their  claim 
that  respondent  has  not  demonstrated 
that  prc^ucts  that  are  not  separately 
tension-leveled  are  commercially 
indistinguishable  from  other  prc^ucts 
that  have  been  tension-leveled.  The 
POSCO  group  argues  that  because  it 
does  not  charge  any  extras  depending 
on  whether  or  not  the  product  is 
tension-leveled,  and  b^ause  the 
respondent’s  customers,  in  placing  the 
orders,  did  not  specify  whether  or  not 
the  products  should  be  tension-leveled, 
the  products  are  commercially 
indistinguishable,  and,  in  fact,  the  same 
price  is  charged  whether  or  not  the 
product  is  separately  tension-leveled. 

The  POSCO  group  also  argues  that  the 
petitioners  are  mistaken  in  their 
estimates  of  the  quantity  of  steel  that 
did  not  pass  through  any  type  of 
equipment  that  imparts  tension-leveled 
characteristics. 

For  the  above  reasons,  the  POSCO 
group  argues  that  the  Department 
should  not  increase  the  NV  of  cold- 
rolled  products  to  account  for  alleged 
unreported  differences  in  physical 
characteristics  due  to  differences  in 
tension-leveling. 

DOC  Position.  While  inconsistencies 
exist  between  the  explanations  of  this 
product  characteristic  provided  by  the 
POSCO  group  in  (a)  its  February  13, 

1996  submission,  (b)  at  the  sales 
verification  in  Korea,  and  (c)  in  its 
rebuttal  brief,  nothing  on  the  record  of 
these  reviews  contradicts  the  conclusion 
that  a  large  portion  of  the  home-market 
sales  of  cold-rolled  merchandise  (other 
than  full-hard  coil  and  electrical  steel) 
was  either  tension-leveled  or  processed 
in  such  a  way  that  it  possessed 
properties  very  similar  to  steel  that  had 
been  tension-leveled.  Furthermore,  no 
information  on  the  record  of  these 
reviews  indicates  that  the  customers  of 
the  POSCO  group  requested  that  their 
steel  be  tension-leveled,  or  that  the 
POSCO  group  charged  extra  for  steel 
that  was  tension-leveled  (or  otherwise 
processed  in  a  way  that  would  impart 
similar  properties).  Furthermore,  ^ere 
is  no  information  on  the  record  of  these 


reviews  indicating  that  the  POSCO 
group  could  actually  determine  from  its 
internal  records  whether  or  not  specific 
sales  consisted  of  steel  that  was  tension- 
leveled.  Finally,  there  is  no  record 
evidence  indicating  that  the  POSCO 
group  failed  to  report  the  costs 
associated  with  these  processes.  As  a 
result,  in  these  reviews  we  have  not 
made  any  adjustments  for  this  product 
characteristic. 

Comment  26.  Petitioners  argue  that 
POSCO’s  overrun  sales  are  outside  the 
ordinary  course  of  trade  and,  therefore, 
if  the  Department  should  base  NV  on 
home-market  sales,  those  overrun  sales 
should  be  excluded  fit)m  the 
Department’s  calculations.  Petitioners 
argue  that  the  factors  considered 
previously  by  the  Department  in 
analysis  of  this  issue — ^their  volume 
relative  to  other  sales,  the  profitability 
of  such  sales,  and  the  types  of  customers 
purchasing  them — demonstrate  that  the 
POSCO  group’s  overrun  sales  were 
outside  the  ordinary  course  of  trade. 
Petitioners  cite  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Australia;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  61  FR  14049, 14050-51  (March 
29, 1996)  {“Australian  FinaT'). 
Petitioners  point  out  that  even  the 
POSCO  group,  in  requesting  that  it  be 
excused  firom  reporting  the  downstream 
sales  of  affiliated  service  centers  in 
which  POSCO  owned  a  minority- 
interest.  acknowledged  that  overrun 
sales  were  not  comparable  to  non¬ 
overrun  sales  through  its  exclusion  of 
sales  of  ovemm  coil  from  its 
presentation  of  downstream  sales  data. 

The  POSCO  group  argues  that  the 
facts  with  respect  to  the  POSCO  group’s 
ovemm  sales  are  strikingly  similar  to 
those  examined  by  the  Department  in 
the  Australian  Final  (at  14051),  in 
which  the  Department  determined  that 
the  overrun  sales  of  Broken  Hill 
Proprietary  Company  Ltd.  (“BHP”)  were 
in  the  ordinary  course  of  trade.  The 
POSCO  group  argues  that,  as  in  that 
case,  the  Department  typically  examines 
several  factors,  none  of  which  is 
dispositive,  including:  (1)  whether  the 
home-market  sales  in  question  did  in 
fact  consist  of  production  overruns;  (2) 
whether  differences  in  physical 
characteristics,  product  uses,  or 
production  costs  existed  between 
overruns  and  ordinary  production;  and 
(3)  whether  the  price  and  profit 
differentials  between  sales  of  overruns 
and  ordinary  production  were 
dissimilar. 

The  POSCO  group  argues  that  the 
Department  verified  the  POSCO  group’s 
methodology  for  classifying  overrun 
sales,  and  no  discrepancies  were  noted 
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in  the  Korea  sales  verification  report, 
thereby  establishing  that  the  overrun 
merchandise  had  b^n  properly 
classified  for  reporting  purposes.  The 
POSCO  group  states  that,  for  a  given 
CONNUM,  the  product  characteristics 
and  costs  associated  with  the  overrun 
prime  merchandise  were  the  same  as 
those  associated  with  non-overrun 
prime  merchandise.  The  POSCO  group 
argues  that  as  was  the  case  for  Biff  in 
the  Australian  Final,  the  POSCO  group’s 
overrun  sales  were  more  than  an 
insignificant  percentage  of  total  home- 
market  sales,  and  the  profit  earned  on 
those  sales  was  not  insignificant. 

Finally,  the  POSCO  group  argues  that 
overrun  sales  are  not  imusual  or 
abnormal  in  the  steel  industry. 

E)OC  Position.  In  the  Australian  Final 
we  indicated  that  it  is  the  Department’s 
established  practice  to  include  home- 
market  sales  of  such  or  similar 
merchandise  unless  it  can  be 
established  that  such  sales  were  not 
made  in  the  ordinary  course  of  trade.  In 
that  case,  we  cited  as  an  example  Final 
Determination  of  Stainless  Steel  Angle 
From  Japan,  60  FR  16608, 16614-15 
(1995).  As  noted  by  the  POSCO  group, 
when  evaluating  whether  or  not  sales  of 
overrun  merchandise  were  in  the 
ordinary  course  of  trade,  we  typically 
examine  several  factors  taken  together, 
with  no  one  factor  dispositive.  See,  e.g.. 
Certain  Welded  Carbon  Steel  Standard 
Pipes  and  Tubes  From  India,  56  FR 
64753.  64755  (1991).  In  addition  to  the 
factors  cited  by  the  POSCO  group,  we 
also  stated  in  the  Australian  Final  that 
we  may  consider  whether  the  number  of 
buyers  of  overruns  in  the  home-market 
and  the  sales  volume  and  quantity  of 
overruns  were  similar  or  dissimilar  in 
comparison  to  other  sales.  See 
Australian  Final  at  14051. 

Neither  petitioners  nor  the  POSCO 
group  dispute  the  categorization  of  the 
sales  in  question  as  pr^uction 
overruns. 

Regarding  physical  characteristics, 
because  ovemm  sales  are  made  from 
inventory  (see  Korea  sales  verification 
report  at  34).  the  thickness  of  the  steel 
is  already  known  at  the  time  of  sale  and. 
therefore,  any  concept  of  “thickness 
tolerance’’  is  irrelevant.  As  a  default,  the 
respondent  coded  the  thickness 
tolerance  variable  as  “standard”  for 
inventory  sales.  See  Korea  sales 
verification  report  at  33.  Consequently, 
ovemm  sales  were  coded  in  CONNUMs 
that  consisted  primarily  of  prime 
merchandise  that  was  actually  ordered 
to  a  specific  thickness  tolerance, 
contr^  to  overrun  sales,  which  were 
made  from  inventory. 

Given  that  overrun  sales,  imlike  the 
overwhelming  bulk  of  sales  of  prime 


merchandise,  were  made  from 
inventory,  additional  expenses 
associate  with  this  inventorying 
process  would  have  been  incurr^  for 
overrun  sales. 

Regarding  product  uses  and  numbers 
of  buyers  for  overrun  merchandise, 
these  would  have  been  limited  in 
comparison  to  other  merchandise.  As 
indicated  in  the  Korea  sales  verification 
report  at  34,  POSCO’s  selling  practices 
are  such  that  overruns  would  not 
normally  be  offered  to  certain  types  of 
customers. 

The  reported  ovemm  sales  constitute 
a  relatively  small  portion  of  the  home- 
market  sales  databases.  In  fact,  they 
constitute  a  considerably  smaller 
portion  of  overall  sales  Uian  did  the 
forecasted  1997  share  of  POSCO  hot- 
rolled  steel  output  at  its  new  mini-mill, 
characterized  by  the  respondent  in  its 
rebuttal  brief  at  30  as  “minuscule.” 

Furthermore,  the  record  indicates  that 
excluding  the  sales  the  POSCO  group 
reported  as  overruns,  as  requested  by 
the  petitioners,  would  not  in  fact 
exclude  overproduced  merchandise  that 
was  sold  in  the  normal  course  of 
business.  Specifically,  the  POSCO 
group,  in  its  description  of  the  decision 
to  code  specific  steel  as  an  ovemm, 
noted  that  typically  it  attempted  to  sell 
merchandise  made  in  excess  quantities 
as  ordinary  pHme.  See  Korea  sales 
verification  report  at  34.  The  remainder, 
what  the  POSCO  group  internally 
classifies  as  overruns,  would  just  be  the 
portion  of  what  it  overproduced  which 
could  not  be  sold  to  customers  as 
typcal  prime  merchandise. 

The  POSCO  group  does  not  contest 
petitioners’  assertion  of  differences  in 
relative  profitability  of  ovemm  sales 
but,  rather,  implies  that  the  profits 
earned  on  ovemm  sales  were  not 
insignificant.  However,  as  admitted  by 
the  POSCO  group  in  its  listing  of  factors 
we  have  considered  in  past  instances, 
we  are  concerned  with  relative 
profitability,  not  the  “significance”  of 
certain  levels  of  profitability. 

As  indicated  by  petitioners,  the 
POSCO  group  did  distinguish  between 
overruns  and  other  prime  merchandise 
in  its  request  to  be  excused  from 
reporting  downstream  sales  of  certain 
affiliated  service  centers.  This  is  an 
additional  indication  that  the  POSCO 
group  considered  sales  of  merchandise 
that  had  been  actually  rpcorded  as 
overruns  as  outside  the  ordinary  com^ 
of  trade. 

As  a  result  of  these  factors,  we  have 
determined  that  the  POSCO  group’s 
sales  of  overrun  products  were  outside 
of  the  ordinary  course  of  trade,  and  have 
excluded  them  firom  our  price 
comparisons. 


Comment  27.  Petitioners  state  that  in 
its  preliminary  calculations  the 
Department  presumed  that  the  POSCO 
group  had  reported  warranty  expenses 
in  dollars  for  local  sales,  and  divided 
the  reported  warranty  expenses  by  the 
dollar/ won  exchange  rate  in  order  to 
convert  them  to  won.  Petitioners  argue 
that  the  POSCO  group  in  fact  appeared 
to  have  reported  the  warranty  expenses 
for  local  s^es  in  won.  Petitioners  argue 
that  the  Department  should  conclude 
that  the  per-unit  warranty  expenses  for 
local  sales  were  reported  in  won  and, 
therefore,  did  not  need  to  be  converted 
to  won.  Consequently,  petitioners  state 
that  the  IDepartment  should  correct  this 
error  by  eliminating  fi-om  the 
programming  the  equations  that  divide 
the  reported  warranty  expenses  by  the 
dollar/won  exchange  rate. 

DOC  Position.  We  agree  with 
petitioners,  and  have  corrected  this 
error  for  purposes  of  these  final  results. 

Comment  28.  Petitioners  state  that  the 
Department  should  increase  Union’s 
reported  COP  for  merchandise  with  high 
yield-strength  characteristics  because 
the  company  inappropriately  reported 
an  average  cost  of  HRC  with  different 
yield  strengths.  According  to 
petitioners.  Union  can  trace  yield 
strength  of  HRC  to  a  specific  finished 
product.  Therefore,  Union  should  have 
accoimted  for  yield  strength  using  a 
model-specific  approach  rather  than 
relying  on  a  siirgle  weighted-average 
cost.  Petitioners  also  claim  that  Union’s 
processing  costs  do  not  distinguish 
between  the  manufactviring  cost  of 
producing  merchandise  with  different 
yield  strengths,  because  reported 
conversion  costs  are  an  average  between 
hi^-  and  low-yield-strength  products. 

Union  contends  that  the  petitioners’ 
assertion  is  incorrect  and  based  on  their 
misinterpretation  of  the  Department’s 
findings  at  verification.  According  to 
Union,  the  verification  report  does  not 
raise  an  issue  with  respect  to  its 
reported  weighted-average  HRC  costs. 
Furthermore,  Union  identified  and 
provided  separate  HRC  costs  based  on 
yield  strength  as  demonstrated  in  cost 
verification  exhibit  26.  As  for  submitted 
processing  costs.  Union  asserts  that 
there  is  no  difference  in  processing  costs 
associated  with  differing  yield  strengths 
because  there  is  no  significant 
difference  in  the  production  process  of 
high-  and  low-yield-strength 
merchandise. 

DOC  Position.  For  the  final  results  we 
have  accepted  Union’s  CONNUM- 
s{>ecific  costs.  We  foimd  that  Union’s 
cost  data  were  allocated  to  a  sufficient 
level  of  product  detail  pursuant  to  our 
instructions.  We  note  that  in  assessing 
yield  strength,  the  most  important 
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variable  is  the  carbon  content,  and 
possibly  any  micro-alloying  elements  in 
the  HRC.  An  HRC  with  a  higher  carbon 
level  will  result  in  a  finished  product 
with  a  higher  yield  strength.  However, 
our  model-match  hierarchy  did  not 
require  that  respondents  identify  carbon 
content.  Therefore,  Union’s  HRC  were 
weight-averaged  based  on  other  more 
significant  industry  ch€uecteristics,  such 
as  the  quality  of  the  HRC.  This  quality 
characteristic  indirectly  incorporates  the 
cost  of  carbon,  which  is  the  driver  of 
yield  strength.  As  for  petitioners’ 
concern  regarding  processing  costs,  the 
information  on  the  record  does  not 
indicate  that  high-  yield-strength  and 
low-yield-strength  products  require 
significantly  different  processing. 
Additionally,  we  tested  Union’s 
submitted  allocation  methods  and 
confirmed  that  Union  allocated  its  total 
costs  (i.e.,  materials,  labor,  overhead)  to 
either  home-market,  third-country,  or 
U.S.  merchandise.  We  also  reviewed 
and  tested  the  allocation  methods  used 
by  Union  to  assign  costs  to  individual 
CONNUMs.  We  did  not  note  any 
discrepancies  in  Union’s  allocation 
methods  to  individual  CONNUMs. 
Respondent  has  answered  petitioners’ 
concerns  by  referencing  the  cost 
verification  exhibite  and  demonstrating 
that  no  additional  adjustments  are 
called  for  to  accurately  reflect  costs  of 
products  with  different  yield  stren^s. 

Comment  29.  Petitioners  contend  that 
the  Department  should  increase  Union’s 
submitted  costs  to  accoimt  for  the 
difference  between  the  1994  and  1995 
year-end  adjustment  figures.  Petitioners 
claim  that  because  Union’s  POR  covers 
months  in  both  the  1994  and  1995 
calendar  years,  the  company’s 
submitted  costs  should  reflect  year-end 
accounting  adjustments  for  both  years. 
Petitioners  further  argue  that  the 
Department  has  a  longstanding  policy  of 
accounting  for  year-end  accoimting 
adjustments  even  when  the  fiscal  year- 
end  occurs  outside  the  POR.  In  support 
of  their  position,  petitioners  cite  Non- 
Alloy  Steel  Pipe  (at  42952)  and  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-length 
Carbon  Steel  Plate  from  Korea,  58  FR 
37176,  37187  (July  9, 1993)  {“Flat- 
Rolled  FinaT'),  in  which  we  included 
these  types  of  year-end  adjustments. 

Union  argues  that  its  submitted  costs 
already  reflect  1994  year-end  accoimting 
adjustments  and  June  30, 1995 
semiannual  accounting  adjustments. 
Therefore,  Union  contends  that  there  is 
no  practical  reason  that  in  this  instant 


review  year-end  adjustments  for  the  last 
six  months  of  1995,  outside  the  cost 
reporting  period,  should  be  included  in 
the  reported  costs.  According  to  Union, 
the  adjustment  the  petitioners  request  is 
de  minimis  in  nature  and  should  be 
rejected  pursuant  to  the  Department’s 
authority  under  19  CFR  §  353.59(a). 

ZXXT  Position.  We  agree  in  part  with 
the  petitioners.  We  normally  consider 
year-end  accounting  adjustments  when 
calculating  costs  during  the  POR.  See, 
e.g.,  Non-Alloy  Steel  Pipe  at  42952.  In 
the  instant  case.  Union  reported  costs 
for  the  period  July  1, 1994  through  June 
30, 1995 — a  period  that  includes  parts  of 
two  separate  calendar  years.  Firms 
periodically  bring  their  accounting 
records  to  a  current  status  by  means  of 
updating  and  adjusting  entries.  The  goal 
of  these  adjustments  is  to  match  costs  in 
the  periods  in  which  the  associated 
revenues  are  recognized.  Union’s 
submitted  costs  reflect  only  the  1994 
year-end  adjustments.  We  compared 
Union’s  1994  and  1995  year-end 
accounting  adjustments  and  noted  that 
Union’s  reliance  on  only  the  1994  year- 
end  adjustments  reasonably  reflects  the 
company’s  costs  for  the  POR  (see  testing 
at  cost  verification  exhibit  10).  We  did 
not  find  that  adjustments  computed  on 
the  basis  of  a  cost-reporting  period 
differed  significantly  horn  those 
computed  for  the  calendar  year  1994.  In 
recent  determinations  we  have  accepted 
a  respondent’s  reported  costs  where 
they  reasonably  reflected  actual  costs. 
See,,  e.g..  Final  Results  of  Antidumping 
Administrative  Review;  Aramid  Fiber 
Formed  of  Poly  Para  Phenylene 
Terephthalamide  from  the  Netherlands, 
61  FR  51406,  51408  (October  2, 1996) 
and  Presses  from  Germany  at  38185. 

Comment  30.  Petitioners  state  that  the 
Department  should  increase  Union’s 
reported  manufacturing  costs  to  account 
for  differences  between  the  company’s 
POR  costs  (August  1, 1994  through  July 

31. 1995)  and  &e  submitted  fiscal 
period  costs  (July  1, 1994  through  Jime 

30. 1995) .  Petitioners  claim  that 
information  on  the  record  indicates  that 
Union’s  manufacturing  costs  for  the 
POR  (August  1, 1994  through  July  31, 
1995)  exceed  the  submitted  fiscal  costs 
Quly  1, 1994  through  June  30, 1995). 
Petitioners  urge  the  Department  to 
include  this  difference  in  the  submitted 
costs. 

Union  disagrees  with  petitioners  and 
states  that  the  Department  should  accept 
its  reported  manufacturing  costs.  Union 
responds  that  the  Department  permitted 
it  to  report  POR  costs  based  on  the 
period  July  1, 1994  through  June  30, 
1995  because  the  methodology  did  not 
distort  costs  and  simplifies  the 
administrative  process. 


DOC  Position.  We  agree  with  Union. 

We  generally  require  that  respondents 
report  a  single,  weighted-average  COP 
and  CV  for  the  POR.  We  allow 
respondents  to  report  these  costs  based 
on  a  fiscal  year  rather  than  the  POR 
under  certain  defined  conditions  as 
explained  in  Section  D  of  our 
questionnaire.  We  confirmed  that  the 
^ange  in  the  cost  reporting  period  of 
one  month  did  not  significantly  distort 
costs,  by  comparing  significant  elements 
of  the  COM  computed  on  a  fiscal-year 
basis  and  on  a  POR  basis  (see  testing  at 
cost  verification  exhibit  17).  We  noted 
that  the  fiscal  year  figures  reasonably 
reflect  the  company’s  POR  results. 

Comment  31.  Petitioners  claim  that 
Union  excluded  its  parent  company 
G&A  expenses  in  the  submitted  costs. 
Petitioners  assert  that  the  Department 
should  increase  Union’s  reported 
general  expenses  to  include  the 
identified  G&A  expenses  incurred  by  its 
parent,  DSM,  that  relate  to  the 
production  of  subject  merchandise.  In 
support  of  their  position,  petitioners  cite 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Steel  Butt- 
Weld  Pipe  Fittings  from  the  United 
Kingdom,  60  FR  10558, 10561  (February 
27, 1995)  (“Butt-Weld  Pipe  Fittings  from 
the  U.K.“),  in  which  the  Department 
adjusted  a  respondent’s  submitted  data 
to  include  an  allocated  portion  of  the 
parent  company’s  G&A  expenses. 

Union  states  that,  given  the 
inconsequential  amount  of  the 
adjustment,  the  Department  should 
adhere  to  its  preliminary  findings  and 
disregard  the  petitioners’  claim 
pursuant  to  section  353.59(a)  of  our 
reflations. 

IXXT  Position.  We  agree  with 
petitioners.  It  is  our  practice  to  include 
a  portion  of  the  G&A  expense  incurred 
by  the  parent  company  on  behalf  of  the 
rep>orting  entity.  See,  e.g.,  Butt-Weld 
Pipe  Fittings  fwm  the  U.K.  For  these 
final  results,  we  allocated  a  portion  of 
DSM’s  G&A  expenses  to  Union’s  general 
expenses. 

Comment  32.  Petitioners  argue  that 
the  Department  should  treat  all  of 
Union’s  U.S.  sales  as  CEP  sales  because 
of  information  in  the  response  and  other 
information  discovered  at  verification. 
Petitioners  draw  a  distinction  between 
the  present  circumstances  and  those  of 
the  first  reviews,  since  the  record  of 
these  reviews  contains  additional 
information  regarding  the  nature  of 
UA’s  activities. 

Petitioners  argue  that  for  U.S.  sales  to 
be  classified  as  EP  sales,  a  respondent 
must  demonstrate  that  its  U.S.  sales 
satisfy  three  tests,  as  discussed  in  two 
recent  final  determinations.  Presses 
from  Germany  at  38171  and  Presses 
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from  Japan  at  38141.  According  to 
petitioners,  U.S.  sales  will  be  classified 
as  EP  only  if  (a)  merchandise  is  not 
inventoried  in  the  United  States,  (b)  the 
commercial  channel  at  issue  is 
customary,  and  (c)  the  U.S.  selling  agent 
is  not  substantively  more  than  a 
“processor  of  sales-related 
documentation”  or  a  “communications 
link.” 

Concerning  the  first  two  aspects  of  the 
test,  petitioners  argue  that  these  are  not 
relevant  to  the  instant  case,  since  all 
merchandise  is  made  to  order  in  the 
respondent’s  industry,  both  in  the 
United  States  and  in  the  home  market 
However,  petitioners  argue,  the 
respondent’s  U.S.  affiliate  (UA) 
performs  significant  selling  functions  in 
the  United  States,  plays  an  active  and 
substantive  role  in  the  U.S.  sales 
process,  and  clearly  acts  as  more  than  a 
mere  processor  of  sales-related 
documentation.  Petitioners  cite 
respondent’s  February  29, 1996  letters 
to  establish  that  UA  performs  market 
research  and  strategic  and  economic 
planning. 

Petitioners  argue  that  UA  has 
substantial  discretion  and  authority  to 
determine  resale  prices  in  the  United 
States  and  that  its  parent’s  approval  of 
its  price  quotes  is.dcme  on  a  proforma 
basis. 

Petitioners  argue  that  the 
Department’s  verification  report 
contains  further  evidence  of  UA’s  active 
involvement  in  the  sales  process,  since 
it  states  that  either  “Union  America/ 
Dongkuk  International  (DKA)  or  an 
independent  commissionaire  finds  a 
U.S.  sale  for  Union.”  This  statement, 
petitioners  argue,  demonstrates  that  UA 
acts  as  more  than  a  mere  processor  of 
sales-related  documentation  and  that,  at 
a  minimum,  the  Department  equates 
UA’s  role  with  that  of  a  commission 
agent. 

Petitioners  argue,  again  based  on  the 
verification  report  and  Union’s  February 
29, 1996  letters,  that,  in  addition  to 
soliciting  customers,  UA  has 
responsibility  for  maintaining 
relationships  with  U.S.  customers  and 
for  providing  munerous  other  functions 
in  support  of  Union’s  U.S.  sales  process: 
UA  negotiates  price  and  purchase  terms 
with  U.S.  customers,  performs 
procurement  or  sourcing  services,  acts 
as  the  importer  of  record,  extends  credit 
to  U.S.  customers,  and  makes 
arrangements  with  independent 
commission  agents. 

Petitioners  argue  that  during  the  POR, 
UA’s  activities  were  taken  over  by  DKA, 
and  that  UA  thus  became  part  of  a  larger 
organization  engaged  in  offier  activities 
besides  die  representation  of  Union. 
Petitioners  argue  that  UA  thus  ceased  to 


be  a  part  of  Union,  and  became  instead 
part  of  a  larger  organization.  Petitioners 
argue  that  UA’s  increased  autonomy 
fiom  Union,  and  its  involvement  with 
other  source  companies.  highUghts  the 
greater  role  played  by  UA  in  the  sales 
process.  Citing  Presses  from  Germany 
aihd  Presses  from  Japan,  petitioners 
argue  that  the  Department  holds  sales  to 
be  CEP  when  a  U.S.  affiliate  plays  an 
active  role  in  the  sales  negotiation 
process,  and  when  it  performs 
significant  additional  functions  in 
support  of  U.S.  sales.  Union’s  responses 
and  the  verification  report  demonstrate 
that  UA  played  tm  active  and 
substantive  role  in  the  U.S.  sales 
process,  and  that  all  of  Union’s  U.S. 
sales  should  therefore  be  classified  as 
CEP  sales. 

Respondent  argues  that  the 
Department  has  thoroughly  considered 
and  rejected  these  same  arguments  in 
both  its  first  administrative  review  final 
decision  and  its  preliminary  findings  in 
these  proceedings,  and  argues  that 
nothing  has  changed  with  respect  to  this 
issue  firom  the  first  administrative 
review.  Respondent  argues  that  it  is 
Union,  not  UA,  who  determines  prices 
in  the  United  States.  Nothing  in  the 
record,  respondent  argues,  indicates  that 
UA  or  DKA  has  any  discretion,  let  alone 
substantial  discretion,  in  estabUshing 
Union’s  selling  price  in  the  United 
States. 

The  respondent  reiterates  that  no  new 
facts  or  law  would  warrant  a  change  in 
the  finding  by  the  Department,  in  the 
first  review  of  corrosion-resistant 
products  and  the  preliminary  results  of 
these  reviews,  that  Union’s  U.S.  sales 
were  EP  sales.  Respondent  argues  that 
all  of  petitioners’  arguments  were  fully 
examined  and  rejected  by  the 
Department  in  the  first  review  of 
corrosion-resistant  products. 

DOC  Position.  We  disagree  with 
petitioners.  When  the  criteria  outlined 
in  the  DOC  Position  to  Comment  7 
supra  are  met,  we  consider  the 
exporter’s  selling  functions  to  have  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  We  also  have  recogniz^  and 
classified  as  indirect  EP  sales  certain 
transactions  involving  selling  activities 
'similar  to  UA’s  in  other  antidumping 
proceedings  involving  Korean 
manufacturers  and  their  related  U.S. 
affiliates.  See,  e.g.,  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea.  57  FR 
42942,  42950-1  (September  17. 1992). 

In  the  present  reviews,  we  ascertained 
the  following  with  regard  to  sales 
considered  as  EP  transactions  in  the 


preliminary  review  results:  (1)  Union’s 
sales  through  UA,  its  related  sales  agent 
in  the  United  States,  are  almost  always 
shipped  directly  from  Union  to  the 
unrelated  buyer,  and  only  lerely  are 
introduced  into  UA’s  inventory;  (2) 
Union’s  customary  channel  of 
distribution  is  direct  shipment,  although 
certain  limited  sales  are  normally 
introduced  into  UA’s  inventory;  (3)  UA 
performed  limited  liaison  functions  in 
the  processing  of  sales-related 
documentation  and  a  Umited  role  as  a 
communication  link  in  connection  with 
these  sales.  UA’s  role,  for  example,  in 
extending  credit  to  U.S.  customers, 
processing  of  certain  warranty  claims, 
limited  advertising,  processing  of 
import  docxunents,  and  payment  of  cash 
deposits  on  antidumping  and 
countervailing  duties,  appears  to  be 
consistent  with  purchase-price 
classification.  These  selling  services  as 
an  agent  on  behalf  of  the  foreign 
producer  are  thus  a  relocation  of  routine 
selling  functions  firom  Korea  to  the 
United  States.  In  other  words,  we 
determined  that  UA’s  selling  functions 
are  of  a  kind  that  would  normally  be 
undertaken  by  the  exporter  in 
connection  with  these  sales.  More 
specifically,  we  regard  selling  functions, 
rather  than  selling  prices,  as  the  basis 
for  classifying  sales  as  EP  or  CEP.  While 
in  some  cases  certain  merchandise  sold 
by  Union  was  entered  into  UA’s 
inventory,  this  merchandise  was  sold 
prior  to  ffie  importation  of  the 
merchandise,  but  not  from  UA’s 
inventory.  When  all  three  of  the  factors 
already  described  for  sales  made  prior  to 
the  date  of  importation  through  a  related 
sales  agent  in  the  United  States  are  met, 
we  regard  the  selling  functions  of  the 
exporter  as  having  l^n  relocated 
geographically  from  the  country  of 
exportation  to  the  United  States,  where 
the  sales  agent  performs  them.  The 
substance  of  the  transaction  or  the 
functions  do  not  change  whether  these 
functions  are  perform^  in  the  United 
States  or  abroad.  In  this  case.  Union  has 
transferred  these  routine  selling 
functions  to  its  related  selling  agent  in 
the  United  States  and  the  subkance  of 
the  transaction  is  unchanged. 

Comment  33.  Petitioners  argue  that  in 
its  preliminary  results  the  Department 
understated  Union’s  per-unit  CEP  profit 
by  using  an  incorrect  base  for  its  profit 
calculations.  Petitioners  argue  that  the 
Department  should  have  included 
inventory  carrying  costs  in  indirect 
selling  expenses  when  the  latter  were 
added  into  the  factor  labeled  as 
“INDEXUS,”  which  was  the  sum  of 
direct  and  indirect  selling  expwises, 
plus  commissions.  Petitioners  cite 
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section  773  of  the  Act  as  requiring  the 
Department  to  attribute  CEP  profit  to  all 
selling  expenses  incurred  with  respect 
to  U.S.  sales,  including  such  imputed 
expenses  as  credit,  which  petitioners 
note  that  the  Department  did  properly 
include,  and  inventory  carrying  charges. 

Respondent  argues  that  petitioners^ 
assumption  that  the  Department 
intended  to  use  actual  interest  expenses 
as  a  proxy  for  imputed  inventory 
carrying  costs  is  incorrect.  Respondent 
cites  programming  language  to  show  ^ 
that  the  Department  deliberately 
excluded  inventory  carrying  costs  from 
the  profit  calculation.  Rmpondent 
maintains  that  the  only  correction 
needed  in  regards  to  CEP  profit  is  the 
inconsistent  treatment  of  credit 
expenses,  which  is  addressed 
sepmtely.  See  Comment  34  infra. 

UOC  Position.  We  agree  with 
respondent  that  our  programming 
language  deliberately  e^^uded 
inventory  carrying  costs  from  the  profit 
calculation.  For  a  further  discussion  of 
this  issue,  see  the  DOC  position  to 
Comment  34. 

Comment  34.  Union  argues  the 
Department  erred  by  treating  credit 
expenses  in  the  CEP  profit  (^culation 
inconsistently  when  classifying  some  of 
Union’s  sales  as  CEP.  Union  avers  that 
credit  expenses  were  not  included  in 
the  denominator  of  the  CEP  profit  ratio, 
but  were  among  the  expenses  multiplied 
by  that  ratio.  Union  contends  this 
inconsistency  must  and  can  be  corrected 
by  adding  credit  expenses  to  the 
denominator  in  the  calculation  of  the 
CEP  ratio,  or  by  removing  them  from 
expenses  multiplied  by  the  ratio. 

Petitioners  counter  mat  Union’s 
analysis  of  the  Department’s 
methodology  is  incorrect,  because  credit 
expenses  are,  in  fact,  implicitly 
induded  in  the  dmiominator  of  the  ratio 
used  to  calculate  the  CEP  profit  rate. 

The  Department,  petitioners  state, 
calculates  the  C^  profit  rate  by 
dividing  the  total  profit  on  home-market 
and  U.S.  sales  by  the  total  expenses 
incurred  in  both  markets.  Berause  the 
total  expenses  indude  the  actual 
amount  of  interest  expenses  incurred  in 
financing  accounts  receivable, 
petitioners’  view  is  that  credit  expenses 
are  included  in  the  denominator  of  the 
CEP  profit  ratio.  Petitioners  add  that, 
because  the  denominator  of  the  CEP 
profit  ratio  indudes  interest  expenses 
incurred  in  extending  credit  to 
customers,  in  accordance  with  the 
statutory  requirement  that  CEP  profit  be 
attributed  to  all  selling  expenses 
incurred  on  U.S.  sales,  the  Department 
deducts  the  imputed  credit  expenses 
reported  for  ea^  sale  from  the  total 
expenses  used  to  calculate  the  CEP 


profit  rate  in  order  not  to  double-count 
these  expenses.  This  does  not  alter, 
however,  the  fact  that  credit  expenses 
are  implidtly  included  in  the 
denominator:  for  that  reason,  petitioners 
assert,  the  Department’s  methodology  is 
appropriate  and  accurate. 

bOC  Position.  We  agree  with 
petitioners  that  imputed  credit  and 
inventory  carrying  costs  should  be 
included  in  the  definition  of  total 
United  States  expenses  used  in  the 
allocation  of  profit  to  CEP  sales, 
consistent  with  section  772(f)(1),  and 
have  revised  our  methodology  for  these 
final  results.  The  SAA  states  that  “[t]he 
total  U.S.  expenses  are  all  of  the 
expenses  deducted  under  section  772(d) 
(1)  and  (2)  in  determining  the 
constructed  export  price.”  SAA  at  154. 
The  SAA  also  explains  section 
772(d)(1)(D)  as  providii^  for  the 
deduction  ^m  CEP  of  indirect  selling 
expenses.  These  typically  include 
imputed  inventory  carrying  costs,  which 
represent  the  opportunity  costs  of  the 
capital  tied  up  in  inventories  of  the 
finished  merchandise.  Id.  Section 
772(d)(1)(B)  explicitly  includes  credit 
expenses  as  among  the  direct  selling 
expenses  to  be  deducted  firom  CEP. 

We  disagree  with  respondent  that 
imputed  audit  and  inventory  carrying 
costs  should  be  added  to  the  total 
expenses  used  in  the  denominator  in  the 
profit  allocation.  In  determining  the 
amount  of  profit  to  allocate  to  each  CEP 
sale,  the  Department  first  computes  the 
total  profit  earned  by  the  foreign 
producer.  This  amount  is  based  on  the 
producer’s  actual  profits  calculated  in 
accordance  with  section  772(f)(2)(D)  of 
the  Act.  It  includes  any  below-cost  sales 
but  excludes  sales  made  to  affiliated 
parties  at  non-arm’s-length  prices. 
Because  it  is  the  “actual”  profit,  this 
amount  reflects  the  actual  interest 
expense  incurred  by  the  producer. 

A  portion  of  the  total  actual  profit  is 
then  allocated  to  the  U.S.  expenses 
incurred  for  each  CEP  sale.  This  is  done 
based  on  the  applicable  percentage 
described  in  section  772(f)(2)(A)  of  the 
Act.  In  calculating  this  percentage,  the 
statute  directs  us  to  include  in  the 
numerator  the  CEP  expenses  deducted 
under  772(d),  which  includes  imputed 
credit  and  inventory  carrying  costs.  In 
contrast,  the  total  expenses  in  the 
dmominator  are  those  used  to  compute 
total  actual  profit.  See  section 
772(f)(2)(D).  As  discussed  above, 
“actual”  profit  is  calculated  on  the  basis 
of  “actual”  rather  than  imputed 
expenses.  Although  the  actual  and 
imputed  amounts  may  differ,  if  we  were 
to  accoimt  for  imputed  expenses  in  the 
denominator  of  the  CEP  allocation  ratio, 
we  would  double  coimt  the  interest 


expense  incurred  for  credit  and 
inventory  carrying  costs  because  these 
expenses  are  already  included  in  the 
denominator. 

Comment  35.  Petitioners  argue  that 
regardless  of  whether  the  Department 
classifies  Union’s  U.S.  sales  as  EP  or 
CEP  transactions,  it  still  must  account 
for  the  role  played  by  UA  with  regard 
to  services  for  U.S.  sales,  including 
transportation  services.  Petitioners 
argue  that  UA  performs  functions 
incident  to  bringing  the  subject 
merchandise  firom  the  original  place  of 
shipment  to  the  United  States  which  are 
similar  to  those  performed  by  Dongbu 
Express.  Petitioners  argue  that  although 
different  in  form.  Union’s  transactions 
with  UA  are  identical  in  substance  to 
those  between  Dongbu  and  Dongbu 
Express.  The' formal  structure  of  the 
transactions  between  Union  and  UA 
should  not  preclude  the  Department 
firom  treating  them  the  same  way  it 
would  treat  them  if  Union  were  to  pay 
UA  directly  for  these  transportation 
services,  petitioners  argue.  Petitioners 
urge  the  Department  to  add  a  markup  to 
the  transportation  services  in  question. 

Because  information  in  the  record 
does  not  permit  the  Department  to 
determine  what  portion  of  UA’s  markup 
is  attributable  to  transportation-related 
services,  the  Department  must  use 
alternative  information  to  calculate  the 
adjustment,  petitioners  argue.  For  this 
purpose,  petitioners  suggest  the 
Department  have  recourse  to  the 
publicly  available  ranged  data  firom 
Dongbu  for  the  same  l^d  of  transaction, 
where  the  markup  is  as  much  as  30 
percent.  Petitioners  argue  that  the 
Department  should  therefore  add  30 
percent  to  all  transportation  services 
provided  by  UA.  i.e.,  deduct  1.3  percent 
of  all  reported  transportation  charges 
firom  U.S.  price. 

Union,  citing  section  772(d)  of  the 
Act,  argues  that  the  Act  does  not 
include  profits  as  one  of  the  possible 
adjustments  to  EP,  and  that  there  is 
absolutely  no  basis  in  law  for  deduction 
of  CEP  adjustments  firom  USP  for  EP 
sales.  Respondent  states  that  the  cost  of 
arranging  the  movement-related  services 
in  question  is  included  in  the  U.S. 
brokerage  and  handling  charges,  which 
are  fidly  accounted  for  as  adjustments  to 
the  U.S.  price.  Respondent  also 
differentiates  its  U.S.  sales  process  firom 
that  of  Dongbu  by  asserting  that  no 
comparable  charge  is  paid  by  Union  to 
UA  for  the  services  involved,  other  than 
those  paid  by  UA  to  customs  brokers. 
Finally,  respondent  argues,  since  its 
sales  were  ^  and  not  CEP,  there  is  no 
basis  in  law  or  the  Department’s 
practice  for  the  deduction  of  UA’s  profit 
on  such  sales. 
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DOC  Position.  We  disagree  with 
petitioners  and  their  analysis  of  the  facts 
at  issue.  We  verified  that  UA  does  not 
directly  perform  for  U.S.  brokerage  and 
handling  services  for  Union  hut  rather 
employs  customs  brokers  to  carry  out 
such  services,  to  facilitate  customs 
clearance,  and  to  pay  any  customs 
duties.  We  verified  that  all  U.S. 
brokerage  and  handling  expenses  (i.e., 
demurrage  and  wharfage  charges) 
incurred  by  UA  on  behalf  of  Union  were 
fully  reported  on  a  sale-by-sale  basis  in 
the  computer  field  USOTREU.  We  agree 
with  Union  that  there  is  no  legal  basis 
for  deducting  an  ammmt  for  UA’s  profit 
on  these  sales,  because  U.S.  profit 
deductions  are  allowed  only  in 
connection  with  CEP  sales,  and  not  EP 
sales.  Accordingly,  we  have  not 
modified  our  treatment  of  movement 
expenses.  See  also  DOC  Position  in 
re^onse  to  Comment  10,  supra. 

Comment  36.  Petitioners  argue  that 
the  Department  should  use  Union’s  date 
of  shipment  as  date  of  sale  for  all  U.S. 
sales  because,  in  multiple  transactions, 
the  Department  found  at  verification 
that  the  sales  quantity  changed  between 
the  sale  date  and  shipment  date. 
Analyzing  verification  exhibit  14, 
petitioners  note  that  the  quantity 
ship{}ed  differed  firom  the  quantity 
ordered  by  more  than  the  established 
delivery  allowance  of  10  percent  in 
multiple  instances.  Petitioners  note  that 
similar  findings  arose  in  the  first  review 
of  corrosion-resistant  products,  and  that, 
as  a  result,  the  Department  used  date  of 
shipment  for  date  of  sale. 

Respondent  maintains  that  the 
verification  actually  upheld  its  reported 
sale  dates,  since  it  showed  that  all  of 
Unions’  sales  are  produced  to  order,  that 
Union  schedules  its  production  to  meet 
the  terms  of  the  sale  contract,  that  the 
delivery  provision  of  the  sales  contract 
merely  requires  the  customer  to  accept 
any  shipment  falling  within  the 
tolerance  and  does  not  in  any  way 
provide  a  party  with  the  opportimity  to 
void  the  transaction  if  the  delivered 
quantity  exceeds  the  delivery  tolerance, 
as  evidenced  by  the  absence  of  any 
refused  shipments  where  the  quantity 
fell  outside  the  tolerance.  Finally, 
respondent  argues,  petitioners  have 
exaggerated  the  data,  and  the  instances 
of  quantities  falling  outside  the  delivery 
tolerances  were  “quite  limited.’’ 

DOC  Position.  We  agree  with 
respondent.  It  is  customary  in  high- 
volume  metal  industries  for  quantities 
to  vary  slightly  in  unforeseen  amounts, 
for  pr^uction  convenience;  this 
practice  does  not  amount  to  a 
renegotiation  or  a  significant  alteration 
in  the  terms  of  trade.  Therefore,  we  have 
continued  to  use  the  actual  sale  date  as 


date  of  sale  for  purposes  of  these  final 
results. 

Comment  37.  Petitioners  note  that  the 
Department  discovered  at  verification 
that  Union’s  U.S.  credit  expenses  were 
based  on  an  incorrect  interest  rate. 
Petitioners  accordingly  request  the 
Department  to  use  the  revised  rate  in  its 
final  results.  Respondent  did  not 
address  this  issue. 

DOC  Position.  We  agree  with 
petitioners  and  have  amended  our 
program  accordingly  for  these  final 
results. 

Comment  38.  Petitioners  argue  that 
the  Department  should  convert  all  data, 
including  quantity,  for  U.S.  and  home- 
market  sales  made  on  the  basis  of 
theoretical  weight,  to  actual  weight;  in 
so  doing,  the  Department  should  divide 
the  calculated  per-unit  net  price  by  the 
reported  weight  conversion  factor. 
Respondent  did  not  address  this  issue. 

EHDC  Position.  We  agree  with 
petitioners  and  have  amended  our 
program  accordingly  for  these  final 
results.  * 

Comment  39.  Petitioners  argue  that,  in 
the  event  the  Department  uses  Union’s 
home-market  prices  instead  of  CV,  the 
Department  should  make  certain 
adjustments  to  Union’s  reported  home- 
market  sales  data. 

Citing  the  contractual  arrangements 
which  govern  Union’s  home-market 
distribution,  petitioners  argue  that 
Union’s  distributors  are  under  Union’s 
effective  control;  as  examples, 
petitioners  cite  a  stipulation  in  one  such 
contract  prohibiting  a  distributor  firom 
selling  o^er  firms’  products.  Petitioners 
cite  other  clauses  which  appear  to  “give 
Union  control  over  its  distributors.”  In 
light  of  this  control,  petitioners  request 
that  the  Department  subject  Union’s 
home-market  sales  to  an  arm’s-length 
test,  and  exclude  any  sales  made  at  less 
than  arm’s-length  prices. 

DOC  Position.  We  disagree  with 
petitioners.  The  arrangements  Union 
has  entered  into  with  its  home-market 
distributors  are  simply  exclusive  sales 
contracts  which  are  a  common 
commercial  arrangement  all  over  the 
world.  These  arrangements  are  typically 
made  at  arm’s  length  and  do  not 
normally  indicate  control  of  one  party 
over  the  other.  In  this  case  we  have  no 
evidence  that  Union’s  distributors 
entered  into  these  contracts  other  than 
voluntarily  and  that  these  contracts 
cannot  be  terminated  at  regular  intervals 
by  either  party.  For  these  final  results, 
therefore,  we  have  not  subjected 
Union’s  home-market  sales  through 
distributors  to  an  arm’s-length  test. 

Comment  40.  Petitioners  note  that 
Union  identifies  certain  home-market 
merchandise  as  “overruns,”  which  the 


Department  typically  excludes  from  the 
calculation  of  NV  as  outside  the 
ordinary  course  of  trade.  Petitioners 
note  that,  at  verification,  the  Department 
found  that  Union  uses  the  term 
“overrun”  to  identify  sales  that  have 
atypical  characteristics,  including  sales 
of  merchandise  found  to  have  been 
obsolete,  thinner  than  planned,  or 
priced  especially  low  to  compensate  a 
customer  for  previous  payments. 
Petitioners  cite  the  definition  of 
ordinary  course  of  trade  in  section 
771(15)  of  the  Act  and  assert  that  the 
overrun  sales  clearly  are  not  in  the 
ordinary  course  of  trade.  Petitioners  also 
cite  additional  evidence  to  this  effect, 
such  as  Union’s  low  voliune  of  overrun 
sales  as  a  percentage  of  home-market 
sales,  the  difierent  profit  level  on  such 
sales,  and  the  sporadic  and  low-volume 
nature  of  the  sales  in  question. 
Petitioners  urge  the  Department  to 
exclude  these  sales  from  the  calculation 
ofNV. 

Union  argues  that  it  does  not  in  fact 
have  any  overruns,  but  that  it 
designated  certain  sales  as  such  at  the 
Department’s  direction  based  solely  on 
selling  price. 

DOC  Position.  We  agree  with 
petitioners.  While  “overruns”  may  not 
be  the  correct  term  of  art  to  describe 
each  of  these  sales,  since  it  was  at  our 
direction  that  Union  applied  that 
designation  to  certain  sales,  the  sales 
bearing  this  designation  do  in  fact  show 
one  of  the  following  signs  of  being 
outside  the  ordinary  course  of  trade: 

•  The  merchandise  was  obsolete; 

•  The  merchandise  was  defective 
(e.g.,  thiimer  than  planned);  or 

•  The  merchandise  was  priced 
especially  low  to  compensate  a 
customer  for  previous  payments. 

When  viewed  as  a  wnoie,  moreover, 
the  fact  that  these  “overrun”  sales  were 
sporadic,  low-volume,  accounted  for 
only  a  small  percentage  of  home-market 
sales,  and  were  far  less  profitable  than 
was  typically  the  case  in  the  home 
market,  all  suggest  that  these  sales  were, 
in  fact,  outside  the  normal  course  of 
trade.  For  these  final  results,  therefore, 
we  have  eliminated  those  sales  from  our 
calculations  of  NV. 

Comment  41.  Recalling  their 
argument  in  their  general  comments  that 
Union  is  affiliated  with  POSCO, 
petitioners  argue  that  the  Department 
should  use  third-country  prices  for  the 
value  of  Union’s  purchases  of  HRC,  and 
should  use  CV  for  NV,  basing  CV  profit 
on  Union’s  profit  in  its  largest  third- 
country  market. 

Respondent  argues  that  it  is  not 
affiliated  with  POSCO,  that  petitioners 
have  not  demonstrated  that  Union  is 
reliant  upon  or  controlled  by  POSCO, 
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that  petitioners  have  not  demonstrated 
that  Union  pays  less  than  arm’s-length 
prices  for  HRC  purchased  horn  POSCO, 
and  that  there  is  no  basis  for 
determining  that  Union  is  affiliated  with 
POSCO. 

DOC  Position.  Because  the 
Department  has  determined  that  POSCO 
and  Union  are  not  affiliated  (see  DOC 
Position  to  Conunent  2,  supra),  this 
comment  is  moot. 

Comment  42.  Petitioners  note  that  in 
its  preliminary  results,  contrary  to  the 
intent  expressed  in  its  preliminary 
analysis  memorandum,  the  Department 
neglected  to  deduct  brokerage  and 
handling  charges  incurred  in  Korea  by 
Union  ^m  U.S.  price.  Petitioners 
request  the  Department  to  correct  its 
computer  program  to  ensure  that  this 
charge  is  duly  deducted  firom  Union’s 
U.S.  price. 

DOC  Position.  We  agree  with 
petitioners  and  have  amended  our 
program  accordingly  for  these  final 
results. 

Respondents’  Comments 
Comments  by  Dongbu 

Comment  43.  Dongbu  argues  that  it 
appropriately  offset  G&A  expenses  by 
the  net  gain  from  foreign  ciurency 
translations  of  accoimts  payable. 

Dongbu  asserts  that  these  gains  are 
associated  with  the  production  of 
subject  merchandise  because  they  relate 
to  the  purchase  and  financing  of  raw 
materials.  In  support  of  its  contention, 
Dongbu  states  that  this  inclusion  of 
foreign  currency  gains  and  losses  from 
translations  in  COP  and  CV  is  consistent 
with  the  following  Departmental 
determinations  and  judicial  precedent: 
Micron  Technology.  Inc.  v  United 
States.  893  F.  Supp.  21,  33  (OT  1995)  " 
(“Aficron”);  Pasta  at  30359;  and  Final 
Determinatiop  of  Sales  at  Less  than  Fair 
Value:  Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  from  the  Republic  of  Korea.  58 
FR 15467, 15480  (March  23, 1993) 
{“DRAMS”). 

Petitioners  contend  that  the 
Department  should  exclude  Dongbu’s 
net  gains  on  foreign  oirrency 
translations  from  G&A,  COP,  and  CV 
calculations.  The  petitioners  argue  that 
the  Department  normally  only  includes 
foreign  exchange  transactions  and  not 
foreign  exchange  translations  in  the 
calculation  of  G&A  expense.  According 
to  petitioners,  the  Department  does 
consider  certain  translation  gains  and 
losses  as  a  financial  expense  if  such 
gains  related  to  the  cost  of  acquiring 
debt.  However,  ptetitioners  claim  that 
this  approach  does  not  apply  in  this 
instance,  because  the  translation  gains 


and  losses  are  associated  with  raw 
material  accounts  payable  and  not  debt 
related  to  external  financing. 

ZXX7  Position.  We  disagree  with 
Dongbu  that  the  company’s  net  gain 
from  certain  foreign-ciurency 
translations  gains  represents  a  G&A 
expense.  In  the  past  we  have  found  that 
translation  losses  represent  an  increase 
in  the  actual  amount  of  cash  needed  by 
respondents  to  retire  their  foreign- 
currency-denominated  loan  balances. 

See.  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Fresh 
Cut  Roses  from  Ecuador.  24  FR  7019, 
7039  (February  6, 1995).  Using  the  same 
reasoning,  for  purposes  of  these  final 
results  we  have  included  Dongbu’s  net 
gains  on  foreign-currency  translations  in 
COP  as  an  offset  to  financing  cost,  since 
the  gains  represent  a  decrease  in  the 
actual  amount  of  cash  needed  by 
respondents  to  retire  their  foreign- 
cvirrency-denominated  loan  balances. 

Comment  44.  Dongbu  and  Union 
argue  that  the  Department  erred  in  the 
preliminary  det^mination  of  this 
review  by  failing  to  add  an  amount  to 
export  price  to  account  for  export 
subsidies,  as  required  by  section 
772(c)(1)(C)  of  the  Act.  According  to 
these  respondents,  article  VI^  5  of  the 
GATT  provides  that  “[n]o  product 
*  *  *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization.  This 
provision  was  implemented  into  U.S. 
law  by  section  772(c)(1)(C)  of  the  Act. 

As  provided  therein,  EP  and  CEP  “shall 
be  *  *  *  increased  by  *  *  *  the 
amount  of  any  countervailing  duty 
imposed  on  the  merchandise  *  *  *  to 
ofrset  an  export  subsidy.’’  In  light  of  the 
above,  Dongbu  and  Union  contend  the 
Dep>artment  erred  by  failing  to  add  0.05 
percent  (for  cold-rolled)  and  0.10 
percent  (for  corrosion-resistant)  to  EP 
and  CEP  to  account  for  the  payment  of 
countervailing  duties  ofrsetting  export 
subsidies.  These  respondents  assert  that 
the  Department  itself  indicated  such  an 
adjustment  was  warranted  in  the  final 
L'lVv  determination  and  in  the  final 
results  of  the  first  administrative  review 
of  certain  corrosionnesistant  carbon 
steel  flat  products  from  Korea.  See.  e.g., 
Flat-Roll^  Final  at  37191;  Corrosion- 
Resistant  Final  at  18568. 

Petitioners  argue  that  the 
Department’s  decision  not  to  adjust  U.S. 
price  for  CVDs  ofrsetting  export 
subsidies  is  consistent  with  Department 
practice.  They  contend  that  the  statute 
provides  for  an  upward  adjustment  to 
U.S.  price  in  order  to  accoimt  for  CVDs 
imposed  to  offset  export  subsidies.  See 
section  772(c)(1)(C)  of  the  Act. 
Petitioners  state  that  should  the 


Department  determine  not  to  deduct 
CVDs  from  U.S.  price  because  these 
duties  are  not  imposed,  it  should  also 
not  make  any  upward  adjustment  to 
U.S.  price  for  CVDs  offsetting  export 
subsidies  for  the  same  reason. 
Furthermore,  if  the  Department  treats 
the  CVDs  as  not  final,  and  determines  to 
makes  a  downward  adjustment  to  the 
cash  deposit  rate  for  CVDs  offsetting 
export  subsidies,  it  should  also  make  an 
upward  adjustment  to  the  duty  deposit 
rate  for  all  other  CVDs.  Petitioners  argue 
that  if  such  an  adjustment  is  made  to  the 
cash  deposit  rate,  the  applicable  CVD 
rate  must  be  applied  to  entered  value, 
and  not  reported  EP. 

Petitioners  argue  that  it  is  the 
Department’s  practice  to  calculate 
subsidy  rates  by  allocating  the  benefit 
received  over  the  f.o.b.  foreign  port 
value  of  the  respondent’s  sales.  They 
state  that  since  the  export  subsidy  rate 
is  calculated  using  f.o.b.  foreign  port 
prices,  the  adjustment  to  U.S.  price  for 
CVDs  offsetting  export  subsidies  should 
also  be  calculated  in  this  way;  and  that 
the  percentage  of  the  CVD  rate 
attributable  to  export  subsidies  must  be 
applied  to  entered  value.  However, 
according  to  petitioners,  because 
respondents  failed  to  reported  entered 
value  to  the  Department  in  their  sales 
submissions,  the  adjustment  cannot  be 
made  and  respondents’  request  must  be 
denied. 

The  POSCO  group  retorts  that  the 
Department  was  correct,  in  accordance 
wi&  section  772(c)(1)(C)  of  the  Act,  in 
increasing  EP  by  the  amount  of  the  CVD 
imposed  to  offset  export  subsidies,  and 
adds  that  petitioners’  contention  that 
the  adjustment  be  based  on  the  entered 
value  of  the  merchandise  has  no  basis 
in  the  statute. 

DOC  Position.  For  purposes  of  these 
final  results,  we  agree  with  Dongbu  and 
Union  that  they  are  entitled  to  a  0.05 
percent  ad  valorem  adjustment  to  U.S. 
price  for  cold-rolled  products  and  to  a 
0.10  percent  ad  valorem  adjustment  to 
U.S.  price  for  corrosion-resistant 
products,  in  accordance  with  section 
772(c)(1)(C)  of  the  Act.  Moreover,  wo 
disagree  with  petitioners’  claim  that  an 
increase  to  U.S.  price  to  account  for 
export  subsidies  implies  that  the 
remaining  portion  of  the  CVDs  paid  on 
those  shipments  must  be  deducted  from 
U.S.  price.  Also,  nothing  in  the  statute 
indicates  that  the  upward  adjustment 
should  be  based  on  entered  value  rather 
than  on  U.S.  price,  and  it  is  not  our 
practice  to  do  so. 

Comments  by  POSCO 

Comment  45.  The  POSCO  group 
asserts  that  the  Department  erred  in 
including  foreign  exchange  gains  and 
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losses  in  interest  expense.  The  POSCO 
group  maintains  that  the  foreign 
exchange  gains  and  losses  were  not 
related  to  the  production  of  the  subject 
merchandise.  The  POSCO  group  states 
the  gains  and  losses  were  either  not 
realized  during  the  POR  or  were 
amortized  forward  from  a  prior  period. 
The  POSCO  group  argues  that  these 
categories  of  exchange  gains  or  losses  do 
not  in  any  way  capture  actual  costs 
incurred  during  the  POR  or  costs 
incurred  to  prepuce  the  subject 
merchandise. 

The  POSCO  group  argues  that  the 
Department  erroneously  overstated 
POSCO’s  interest  expense  by  basing  the 
denominator  in  its  interest  exp>ense 
calculation  on  the  cost  of  goods  sold  as 
reported  in  POSCO’s  consolidated 
financial  statement,  rather  than  on  the 
higher  amount  that  the  Department 
calculated  for  POSCO’s  COM  during  the 
POR.  The  POSCO  group  luges  the 
Department  first  to  increase  the  cost  of 
goods  sold  to  reflect  any  adjustments 
the  Department  makes  to  POSCO’s  COM 
before  dividing  POSCO’s  interest 
expense  by  that  amount. 

Petitioners  reply  that  the  foreign- 
exchange  translation  losses  are  related 
to  the  cost  of  acquiring  debt.  Thus,  they 
are  related  to  production  and  are 
properly  included  in  the  calculation  of 
POSCO’s  net  interest  expense. 

Petitioners  cite  Micron,  which  held  that, 
to  the  extent  that  a  respondent’s 
translation  losses  resulted  from  debt 
associated  with  production  of  the 
subject  merchandise,  such  losses  are  a 
legitimate  component  of  the  COP. 
Petitioners  conclude  that  whether 
POSCO’s  foreign  exchange  gains  and 
losses  were  realized  during  the  POR  is 
immaterial.  They  resulted  from  debt 
associated  with  production  of  the 
subject  merchandise,  and  were, 
accordingly,  properly  included  in  the 
reported  costs. 

DOC  Position.  We  agree  with 
petitioners  that  including  foreign- 
exchange  translation  losses  in  net 
interest  expense  is  appropriate.  The 
translation  losses  at  issue  are  related  to 
the  cost  of  acquiring  debt  and  thus  are 
related  to  production  and  are  properly 
included  in  the  calculation  of  the 
POSCO  group’s  net  interest  expense. 

The  QT  has  upheld  this  practice,  stating 
in  Micron  that  “[t]o  the  extent  that 
respondent’s  translation  losses  resulted 
firom  debt  associated  with  production  of 
the  subject  merchandise,  such  losses  are 
a  legitimate  component  of  CCH*.”  See 
Micron  at  33.  Therefore,  we  increased 
POSCO’s  cost  of  goods  sold  to  reflect 
our  fair-value  adjustments  for  the  final 
results. 


Comment  46.  The  POSCO  group 
contends  that  the  Department 
erroneously  included  severance  benefit 
expenses  that  were  attributable  to  years 
prior  to  the  POR  in  our  calculation  of 
G&A.  The  POSCO  group  cites  section 
773tf)(l)(B)  of  the  Act,  which  directs  the 
Department  to  adjust  the  COP  for  those 
nonrecurring  costs  that  benefit  current 
or  future  production,  or  both.  The 
POSCO  group  argues  that  prior-p>eriod 
severance  benefits  are  nonrecurring 
costs  that  do  not  benefit  current  or 
future  production  and  therefore  should 
not  be  included  in  the  COP.  The  POSCO 
group  dtes  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Germany,  61  FR  13834, 
13837  (March  28, 1996),  to  support  its 
contention  that  the  Department  does  not 
adjust  actual  production  costs  incurred 
during  the  POR  to  reflect  severance 
costs  related  to  prior  periods. 

Petitioners  claim  the  severance 
benefits  were  properly  included  in  G&A 
because  the  POSCO  group’s  omission  of 
this  expense  understated,  and  failed 
reasonably  to  reflect,  the  costs 
associated  with  the  production  and  sale 
of  the  subject  merchandise  in 
accordance  with  the  statute.  Petitioners 
take  issue  with  the  POSCO  group’s 
characterization  of  severance  benefits  as 
non-recurring  costs.  Petitioners  cite  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Japan, 

58  FR  37154,  37174  (July  9, 1993),  to 
support  their  position  that  severance 
benefits  are  not  non-recurring  items  and 
should  be  included  in  G&A. 

The  POSCO  group  argues  that 
charitable  donations  should  be  excluded 
firom  G&A  since  donations' to  charitable 
causes  clearly  do  not  relate  to  activities 
undertaken  to  manufacture  and  sell 
cold-rolled  and  corrosion-resistant  steel 
products,  but  rather  are  payments  to 
support  the  society  at  large.  The  POSCO 
group  further  argues  that  charitable 
donations  do  not  fall  within  any  other 
category  of  costs  that  are  required  to  be 
includ^  in  the  COP  under  the  statute, 
such  as  materials,  fabrication,  labor, 
overhead,  or  packing  costs. 

Petitioners  respond  that  the  POSCO 
group’s  charitable  contributions  clearly 
benefit  the  POSCO  group’s  research  and 
development  efforts  which  are  clearly 
activities  undertaken  to  manufacture 
and  sell  cold-rolled  and  corrosion 
resistant  steel  products.  Petitioners  cite 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sweaters  Wholly  or  in 


Chief  Weight  of  Man-Made  Fiber  from 
Hong  Kong,  55  FR  30733,  30741  ffuly 
27, 1990),  to  support  their  position  that 
the  Department’s  practice  is  to  include 
donations  as  a  part  of  the  G&A 
component  of  Ae  COP  and  CV. 

DOC  Position.  We  disagree  with  the 
POSCO  group  that  the  prior-period 
severance  benefits  at  issue  do  not  relate 
to  the  current  POR.  In  1994,  POSCO 
settled  a  lawsuit  brought  by  current  and 
former  employees  regarding  severance 
benefits  promised  to  employees  upon 
departure.  POSCO  charged  the 
additional  severance  benefits  associated 
with  prior  periods  directly  to  retained 
earnings  in  accordance  with  generally 
accepted  accounting  principles  in  Korea 
(“Korean  GAAP”).  However,  we  have 
determined  that  including  the  prior- 
period  severance  benefit  as  an  element 
of  COP  is  appropriate  becarise  the 
POSCO  group’s  omission  of  this 
severance  benefit  imderstttes  and  does 
not  reasonably  reflect  the  costs 
associated  with  the  production  and  sale 
of  the  subject  merchandise  pursuant  to 
U.S.  GAAP.  If  the  POSCO  group  had 
followed  U.S.  GAAP,  it  would  have 
reported  this  expense  currently  and  not 
as  a  charge  to  retained  earnings. 
According  to  Financial  Accounting 
Standards  Board  Statement  No.  16 
(1977),  paragraph  ten,  “  *  *  *  all  items 
of  profit  and  loss  recognized  during  a 
period,  including  accruals  of  estimated 
losses  from  loss  contingencies,  shall  be 
included  in  the  determination  of  net 
income  for  that  period.”  Furthermore, 
this  pronoimcement  requires  that  losses 
firom  lawsuits,  income  tax  disputes,  and 
similar  events  be  included  in  the 
measurement  of  net  income  for  the 
current  period  and  should  not  be  treated 
as  prior-period  adjustments. 
Accordingly,  because  we  have 
determined  that  this  method  reasonably 
reflects  the  costs  associated  with  the 
production  and  sale  of  the  subject 
merchandise,  we  have  included  the 
severance  benefits  in  mneral  expenses. 

We  have  included  donations  m  G&A 
because  contributions  to  charitable 
causes  represent  a  general  expense  of 
the  company,  providing  the  firm  with 
valuable  commercial  exposure  and 
recognition  in  the  marketplace.  General 
expenses  are  appropriately  included  in 
the  COP  and  CV  of  the  merchandise 
under  investigation  according  to 
sections  773(b)(3)(B)  and  773(e)(2)(A)  of 
the  Act. 

Comment  47.  The  POSCO  group 
claims  the  Department  made  several 
cost-related  clerical  errors  in  the 
preliminary  results.  First,  the  POSCO 
group  claims  the  Department  applied 
&e  wrong  factor  when  the  Department 
adjusted  the  substrate  costs  to  reflect 
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fair  value  for  corrosion-resistant 
products  manufactured  by  PCXX)S. 
Second,  in  the  sales-below-cost 
program,  the  POSCO  group  alleges  the 
Department  failed  to  increase  the  home- 
market  price  by  interest  revenue  before 
comparing  the  result  to  the  COP.  Lastly, 
the  roSCO  group  argues  that  the 
Department  incorrectly  applied  the  fair- 
value  adjustment  in  situations  where 
cost  was  higher  than  the  transfer  price. 
The  POSCO  group  claims  it  is 
inappropriate  to  apply  a  percentage 
figure  to  a  basis  different  &t>m  the  data 
from  which  the  percentage  was 
calculated.  Further,  the  roSCO  group 
claims  the  adjustment  was  intended  to 
increase  only  the  value  of  the  substrate; 
the  Department’s  adjustment,  however, 
multiplied  this  factor  by  the  COM, 
which  includes  additional  materials  as 
well  as  labor  and  overhead  expenses. 

DOC  Position.  The  POSCO  group’s 
contention  that  we  used  the  wrong 
fector  to  adjust  the  substrate  costs  to 
reflect  feir  value  for  corrosion-resistant 
products  manufactured  by  POCOS  is 
moot  since  we  have  not  used  either  the 
major-input  or  fair-value  provisions  for 
these  final  results.  We  agree  that  interest 
revenue  should  be  included  in  the 
home-market  price  which  we  did  not 
include  in  the  preliminary  results.  We 
have  corrected  this  error  for  the  final 
results.  The  issue  of  whether  we  applied 
the  correct  adjiistment  fector  in  cases 
where  we  selected  the  actual  cost  of  a 
CONNUM  is  moot,  since  we  did  not 
apply  the  majoi^input  rule  in  these  final 
re^ts. 

Comment  48.  The  POSCO  group 
argues  that  the  Department  erred  by 
reducing  the  post-sale  warehousing 
expense  for  one  warehoiise  because  the 
Department  mistakenly  thought  the 
expense  was  not  at  arm’s  length. 

Petitioners  argue  that  the  Department 
appropriately  r^uced  POSCO’s 
expenses  for  the  warehouse.  Petitioners 
state  that  the  POSCO  group  foiled  to 
indicate  before  verifitation  that  the 
warehouse  was  o^ed  by  an  affiliated 
party  or  to  provide  evidence  that  the 
expenses  were  at  arm’s  length,  and  the 
Department  should  not  presume  that 
th^  were. 

UOC  Position.  During  the  sales 
verification  in  Korea,  the  POSCO  group 
informed  us  that  the  warehoiise  in 
question  was  owned  by  an  entity  that 
was  affiliated  with  POSCO.  See  Korea 
sales  verification  report  at  71.  Included 
in  the  POSCO  group’s  proposed  list  of 
POSCO  expenses  associated  with  this 
warehousing,  in  addition  to  expenses 
directly  incurred  by  POSCO,  such  as 
those  for  labor,  crane  operations,  and 
maintenance  (see  pages  70-71  of  the 
public  version  of  the  Korea  sales 


verification  report),  is  an  additional 
payment  to  the  affiliated  party.  It  is  not 
clear  from  the  record  what,  if  any,  were 
the  expenses  to  the  affiliated  pfirty  that 
were  associated  with  this  payment. 

In  the  preliminary  results  we 
deducted  from  the  reported  expense  ar 
share  of  the  additional  payment  to  the 
affiliated  party  corresponding  to  the 
ownership  share  POSCO  held  in  that 
party.  Given  the  information  on  the 
record,  we  consider  this  portion  of  the 
payment  to  be  an  internal  transfer  of 
funds.  Consequently,  we  have 
maintained  the  adjustment  to  the 
reported  post-sale  warehousing  expense 
that  we  made  in  the  preliminary  results. 

Comment  49.  The  POSCO  group 
argues  that  the  Department  erred  by 
failing  to  convert  warehousing  expenses 
to  an  actual-weight  basis.  The  POSCO 
group  notes  that  it  indicated  explicitly 
in  its  February  27, 1996,  submission 
that  POSCO  reported  all  expenses  in  a 
manner  consistent  with  the  manner  in 
which  the  product  was  sold.  The 
POSCO  group  states  that  no  exceptions 
to  this  rule  were  indicated,  nor  were  any 
such  exceptions  found  during 
verification  and,  therefore,  the 
Department  has  no  basis  for  not 
converting  this  expense  to  an  actual- 
weight  basis. 

Petitioners  argue  that  the  per-unit 
warehousing  expense  is  not 
unambiguously  expressed  on  a 
theoretical-weight  basis  or  an  actual- 
weight  basis  according  to  the  weight 
basis  of  the  sale.  Petitioners  indicate 
that  because  per-unit  warehousing 
expenses  are  not  expressed  on  a 
theoretical-weight  iMsis  for  sales  made 
on  a  theoretical-weight  basis,  the 
Department’s  decision  not  to  divide 
warehousing  expenses  for  those  sales  by 
the  weight  conversion  factor  was 
appropriate. 

DOC  Position.  We  agree  with 
petitioners.  The  POSCO  group  indicated 
it  calculated  post-sale  warehousing 
expenses  for  each  warehouse  by 
dividing  total  aggregate  expenses 
incurred  at  the  warehouse  by  total 
quantity  of  steel  at  the  warehouse.  For 
sales  involving  specific  warehouses,  the 
POSCO  group  reported  the  same  per-ton 
post-sale  warehousing  expense 
regardless  of  whether  the  sales  were  on 
an  actual-weight  basis  or  a  theoretical- 
weight  basis.  This  indicates  that  the 
POSCO  group  was  reporting  the  per-ton 
expense  on  the  same  basis  for  all  sales. 
Consequently,  no  further  adjustment  is 
appropriate. 

It  is  possible  that  the  total  reported 
quantities  for  each  warehouse,  which 
were  used  to  calculate  the  per-ton 
expense  for  the  respe^ve  warehouses, 
were  based  on  a  mix  of  both  theoretical 


and  actual  weights.  However,  there  is  no 
evidence  on  the  record  that  the  total 
reported  quantities  were  based  on  such 
a  mix  of  weight  bases  and,  even  if  there 
were  such  evidence,  the  adjustment 
proposed  by  the  POSCO  group  would 
not  correct  such  an  underlying 
methodological  problem. 

As  a  resmt  of  the  aforementioned 
review  of  reported  warehousing 
expenses  for  sales  made  on  a 
theoretical-weight  basis,  we  discovered 
that  none  of  the  per-ton  warehousing 
expenses  provided  by  the  POSCO  group 
at  verification  were  used  in  the  post-sale 
warehousing  field  for  several  home- 
market  sales.  See  Korea  sales 
verification  exhibit  78  at  10.  The  value 
used  for  those  sales  is  the  last  figure 
reported  in  Exhibit  7  of  the  PO^X) 
group’s  July  31, 1996,  submission. 
Although  the  POSCO  group  asserted  in 
the  cover  letter  to  that  July  31, 1996, 
submission  that  the  information  in  the 
attached  exhibits  contained  the 
“corrections”  that  “were  presented  to 
the  Department  during  the  sales 
verification  conducted  firom  July  15-27, 
1996,”  the  figure  in  question  was  not 
presented  to  the  Department  at 
verification,  and  there  is  no  explanation 
of  its  derivation  on  the  record. 

'  Consequently,  for  the  final  results  we 
are  denying  this  adjustment  to  all  home 
market  sales  for  which  that  unverified 
and  unexplainable  figure  was  reported 
as  a  post-sale  warehousi^expense. 

Furthermore,  the  POSCO  group 
indicated  at  verification  that  an  average 
per-ton  expense  across  all  warehouses 
had  been  used  for  sales  by  Kyung  Ahn 
and  POSTEEL  (see  Korea  sales 
verification  report  at  69  and  70); 
therefore,  we  have  limited  the  post-sale 
warehousing  expense  for  sales  by  these 
entities  to  no  more  than  the  recalculated 
average  warehousing  expense.  See 
Attachment  A  to  the  October  8, 1996, 
memorandum  firom  Steve  Bezirganian  to 
the  Files. 

Comment  50.  The  POSCO  group 
argues  that  the  Department  erroneously 
failed  to  incroase  the  home-market  pri(» 
used  in  the  cost  test  by  interest  revenue 
received  by  the  POSCO  group  due  to 
late  payments  by  customers.  Petitioners 
did  not  conunent  on  this  issue. 

DOC  Position.  We  agree  with  the 
POSCO  group,  and  have  increased  the 
net  price  used  in  the  cost  test  by  the 
reported  interest  revenue  for  each  sales 
ol^rvation. 

Comments  by  Union 

Comment  51.  Union  claims  that  the 
Department  inadvertently  omitted  to 
add  duty  drawbach  to  the  U.S.  gross 
unit  pric:e  when  c^lcmlating  net  EP  and 
CEP,  as  required  by  statute,  and  requests 
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that  the  Department  correct  its  margin 
calculation  program  accordingly. 

DOC  Position.  We  agree  and  have 
corrected  our  margin  calculation 
program  accordingly. 

Comment  52.  Union  argues  that  the 
Department  erred  in  combining  Union’s 
net  interest  expenses  with  those  of  DSM 
and  DKI,  since  (1)  imder  Korean  GAAP, 
Union  is  not  considered  to  be  a 
controlled  subsidiary  of  any  other 
company  and  is  not  required  to  be 
consolidated  with  any  other  company; 
and  (2)  the  Department  verified  that 
neither  DSM  nor  DKI  has  a  controlling 
interest  in  Union  and  that  Union’s 
financial  statements  are  not 
consolidated  with  either  of  the  two 
other  companies.  Union  submits  that 
the  Department  itself  answered  the 
question  of  whether,  or  under  what 
circumstances,  the  Department  can 
imilaterally  create  a  consolidated 
interest  rate  when  the  companies  at 
issue  are  not  in  fact  consolidated  or 
required  to  be  consolidated,  in  its 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Aramid  Fiber 
Formed  of  Poly-Phenylene 
Terephthalamide  from  the  Netherlands, 
59  FR  23684,  23688  (May  6,  1994) 
(“Aramid  FibeF’).  In  Aramid  Fiber  the 
Department  clarified  that  where  there 
are  no  consolidated  statements,  the 
issue  is  whether  the  parent  company 
had  “sufficient  control’’  over  the 
subsidiary,  as  indicated  by  equity 
ownership,  to  warrant  consolidation 
under  foreign  GAAP.  Union  adds  that  in 
Aramid  Fiber  the  Department  cited  two 
earlier  cases  in  whidi  it  had  foimd 
evidence  of  “sufficient  control.”  In  both 
cases  the  parent  company  owned  at 
least  50  percent  of  the  subsidiary.  See. 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  Thailand, 
57  FR  21065  (May  18, 1992);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Ferrosilicon  from  Brazil,  59 
FR  732  (January  6, 1994).  Union  argues 
that  neither  of  the  above  conditions  are 
met  since  DKI’s  and  DSM’s  equity 
ownership  in  Union  is  far  less  than  50 
percent  and  Korean  GAAP  do  not 
recognize  the  existence  of  a  parent- 
subsidiary  relationship  between  DSM  or 
DKI  and  Union. 

Union  also  states  that  there  is  no 
evidence  on  the  record  of  DSM’s  or 
DKI’s  involvement  in  the  financing 
activities  of  Union.  In  Aramid  Fiber, 
says  Union,  the  Department  refused  to 
create  a  consolidated  interest  expense 
for  the  respondent  even  though: 

•  A  parent-subsidiary  relationship 
clea^  existed; 

•  Tne  parent  company  owned  50 
percent  of  the  subsidiary’s  equity; 


•  The  parent  and  subsidiary  shared 
joint  control  over  the  subsidiary’s 
operations; 

•  The  parent  and  the  subsidiary  were 
consolidated  after  the  POR;  and 

•  The  parent  financed  the 
subsidiary’s  transactions. 

Even  though  none  of  these 
circumstances  applied  to  Union’s 
relationship  with  DKI  and  DSM,  Union 
points  out,  the  Department  chose  to 
create  a  consolidated  interest  rate  for 
Union.  Furthermore,  Union  states,  in 
two  recent  Korean  cases  the  Department 
did  not  consolidate  interest  expenses 
because  the  companies  involved  were 
not  consolidated  in  the  normal  course  of 
business.  See,  e.g.,  DRAMs  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyethylene  Terephthalate 
Film,  Sheet  and  Strip  from  the  Republic 
of  Korea.  56  FR  16305  (April  22, 1991). 

For  all  the  foregoing  reasons.  Union 
argues  that  the  Department  should 
reverse  its  preliminary  decision  and 
cease  consolidating  Union  interest 
expenses  with  those  of  DSM  and  DKI. 

Petitioners  take  issue  with  UnioiTs 
contention  that  the  Department’s 
decision  to  combine  Union’s  interest 
expenses  with  those  of  DSM  and  DKI  is 
“neither  supported  by  facts  nor  by 
Department  policy  and  precedent.” 
Indeed,  say  petitioners,  not  only  did 
Union  make  (and  the  Department  reject) 
the  same  argument  in  the  first 
administrative  review,  but  Union  has 
presented  in  this  review  no  new 
arguments  that  would  change  this 
conclusion.  Petitioners  assert  that  the 
Department  does  not  impose  any 
requirement  that  firms  be  formally 
consolidated  before  combining  their 
interest  expenses,  as  claimed  by  Union 
Steel.  Rather,  the  Department  attempts 
to  determine  whether  a  control 
relationship  exists  between  a 
respondent  and  its  affiliates.  Where 
there  is  no  evidence  of  significant 
control,  say  petitioners,  the  Department 
will  not  calculate  a  combined  interest 
rate,  even  when  two  firms  have  a 
parent-subsidiary  relationship  on  the 
basis  of  equity.  However,  when  there  is 
a  control  relationship,  the  Department 
will  calculate  a  consolidated  interest 
rate  even  if  the  two  firms  did  not 
prepare  consolidated  financial 
statements.  In  the  first  and  instant 
reviews  of  cold-rolled  carbon  steel  flat 
products,  petitioners  point  out,  the 
Department  collapsed  Union  and  DKI 
because  they  had  intertwined 
operations,  shared  production  facilities 
and  board  members,  and  were  under  the 
common  control  of  the  Chang  family 
through  its  ownership  in  DSM. 
Therefore,  petitioners  argue,  DSM’s 


level  of  control  over  DKI  and  Union 
warrants  the  calculation  of  a 
consolidated  interest  expense  for  all 
three  firms.  Petitioners  claim  the  cases 
of  Aramid  Fiber  and  PET  Film  cited  by 
Union  are  inapposite,  since  in  those 
cases  the  Department  did  not  find 
sufficient  control  of  the  subsidiary  by 
the  parent.  For  these  reasons,  petitioners 
contend,  the  Department  was  fully 
justified  in  calculating  a  consolidated 
interest  expense  for  Union.  DSM,  and 
DKI. 

DOC  Position.  For  the  final  results,  we 
calculated  a  combined  net  interest  factor 
using  Union’s,  DSM’s,  and  DKI’s 
audited  financial  figures  obtained  from 
verification  exhibits,  respondent’s 
submissions,  and  public  records.  This 
methodology  of  calculating  a  single  net 
intwest  factor  is  consistent  with  our 
longstanding  practice  for  computing 
interest  expenses  in  cases  involving 
parent-subsidiary  corporate 
relationships.  In  contrast  to  Aramid 
Fiber,  we  have  established  that  parental 
control  exists.  DSM’s  ownership  interest 
in  Union  and  DKI  places  the  parent  in 
a  position  to  influence  Union’s  financial 
borrowing  and  overall  capital  structvire. 
We  note  ffiat,  contrary  to  Union’s 
assertions  that  Union  is  an  independent 
company  and  not  controlled  by  DSM, 
the  two  companies  share  common 
directors  and  related  stockholders. 

Based  on  this  information,  we  do  not 
see  how  Union’s  operations  are 
independent  of  its  parent  to  such  an 
extent  that  we  should  ignore  our  normal 
practice  of  computing  interest.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  from 
Thailand,  60  FR  10552, 10557  (February 
27, 1995).  Additionally,  we  find  it 
appropriate  to  combine  the  financing 
costs  of  these  three  companies  in  this 
instant  review  because  we  consider  the 
financing  costs  of  the  parent  and  its 
subsidiaries  to  be  fungible.  Furthermore, 
the  facts  of  these  reviews  differ  from 
both  DRAMS  and  PET  Film  with  regard 
to  combining  interest  expense  factors.  In 
DRAMS  and  PET  Film  the  respondents 
requested  that  the  Deptirtment  combine 
limited  brother-sister  companies  to 
derive  a  consolidated  group-level 
interest  expense  factor.  In  those  cases, 
however,  we  determined  that  a 
consolidated  group-level  interest  factor 
was  inappropriate  because,  while  the 
respondents’  own  financial  statements 
were  audited,  those  of  the  sister 
companies  and  the  group-level  financial 
statements  were  unaudited.  As  we 
stated  in  DRAMS,  absent  detailed 
testing  usually  associated  with  an  audit, 
the  Department  caimot  rely  on  the 
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statements  as  submitted.  See  DRAMs, 

DOC  Position  for  Comment  24,  at  15475. 

In  the  instant  review,  by  contrast,  each 
of  the  entities  in  question — Union, 

DSM,  and  DKI — prepared  separate 
audited  financial  statements,  which  we 
could  therefore  combine  to  calculate  a 
group-level  interest  expense  factor 
based  on  Union’s  assertions  that  no 
significant  inter-company  transactions 
existed. 

Comment  53.  Union  contends  the 
Department  erred  by  failing  to 
differentiate  products  with  disparate 
paint  types  that  have  different  costs  and 
commercially  meaningful  different 
physical  characteristics,  and  arbitrarily 
combining  them  into  a  single  category, 
contrary  to  the  statutory  requirement 
that  the  Department  m^e  comparisons 
wherever  possible  between  products 
with  identical  physical  characteristics. 

Union  argues  the  Department  has 
unreasonably  aggregated  five  very 
different  paint  categories  of  painted 
products:  (1)  Polyester,  (2)  silicone 
polyester;  (3)  hi^-polymer  polyester; 

(4)  abrasion-resistant  steel  (“ARS”) 
texture;  and  (5)  print.  Union  maintains 
these  products  have  significantly 
different: 

•  Uses:  for  example,  polyester-coated 
products  are  used  for  roofing  and  siding 
due  to  their  resistance  to  chemicals  and 
weather,  while  high-polymer  polyester- 
coated  products  are  used  in  home 
appliances  and  electronics  on  account 
of  their  resistance  to  heat,  abrasion,  and 
impact; 

•  Material  costs:  The  differences  in 
physical  characteristics  lead  to 
substantially  different  manufactiuring 
costs; 

•  Values:  Union’s  customers  would 
not  be  willing  to  pay  substantial 
premiums  for  certain  painting  categories 
such  as  high-polymer  polyester  if  ^e 
differences  in  products  were  as 
negligible  as  assumed  in  the 
Department’s  model-match  hierarchy. 
Union  claims  the  C3T  has  ruled  that 
“Commerce  must  adjust  for  physical 
differences  between  the  products  if 
satisfied  that  any  price  differential  is 
wholly  or  partly  the  result  of  such 
physical  differences."  See  Hussey 
Copper,  Ltd.  v.  United  States,  895  F. 
Supp.  311, 313  (1995)  {"Hussey") 
(emphasis  added  by  Union).  By  treating 
regular  polyester-coated  products  as 
identicd  to  silicone  polyester,  high- 
polymer  polyester,  and  other  painted 
products,  the  Department,  Union  argues, 
is  violating  the  statutory  requirement  of 
fair  comparisons  and  the  specific 
mandate  of  section  771(16)(A)  of  the  Act 
for  comparisons,  wherever  possible, 
between  products  with  “identical 


physical  characteristics.’’  Union, 
therefore,  requests  that  the  Department 
use  the  alternative  product  concordance 
and  difference-in-COM  data  it  has 
submitted. 

Petitioners  retort  that  Union’s 
arguments  do  not  address  the  criteria 
used  by  the  Department  to  establish 
product  categories  and  determine 
product  comparisons.  By  focusing  on 
the  prices  and  costs  of  different  painted 
products,  petitioners  argue.  Union 
ignores  the  Dep>artment’s  longstanding 
practice  of  using  physical  characteristics 
as  the  primary  basis  for  creating  product 
categories.  Petitioners  contend  that  the 
Department  could  accept  Union’s 
proposed  alternate  painted  categories 
only  if  Union  were  able  to  demonstrate 
that  the  various  paint  types  are  so 
dissimilar  that  they  cannot  be 
compared.  According  to  petitioners,  the 
record  does  not  support  Union’s  claims 
that  its  paint  types  have  different 
physical  characteristics  and 
applications.  As  an  example,  they  cite 
regular  polyester  and  silicon-polyester 
paints,  which  both  have  weather  and 
chemical  resistance  and  can  be  used  for 
the  exterior  surfaces  of  buildings. 
Petitioners  contend  that  Union’s  own 
descriptions  of  its  various  paint  types 
indicate  that  the  physical  similarities 
between  paint  typ>es  far  outweigh  any 
differences.  Moreover,  they  contend  that 
even  if  the  costs  and  prices  of  paint 
types  were  relevant  to  the  creation  of 
paint  categories  in  the  Department’s 
model-match  hierarchy,  which  they  are 
not,  the  differences  in  costs  and  prices 
among  painted  products  are  neither 
significant  nor  systematic,  to  the  extent 
that  they  exist  at  all.  Petitioners 
therefore  urge  the  Department  to 
disregard  Union’s  proposed  alternate 
paint  categories. 

DOC  Position.  We  agree  with 
petitioners  that  Union  provided 
insufficient  information  to  support  the 
further  differentiation  of  painted 
products  in  the  Department’s  model- 
match  hierarchy.  Contrary  to  Union’s 
assertions,  the  uses  and  applications  of 
the  merchandise  are  not  dispositive  in 
this  analysis.  Rather,  the  Department 
looks  to  physical  differences  and  adjusts 
for  them  “if  satisfied  that  any  price 
differential  is  wholly  or  partly  the  result 
of  such  physical  differences.’’  Hussey  ai 
313. 

Union  contends  that  the  different  uses 
of  products  with  distinct  paint  coatings 
demonstrate  that  each  paint  coating 
imparts  different  properties  to  the  steel 
(e.g.,  corrosion-resistance,  heat 
resistance,  etc.).  Although  Exhibit  B-4 
of  Union’s  November  27, 1996,  response 
to  sections  B  and  C  of  our  antidiunping 
questionnaire  (with  respect  to  corrosion- 


resistant  products)  purports  to  list  the 
physical  properties  of  Union’s  various 
paint  types,  a  close  examination  of  the 
data  presented  in  that  exhibit  reveals 
that  the  properties  listed  are  all 
extremely  general  in  nature  (e.g., 

“gloss,"  “semi-gloss,”  and  “flat”)  and 
are  repeated  in  every  paint  category. 

Other  alleged  physical  properties  listed 
by  Union,  such  as  “drying  time,” 
“spreading  rate,”  and  “specific  gravity” 
are  not  even  physical  properties  at  all. 
Union,  therefore,  has  not  demonstrated 
the  precise  nature  of  the  respective 
properties  of  its  paint  categories,  or  the 
actual  physical  differences  in  the  paints 
that  impart  such  properties,  nor  has  it 
offered  any  analysis  of  whether,  or  to 
what  extent,  differences  in  physical 
characteristics  between  its  paint 
categories  have  resulted  in  cost 
differences. 

As  the  CAFC  has  found,  products 
possessing  similar  physical 
characteristics  need  not  be  “tecbnically 
substitutable,  ptirchased  by  the  same 
types  of  customers,  or  applied  to  the 
same  end  use”  in  order  to  be  compared 
as  “identical”  merchandise  within  the 
meaning  of  section  771(16)(A)  of  the 
Act.  See  Koyo  Seiko  Co.  v.  United 
States,  66  F.3d  1204, 1210  (Fed.  Cir. 

1995)  {quoting  Tapered  Roller  Bearings, 
Finish^  and  Unfinished,  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  41508, 
41511  (August  21, 1991)).  Given  the 
tremendous  number  of  variations  within 
carbon  steel  product  categories,  the 
Department  may  define  certain  products 
as  “identical”  even  though  they  contain 
minor  differences.  See,  e.g..  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Germany;  Final  Results  of 
Antidumping  Administrative  Review,  60 
FR  65264,  65271  (December  19, 1995) 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Gray  Portland  Cement 
and  Clinker  from  Mexico,  55  FR  29244, 
29247-48  (July  18, 1990).  Union’s 
argument  ignores  the  obvious  fact  that  a 
piquet  characteristic  hierarchy  cannot 
possibly  account  for  every  single 
,  possible  difference  between  products — 
a  result  not  required  by  Hussey.  A  range 
of  products  may  thus  be  considered 
“identical”  within  the  meaning  of  the 
statute.  Therefore,  we  have  disregarded 
the  alternative  product  concordance  and 
difference-in-COM  data  Union  has 
submitted. 

Comment  54.  Union  argues  the 
Department  erred  by  removing  Union’s 
scrap  revenue  from  Union’s  COM, 
thereby  lowering  the  COM  denominator 
for  general  expenses  and  profit 
allocations.  This  would  have  been 
justified.  Union  says,  only  if  scrap 
revenue  had  elsewhere  b^n  credited  to 
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costs,  which  is  not  the  case.  Union 
surmises  that  the  IDepartment  may  have 
based  its  decision  on ^e  first  review  of 
corrosion-resistant  products,  when 
scrap  revenue  was  included  in 
miscellaneous  incoipe,  and  therefore 
was  double-counted  when  included  as 
an  offset  to  COM.  In  this  review, 
however.  Union  contends  that  scrap 
revenue  was  not  part  of  miscellaneous 
income,  was  not  used  to  reduce  Union’s 
general  expenses,  and  was  already 
included  in  Union’s  COM. 

Petitioners  retort  that  Union’s 
argiiment  is  factually  inaccurate, 
because  verification  exhibits 
demonstrate  that:  (1)  Scrap  material 
costs  are  included  among  the 
manufacturing  costs  recorded  in 
Union’s  COM  statements,  and  (2)  Union 
recorded  profits  from  scrap  sales  as 
sales  revenues,  not  as  adjustments  to 
manufacturing  costs.  The  Department, 
they  claim,  found  no  evidence  that 
Union  reduced  its  COM  by  the  amount 
of  the  scrap  revenue.  Rather,  say 
petitioners,  the  record  shows  that  the 
manufacturing  costs  recorded  in 
Union’s  COM  statements  were  used  to 
determine  the  cost  of  sales  in  the 
financial  statements,  so  that  the  cost  of 
sales  has  not  been  reduced  by  the 
amount  of  scrap  revenue,  as  the 
denominator  of  the  allocation  ratios  for 
general  expenses  and  interest  expenses. 
Petitioners  urge  the  Department  to 
continue  to  d^uct  Union’s  scrap 
revenue  from  cost  of  sales  in  order  to 
ensure  that  per-unit  general  expenses 
and  interest  expenses  are  calculated 
accurately  for  piirposes  of  the  final 
review  results. 

DOC  Position.  We  agree  with 
petitioners.  Using  its  normal  cost 
accoimting  system.  Union  prepares 
COM  statements  that  reflect  revenue 
frx>m  the  sale  of  scrap  credited  against 
production  costs.  However,  Union’s  cost 
of  sales  figure  does  not  reflect  this  same 
reduction  because  Union  reclassifies 
and  recognizes  this  sale  of  scrap  as  sales 
revenue  instead  of  as  an  ofiset  to  cost. 
'The  cost  of  producing  the  scrap  remains 
a  manufacturing  cost  and  is  included  in 
the  company’s  cost  of  sales.  Union’s 
chart  of  accounts  (see  cost  verification 
exhibit  6)  and  Union’s  reconciliation  of 
sales  revenue  (see  cost  verification 
exhibit  8)  confirm  this  financial 
accounting  treatment.  ’Therefore,  we 
reduced  Union’s  rep(»rted  cost  of  sales 
figure  by  the  1994  scrap  revenues  that 
Union  used  to  ofiset  manufacturing 
costs  to  determine  the  proper 
denominator  for  the  and  financing 
ratios. 

Comment  55.  Union  contends  the 
Department  erred  by  excluding  foreign- 
ex^ange  transaction  gains  and  losses 


from  Union’s  reported  general  expenses 
on  the  grounds  that  they  related  to 
accounts  receivable  and  were  therefore 
more  appropriately  treated  as  selling 
expenses  than  as  administrative 
expenses.  The  Department’s  calculation 
of  general  expenses,  says  Union, 
includes  indirect  selling  expenses  as 
well  as  administrative  expenses. 
Consequently,  Union  contends,  the  net 
transaction  gain  on  ciirrency  conversion 
should  be  included  in  general  expenses; 
otherwise,  this  expense  will  not  be 
captured  in  the  dumping  calculation. 

Petitioners  retort  that  Union  misstates 
the  Department’s  position  with  regard  to 
the  gains  and  losses  at  issue.  The 
Department,  petitioners  contend,  never 
stated  that  these  gains  and  losses  should 
be  classified  as  selling  expenses;  rather, 
the  Department  was  concerned  that 
Union  included  them  in  general 
expenses  when  these  gains  and  losses 
do  not  relate  to  the  pr^uction  of 
subject  merchandise.  It  is  for  that 
reason,  according  to  petitioners,  that  the 
Department  excluded  these  gains  and 
losses  from  Union’s  calculated  costs  in 
the  first  administrative  review. 

Petitioners  urge  the  Department  nqt  to 
modify  its  treatment  of  foreign-exchange 
gains  and  losses. 

DOC  Position.  We  agree  with 
petitioners.  Union  calculated  its  net 
translation  gains  from  foreign  ciirrency 
gains  on  accounts  receivable  balances. 
However,  our  normal  practice  is  to 
exclude  exchange  gains  and  losses  on 
accounts  receivable  balances  because 
the  gains  occurred  after  the  sale  date 
and.  therefore,  are  not  relevant  to  our 
margin  calculations.  See,  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Fresh  Pasta  from  Turkey,  61  FR 
30309,  30324  (June  14, 1996)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Ste^l, 
Standard,  Line  and  Pressure  Pipe  from 
Italy,  60  FR  31981,  31991  (June  19, 

1995).  For  these  final  results  we 
excluded  Union’s  net  translation  gains 
frtim  accounts  receivable  balances 
denominated  in  foreign  currency. 

Comment  56.  Union  argues  the 
Department  erred  by  treating  pre-sale 
freight  and  warehousing  expenses  as 
indirect  selling  expenses.  Union 
submits  that  the  URAA  for  the  first  time 
establishes  that  home-maricet  movement 
charges  are  to  be  deducted  from  NV  in 
all  cases,  without  being  subject  to  a 
“direct/indirect”  test  like  selling 
expenses,  and  regardless  of  whether 
they  occur  before  or  after  sale.  See 
section  773(a)(6)(B)(ii)  of  the  Act.  Union 
also  submits  that  the  SAA  requires  all 
movement  charges  to  be  deducted  from 
normal  value  and  does  not  provide  for 


them  to  be  calculated  sale  by  sale  or 
analyzed  in  terms  of  their  “direct”  or 
“indirect”  nature.  See  SAA  at  151. 

Union  therefore  requests  that  the 
Department  deduct  all  home-market 
movement  charges,  including  pre-sale 
freight  and  warehousing  expenses,  from 
NV. 

DOC  Position.  We  agree  with  Union 
and  have  deducted  all  home-market 
movement  charges,  including  pre-sale 
fireight  and  warehousing  expenses,  from 
NV  for  these  final  results. 

Comment  57.  Union  argues  that  the 
Department,  for  pvuposes  of  converting 
certain  movement  charges  from  a  gross- 
weight  to  a  net-weight  basis,  incorrectly 
adjusted  the  field  USOTREU  rather  than 
the  field  DBROKU. 

DOC  Position.  We  agree  with  Union 
and  have  made  this  (Correction  for  these 
final  results. 

Comment  58.  Union  contends  the 
Department  erred  by  not  using  the  most 
recent  data  sets  in  applying  the  arm’s- 
length  test  and  in  establishing  the 
product  concordance. 

DOC  Position.  We  agree  with  Union 
and  have  used  the  appropriate  data  sets 
in  these  final  results. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  August  1, 1994, 
through  July  31. 1995: 


Certain  Ojld-Rolled  Carbon 
Steel  Flat  Products 


Produ(»r/Manufacturer/Exporter 

Weighted- 
Average 
Margin  (per¬ 
cent) 

Dongbu  . . . 

0.10 

Unkxi . . 

0.15 

POSCO  . 

0.54 

Certain  Corrosion-Resistant 
•  Carbon  Steel  Flat  Products 


Pixxjucer/Manufacturer/Exporter 

Weighted- 
Average 
Margin  (per¬ 
cent) 

Dongbu  . . 

0.00 

Union  . . . 

1.09 

pn.<vin 

0.09 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  'The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  efiective  upon 
publication  of  this  noti(»  of  final  results 
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of  review  for  all  shipments  of  certain 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Korea 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  me  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  named  above  will  be  the 
rates  for  those  firms  as  stated  above;  (2) 
for  previously  investigated  companies 
not  listed  above,  the  cash  deposit  rate 
will  continue  to  be  the  comjiany- 
spedfic  rate  published  for  the  most 
recent  period:  (3)  if  the  exporter  is  not 
a  firm  covered  in  these  reviews,  or  the 
original  LTFV  investigations,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covMed  in  these  reviews,  the  cash 
deposit  rate  will  continue  to  be  14.44 
percent  (for  c«tain  cold-rolled  carbon 
steel  flat  products)  and  17.70  percent 
(for  certain  corrosion-resistant  carbon 
steel  flat  products),  which  were  the  “all 
others”  rates  in  the  LTFV  investigations. 
See  Flat-Rolled  Final  at  37191. 

Article  VI^S  of  the  GATT  (cited 
earlier)  provides  that  “(n]o  product 
*  *  *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization.”  This 
provision  is  implemented  by  section 
772(d)(l)(p)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount  Accordingly,  the  level  of  export 
subsidies  as  determined  in  Final 
AjfuTnative  Countervailing  Duty 
D^rminations  and  Final  Negative 
Critical  Circumstances  Determinations: 
Certain  Steel  Products  from  Korea  (58 
FR  37328 — ^)uly  9, 1993),  which  is  0.05 
percent  ad  valorem,  will  be  subtracted 
from  the  cash  deposit  rate  for  deposit  ' 
purposes. 

Tne  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secreta^’s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 


This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (“APO”)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department’s  regulations.  Timely 
notification  of  rebmi/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  cider  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  §  353.22  of  the 
Department’s  regulations. 

Dated:  April  2, 1997. 

Robert  S.  LaKiiwa. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  97-9424  Filed  4-14-97;  8:45  am) 
aajJNQ  CODE  981»-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 

[A-122-822  A  A-122-823] 

Certain  Corro8ion>Reslatent  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From 
Canada:  Hnai  Results  of  Antidumping 
Duty  Administrative  Reviews 

AGENCY:  Import  Administration, 
Internationa  Trade  Administration, 
Departmmit  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
reviews. 

SUMMARY:  On  October  4, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  orders  on  certain 
corrosion-resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada.  These 
reviews  cover  four  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  and  the  period  August 
1, 1994  through  July  31. 1995.  We  gave 
interested  parties  an  opportunity  to 
comment  on  otir  preliminary  results. 
Based  upon  our  analysis  of  die 
comments  received,  we  have  changed 
the  results  fr^m  those  presented  in  the 
preliminary  results  of  review. 

We  determine  that  sales  have  been 
made  below  normal  value  (“NV”)  by 
various  com])anies  subject  to  these 
reviews.  Thus,  we  will  instruct  U.S. 
Customs  to  assess  antidiunping  duties 


based  on  the  difference  between  the 
export  price  (“EP”)  or  constructed 
export  price  (“CR^’)  and  the  NV. 
EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Bolling  (Continuous  Coloiu  Coat 
(“CCC”)),  Eric  Johnson  (Dofasco  Inc. 
and  Sorevco  Inc.  (“Dofasco”)),  Greg 
Weber  (Algoma,  Inc.  (“Algoma”)),  N. 
Gerard  Zapiain  (Stelco,  Inc.  (“Stelco”)), 
or  Jean  Kemp,  Import  Administration. 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Wa.shington,  D.C.  20230;  telephone: 

(202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  refer  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department’s  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  relations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  October  4, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  51892)  the  preliminary  results  of  its 
administrative  reviews  of  the 
antidumping  duty  orders  on  certain 
corrosion-resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  Canada.  We  gave 
interested  parties  an  opportrmity  to 
comment  on  our  prelu^nary  results.  We 
received  written  comments  on 
November  4, 1996  from  Algoma,  CCC, 
Dofasco/Sorevco,  Stelco  and  from  the 
petitioners:  Bethlehem  Steel 
Corporation,  U.S.  Steel  Group  (a  Unit  of 
USX  Corporation),  Inland  Steel 
Industries  Inc.,  Gulf  States  Steel  Inc.  of 
Alabama,  Sharon  Steel  Corporation, 
Geneva  Steel,  and  Lukens  Steel 
Company.  We  received  rebuttal 
comments  on  November  12, 1996  from 
interested  parties. 

As  we  noted  in  the  preliminary 
results  of  review,  on  February  28, 1996, 
the  petitioners  requested  that  the 
Department  determine  whether 
antidumping  duties  had  been  absorbed 
by  Algoma,  Dofasco,  and  Stelco  (for 
corrosion-resistant  only)  during  the 
FOR,  pursuant  to  section  751(a)(4)  of  the 
Act.  Section  751(a)(4)  provides  that  the 
•Department,  if  requested,  will  determine 
dining  an  administrative  review 
initiated  two  years  or  four  years  after 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


18449 


publication  of  the  order  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  Section 
751(a)(4)  was  added  to  the  Act  by  the 
URAA. 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Act,  i.e., 
orders  in  efiect  as  of  January  1, 1995, 

§  351.213(j)(2)  of  the  Department’s 
proposed  regulations  provides  that  the 
Department  will  make  a  duty  absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  See,  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments,  61  FR  7308,  7366  (February 
27, 1996)  (“Proposed  Regulations”).  The 
commentary  to  the  proposed  regulations 
explains  that  reviews  initiated  in  1996 
will  be  considered  initiated  in  the 
second  year  and  reviews  initiated  in 
1998  will  be  considered  initiated  in  the 
fourth  year.  Id.  at  7317.  Although  these 
proposed  regulations  are  not  yet  binding 
upon  the  Department,  they  do  constitute 
a  public  statement  of  how  the 
Department  expects  to  proceed  in 
construing  section  751(a)(4)  of  the 
amended  statute.  This  approach  assures 
‘  that  interested  parties  will  have  the 
opportimity  to  request  a  duty  absorption 
determination  on  entries  for  which  the 
second  and  fourth  years  following  an 
order  have  already  passed,  prior  to  the 
time  for  sunset  review  of  the  order 
imder  section  751(c).  Because  the  orders 
on  corrosion-resistant  carbon  steel  flat 
products  and  cut-to-length  carbon  steel 
plate  from  Canada  have  been  in  effect 
since  1993,  these  are  transition  orders. 
Therefore,  based  on  the  policy  stated 
above,  the  Department  will  first 
consider  a  request  for  a  duty  absorption 
determination  for  reviews  of  these 
orders  initiated  in  1996.  Because  these 
reviews  were  initiated  in  1995,  we  have 
not  considered  the  issue  of  absorption 
in  these  reviews.  However,  if  requested, 
we  will  do  so  in  the  next  reviews. 

Under  the  Act,  the  Department  may 
extend  the  deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
reviews  within  the  statutory  time  limit 
of  365  days.  On  April  1, 1996,  the 
Department  extended  the  time  limits  for 
the  preliminary  and  final  results  in  this 
case.  See,  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Reviews  61  FR  14291  (1996). 

We  have  now  completed  the 
administrative  reviews  in  accordance 
with  section  751  of  the  Act. 


Scope  of  Reviews 

The  merchandise  under  review  is 
certain  corrosion-resistant  carbon  steel 
flat  products  and  certain  cut-to-length 
carbon  steel  plate.  Although  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

I.  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  and  of  a  width  of  0.5  inch  or 
greater,  or  in  straight  lengths  which,  if 
of  a  thickness  less  than  4.75  millimeters, 
are  of  a  width  of  0.5  inch  or  greater  and 
which  measures  at  least  10  times  the 
thickness  or  if  of  a  thickness  of  4.75 
millimeters  or  more  are  of  a  width 
which  exceeds  150  millimeters  and 
measures  at  least  twice  the  thickness,  as 
currently  classifiable  in  tbe  HTSUS 
under  item  numbers  7210.30.0030, 
7210.30.0060,  7210.41.0000, 
7210.49.0030,  7210.49.0090, 
7210.61.0000,  7210.69.0000, 
7210.70.6030,  7210.70.6060, 
7210.70.6090,  7210.90.1000, 
7210.90.6000,  7210.90.9000, 
7212.20.0000,  7212.30.1030, 
7212.30.1090,  7212.30.3000, 

7212.30.5000,  7212.40.1000, 

7212.40.5000,  7212.50.0000, 
7212.60.0000,  7215.90.1000, 
7215.90.3000,  7215.90.5000, 
7217.20.1500,  7217.30.1530, 
7217.30.1560,  7217.90.1000, 
7217.90.5030,  7217.90.5060, 
7217.90.5090.  Included  in  this  review 
are  corrosion-resistant  flat-rolled 
products  of  non-rectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
“worked  after  rolling”) — for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  Excluded  fiom 
this  review  are  flat-rolled  steel  products 
either  plated  or  coated  with  tin,  lead, 
chromium,  chromiiun  oxides,  both  tin 
and  lead  (“teme  plate”),  or  both 
chromium  and  chromium  oxides  (“tin- 
fiee  steel”),  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances  in 


addition  to  the  metallic  coating.  Also 
excluded  fit)m  this  review  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness.  Also  excluded  firom  this 
review  are  certain  clad  stainless  flat- 
rolled  products,  which  are  three-layered 
corrosion  resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20% 
ratio. 

//.  Certain  Cut-to-Length  Carbon  Steel 
Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  (i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  millimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat-rolled  products 
in  straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTSUS  under  item  numbers 
7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030, 

.  7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  {i.e.,  products  which 
have  been  “worked  after  rolling”) — for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  fi*om  this  review  is  grade  X- 
70  plate. 

The  period  of  review  (FOR)  is  August 
1, 1994,  through  July  31, 1995. 
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Anal3rsis  of  Conunents  Received 

Aigpma 

Comment  1 

Petitioners  argue  that  Algoma’s 
method  of  reporting  costs  is  distortive 
and  should  be  rejected  because  Algoma 
allocated  rolling  costs  based  on  the 
average  rolling  cost  of  only  one  of  its 
two  mills  that  produces  subject 
merchandise.  Petitioners  argue  that  the 
Department  has  consistently  required 
that  respondents  report  COP  and  CV 
based  on  the  actual  costs  inciured. 
Petitioners  point  to  the  Department’s 
antidiunping  questionnaire  which  states 
that  COP  and  CV  figures  “should  be 
calculated  based  on  the  actual  costs 
incurred  by  your  company  dining  the 
period  of  review  *  *  *  as  recorded 
under  its  normal  accounting  system.” 
Petitioners  also  cite  IPSCO,  Inc.  and 
IPSCO  Steel,  Inc.  v.  United  States,  687 
F.  Supp.  633, 639  (OT  1988)  which 
quotes  F.W.  Myers  8-  Co.,  Inc.  v.  United 
States,  376  F.  Supp.  860,  873  (OT  1974) 
in  stating  “value  determinations  made 
in  antidumping  cases  ‘must  be  based 
upon  proof  t>f  actual  costs  of  prices — not 
estimates,  approximations  or  averages.  ’ 
Petitioners  argue  that  Algoma  did  not 
weight-average  the  actual  rolling  costs 
of  each  mill.  As  the  Department’s 
antidumping  questionnaire  at  D-2 
states,  “If  you  produce  the  merchandise 
under  review  at  more  than  one  facility, 
you  must  report  COP  and  CV  based  on 
the  weighted-average  of  costs  incurred 
at  all  facilities.”  Petitioners  cite 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Italy,  60  FR  10959, 10962 
(February  28, 1995):  “if  a  respondent 
produces  subject  merchandise  at  more 
than  one  fodlity,  the  reported  COM 
should  be  the  weighted-average 
manufacturing  costs  from  all  fedlities.” 
Petitioners  cldm  that  Algoma’s 
methodology  resulted  in  the 
misreporting  of  COP  and  CV. 

Petitioners  also  claim  that  Algoma’s 
methodology  causes  all  comparisons  of  , 
non-identical  merchandise  to  be 
erroneous.  Petitioners  argue  that 
Algoma’s  failure  to  report  adual  costs — 
whether  under  or  overstated — ^means 
that  the  difference  in  merchandise  tests 
are  invalid.  Petitioners  claim  that  the 
20-percent  test,  which  the  Department 
uses  to  determine  if  a  non-identical 
home  market  produd  is  sufficiently 
similar  to  the  U.S.  produd  for  a  price 
comparison,  will  not  operate  properly 
due  to  Algoma’s  flawed  methodology. 
Therefore,  petitioners  argue  that  where 
non-identical  sales  are  being  matched, 
there  is  no  way  to  ensure  that  the 
comparison  is  being  made  with 


merchandise  that  is  comparable  as 
required  by  the  statute.  Thus, 
petitioners  ai^e  that  since  costs  are 
overstated,  the  DIFMER  adjustment  will 
always  be  incorred.  Petitioners  dte 
Certain  Pasta  from  Turkey,  61  FR  30309, 
30311  (June  14, 1996)  which  states, 
“Insofar  as  DIFMER  data  is  based  on 
cost  information  {that  is  flawed},  the 
efied  of  these  physical  difierences 
cannot  be  determined  by  the 
D^artment.” 

Petitioners  also  argue  that  Algoma’s 
attempts  to  justify  its  allocation  system 
must  be  rejeded.  Petitioners  specifically 
point  to  Algoma’s  claim  that  its 
accoimting  system  does  not  record  costs 
at  a  sufficient  level  of  detail  that  would 
permit  dired  calculation  of  adual  costs 
incurred  at  the  106”  mill  that  relate  only 
to  the  subjed  merchandise.  Petitioners 
argue  that  there  are  few,  if  any, 
accounting  systems  that  maintain  costs 
in  the  normal  cour^  of  business  in  a 
manner  that  mirrors  the  Department’s 
reporting  requirements.  Petitioners 
point  to  §  351.308  of  the  Department’s 
Proposed  Regulations  which  state,  “not 
all  information  that  needs  to  be 
produced  during  the  course  of  a 
proceeding  is  kept  in  the  ordinary 
course  of  business  (e.g.,  worksheets), 
and  failure  to  provide  such  information 
may  be  deemed  to  violate  the  ‘best  of 
ability’  standard.”  Petitioners  go  on  to 
say  that  all  respondents — including 
Algoma — are  required  to  construd 
methodologies  for  reporting  purposes 
that  result  in  the  reasonable  allocation 
of  adual  costs. 

Finally,  petitioners  argue  that 
Algoma’s  distortive  allocation 
methodology  leaves  the  Department 
with  no  alternative  but  to  rejed  CX3P 
and  CV  and  apply  total  facts  available. 
Petitioners  claim,  pursuant  to  sedion 
776(b)  of  the  statute,  that  the 
Department  should  seled  the  most 
adverse  margin  available  as  the  final 
weighted-average  margin  for  this 
review.  However,  petitioners  argue,  if 
the  Department  decides  not  to  apply 
total  adverse  fads  available,  then  it 
should  apply  fads  available  with  regard 
to  the  comparison  of  non-identical 
merchandise.  In  selecting  partial  fads 
available,  they  argue,  the  Department 
should  follow  its  own  established 
pradice  and  add  an  upward  DIFMER 
adjustment  equal  to  20  percent  of 
TCOMU  to  normal  value  for  each 
comparison  of  non-identical  produds. 
Petitioners  cite  two  Department 
decisions.  Gray  Portland  Cement  and 
Clinker  from  Mexico,  Results  of 
Redetermination  Pursuant  to  Court 
Remand,  and  Tapered  Roller  Bearings, 
and  Certain  Components  Thereof,  from 
Japan,  56  FR  26054,  26057  (June  6, 


1991),  in  which  the  Department  added 
an  upward  DIFMER  adjustment  of  20 
percent  as  best  information  available. 
Accordingly,  petitioners  feel  the 
Department  should  apply  the  same 
remedy  in  this  situation. 

Algoma  argues  that  although  they 
were  unable  to  report  adual  rolling 
costs  for  the  106”  mill,  the  Department 
must  examine  any  cost  allocation  to 
determine  if  it  is  reasonable. 

Respondent  dtes  Floral  Trading  Council 
V.  U.S.,  822  F.  Supp  766,  772  (CTT  1993) 
and  Welded  Stainless  Steel  Pipe  from 
Malaysia,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  59  FR  4023, 
4027  (January  28, 1994)  in  which  the 
Department  accepted  allocation 
methods  as  reasonable.  Respondent 
asserts  that  the  Department  should 
continue  to  accept  Algoma’s  rolling  cost 
allocation  method  bemuse  it  did  so  in 
the  first  review  of  this  case.  Certain 
Steel  Products  from  Canada:  Final 
Results  of  Administrative  Review,  61  FR 
at  13817.  In  that  decision,  the 
Department  accepted  Algoma’s  rolling 
cost  calculation  methodology  stating, 
“Algoma’s  reporting  of  rolling  costs 
incurred  at  only  one  of  its 
manufaduring  facilities  is  reasonable, 
considering  (1)  The  nature  of  its  cost 
accounting  system,  (2)  Algoma’s  verified 
inability  to  determine  specific  rolling 
costs  based  upon  the  gauge  of  materials 
being  manufadured  at  either  facility, 
and  (3)  the  conservative  methodology 
adopted  by  Algoma.”  Respondent 
contends  that  same  rationale  is  fully 
supported  by  the  record  in  this  review 
and  leads  to  the  conclusion  that 
Algoma’s  method  for  calculating  rolling 
costs  is  reasonable. 

Additionally,  respondent  asserts  that 
Algoma  explicitly  sought  the 
Department’s  guidance  on  whether  to 
use  the  same  rolling  cost  calculation 
methodology  as  in  the  first 
administrative  review  and  that  the 
Department  instruded  Algoma  to  use 
the  same  methodology.  Respondent 
argues  Algoma  does  not  track  rolling 
costs  by  width  and  gauge  in  the  normal 
course  of  business.  In  addition,  a  very 
large  percentage  of  the  produds 
produced  on  the  166”  Plate  Mill  and  a 
very  small  percentage  of  the  produds 
produced  on  the  106"  Strip  Mill 
constitute  subjed  merchandise. 
Respondents  contend,  in  light  of  those 
two  verified  facts,  Algoma  had  only 
three  reasonable  alternatives  in 
assigning  rolling  costs  to  a  particular 
category  of  subject  merchandise:  It 
could  either  assign  the  average  Strip 
Mill  rolling  costs,  assign  the  average 
Plate  Mill  rolling  costs,  or  assign  a 
mixture  of  the  two.  Respondents  argue 
that  since  the  106"  Strip  Mill  average 
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rolling  costs  are  overwhelmingly 
determined  by  non-subject 
merchandise,  using  the  average  106" 
mill  rolling  cost,  or  a  mixture  of  costs 
from  both  mills,  would  have  caused  the 
rolling  cost  calculation  to  be  driven  by 
the  cost  of  rolling  non-subject 
merchandise.  Therefore,  Algoma  used 
the  average  rolling  cost  of  the  166" 
mill — ^where  only  products  with  gauges 
falling  within  the  definition  of  subject 
merchandise  are  rolled — as  a  surrogate 
for  the  average  rolling  cost  of  the  106" 
mill.  Respondent  argues  that  this  is  a 
conservative  methodology  based  on  the 
verified  fact  that  rolling  costs  on  the 
166"  mill  were  higher  Uian  rolling  costs 
on  the  106"  mill.  Based  on  the  facts 
above,  respondents  argue  that  Algoma’s 
rolling  cost  methodology  should  again 
be  determined  reasonable  by  the 
Dejrartment. 

^nceming  petitioners’  argument  that 
Algoma’s  methodology  renders  the 
DIFMER  adjustment  inaccurate, 
respondent  argues  that  these  arguments 
are  based  on  conclusions  that  are 
imtrue.  Respondent  provides 
calculations  for  the  potentially  afiected 
matches,  which  they  argue  demonstrate 
that  it  would  be  mathematically 
impossible  for  the  cost  reporting 
methodology  to  yield  a  distortion  in  the 
results  of  the  DIFMER  test. 

Department’s  Position.  We  agree  with 
respondent.  Consistent  with  the  final 
results  of  the  first  review.  Certain  Steel 
Products  from  Canada:  Final  Results  of 
Administrative  Review,  61  FR  at  13817, 
Algoma’s  cost  reporting  methodology  is 
reasonable,  considering  (1)  we  verified 
its  cost  accounting  system,  (2)  Algoma’s 
verified  inability  to  determine  specific 
rolling  costs  ba^d  upon  the  gauge  of  the 
material  being  manufactured  at  either 
facility,  (3)  the  conservative 
methc^ology  adopted  by  Algoma  and 
verified  by  the  Department,  and  (4) 
respondent’s  compliance  with 
Department  instructions  on  cost 
reporting  methodology  in  this  review. 

Petitioners  state  that  it  is  the 
responsibility  of  any  respondent  to 
construct  methodologies  for  reporting 
purposes  that  result  in  the  reasonable 
allocation  of  costs.  The  Department 
determined  that  Algoma’s  cost 
accounting  system  computes  one 
average  rolling  cost  for  all  products 
rolled  on  the  166"  Plate  Mill  and  one 
average  rolling  cost  for  all  products 
rolled  on  the  106"  Strip  Mill.  Moreover, 
the  Department  verified  that  a  very  large 
percentage  of  the  products  product  on 
the  166"  mill  and  a  very  small 
percentage  of  the  products  produced  on 
the  106"  mill  are  subject  merchandise. 
Therefore  it  was  a  reasonable  and  non- 
distortive  methodology  for  Algoma  to 


use  the  average  cost  of  the  166"  mill  as 
a  surrogate  for  the  rolling  cost  of  the 
106"  mill.  Accepting  this  methodology 
is  made  more  reasonable  by  the  fact  diat 
the  average  rolling  cost  of  the  166"  mill 
is  higher  than  the  average  rolling  cost  of 
the  106"  mill,  thus  insiuing  a 
conservative  costing  methodology. 
However,  this  difierence  in  rolling  costs 
is  not  so  great  as  to  cause  significant 
distortions  to  the  DIFMER. 

Regarding  petitioners’  claim  that  the 
Department  should  reject  Algoma’s  COP 
and  CV  data  and  apply  total  facts 
available,  respondent  has  acted  to  the 
best  of  its  ability  and  provided  the 
Department  with  a  reasonable 
methodology  that  has  been  verified. 
Moreover,  the  Department  provided 
guidance  on  Algoma’s  cost  reporting 
methodology  and  respondents  complied 
with  that  guidance.  Regarding 
petitioners’  claim  that  the  Department 
should  apply  facts  available  with  regard 
to  the  comparison  of  non-identical 
goods,  once  again,  respondent  has 
provided  a  reasonable  methodology  and 
the  DIFMER  is,  therefore,  reliable. 
Respondent  has  demonstrated  that  for 
the  product  comparisons  in  question 
Algoma’s  cost  methodology  would  not 
cause  the  20-percent  DIFMER  test  to 
yield  inaccurate  results.  In  addition, 
while  it  is  possible  that  the  allocation 
method  could  change  the  DIFMER 
adjustment  ambunt  slightly  for  some 
product  comparisons,  the  insignificant 
degree  of  the  possible  difference  is  not 
enough  to  render  the  allocation  method 
unreasonable  and  invalid.  Based  on  the 
above  arguments,  the  verified  record, 
and  previous  Department  decisions,  we 
find  that  Algoma’s  cost  allocation 
methodology,  productivity  matrices, 
exclusion  of  certain  runs,  and  DIFMER 
adjustments  are  accurate  and 
reasonable. 

Comment  2 

Petitioners  argue  that  the  record 
shows  that  Algoma  sold  subject 
merchandise  at  two  different  levels  of 
trade.  Petitioners  contend  that  in 
determining  whether  customers  are  at 
separate  levels  of  trade,  the  Department 
reviews  the  selling  activities  performed 
by  the  seller  for  each  type  of  customer. 
Petitioners  assert  that  Algoma  stated 
that  it  sold  subject  merchandise  to  “two 
very  different  types  of  customers”:  steel 
service  centers  (SSCs)  and  end-users. 
Petitioners  state  that  Algoma 
specifically  stated  in  its  July  11 
supplemental  response  that  it  performed 
selling  functions  for  end-users  that  are 
not  “routinely  performed”  for  SSCs.  In 
addition,  Algoma  stated  that  it 
performed  some  of  the  selling  functions 
identified  by  the  Department  “mainly 


for  end  users.”  Petitioners  assert  that 
this  is  significant  because  the 
Department  has  previously  found 
differences  in  these  types  of  selling 
functions  to  be  important  in 
distinguishing  separate  levels  of  trade. 
See,  Antifriction  Bearings  from  France, 

61  FR  at  35720. 

Petitioners  argue  that  the  Department 
accepted  Algoma’s  claim  that  ^1  sales 
are  at  one  level  of  trade  based  on  the 
Department’s  “examinfation}  and 
veriffication}  of  the  selling  fimctions” 
identified  by  Algoma.  Petitioners  note, 
however,  that  Algoma  did  not  report  its 
selling  functions  on  the  record  until  two 
months  after  verification.  Therefore, 
Petitioners  contend,  there  is  no  possible 
way  for  the  Department  to  have 
“examined  and  verified”  Algoma’s 
selling  functions.  Even  if  the 
Department  were  to  rely  on  Algoma’s 
imverified  descriptions  of  selling 
functions.  Petitioners  argue  that  the 
Department  must  still  find  that  Algoma 
sold  to  two  levels  of  trade.  Petitioners 
assert  that  such  a  conclusion  is 
mandated  because  the  functions 
imdertaken  by  Algoma  for  its  end-user 
customers  are  significantly  different 
from  those  engaged  in  for  the  SSC 
customers. 

Therefore,  Petitioners  argue  that  the 
Department  must  make  a  level  of  trade 
adjustment.  Petitioners  contend  that  the 
statute  requires  that  “to  the  extent 
practicable,”  U.S.  sales  should  be 
compared  to  home  market  sales  at  the 
same  level  of  trade.  19  U.S.C.  section 
1677b  (a)(1)(B).  When  a  U.S.  sale  is 
compared  to  a  home  market  sale  at  a 
different  level  of  trade,  however,  the 
Department  is  required  to  determine  if 
a  level  of  trade  adjustment  should  be 
made,  19  U.S.C.  section  1677b(a)(7)(A). 
Petitioners  argue  that  an  adjustment 
must  be  made  imder  the  statute  where 
the  difference  in  level  of  trade  affects 
price  comparability.  Petitioners  claim 
that  the  Department  set  forth  its 
methodology  for  making  this 
determination  in  Antifriction  Bearings 
from  France,  61  FR  at  35719.  Petitioners 
argue  that  the  difference  in  level  of  trade 
between  sales  to  SSCs  and  end-users 
does  affect  price  comparability. 
Petitioners  present  a  number  of 
calculations  that  they  contend 
demonstrate  a  pattern  of  consistent 
price  difference  between  the  different 
levels  of  trade  in  the  home  market  based 
on  both  the  niimber  of  models  and  the 
quantity  of  sales.  Accordingly, 
petitioners  argue  that  a  level  of  trade 
adjustment  is  warranted. 

Respondent  contends  that  the 
Department  correctly  concluded  in  the 
preliminary  results  fiiat  Algoma  sells 
plate  products  at  one  level  of  trade. 
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Respondent  asserts  that  conclusion  is 
fiilly  supported  by  the  verified  record  in 
this  review,  and  the  Department  should 
reach  the  same  conclusion  in  the  final 
results  of  review.  Respondent  points  to 
the  Department’s  preliminary  analysis 
memorandum,  which  states  that  the 
Department  “examined  and  verified  the 
selling  functions”  performed  by  Algoma 
for  its  two  customer  classes:  end-users 
and  steel  service  centers  (SSCs).  Based 
on  the  verified  information,  the 
Department  concluded  in  its  analysis 
memorandum  that  “Algoma’s  selling 
activities  were  substantially  similar  for 
both  classes  of  customers  for  sales  of 
subject  merchandise  and  warrant  one 
level  of  trade.”  Respondent  states  that 
Algoma  determined  that  it  sold  plate 
pr^ucts  at  only  one  level  of  trade,  by 
comparing  the  services  performed  for 
plate  customers  to  those  performed  for 
purchasers  of  sheet  products,  its  largest 
product  line.  For  sheet  products, 

Algoma  engages  in  very  different  levels 
and  types  of  selling  functions  for  service 
centers  and  fabricators.  Respondent 
states  for  plate  products,  however,  those 
services  are  rarely  performed. 
Respondent  also  asserts  that  on  those 
rare  occasions  when  services  Uke  just- 
in-time  delivery  are  performed  for  plate 
customers,  they  are  mainly  performed 
for  end-users.  Respondent  points  to 
Algoma’s  July  11  supplemental 
questionnaire  response  which  states  that 
“(wjhile  Algoma  does  perform  some 
selling  functions  for  end-users  in  plate 
trade  that  are  not  routinely  performed 
for  SSCs,  in  Algoma’s  view  the  activity 
is  not  so  significant  as  to  cause  plate 
end-users  to  be  a  level  of  trade  Afferent 
from  SSCs. 

Respondent  also  asserts  that  the 
,  Department’s  preliminary  decision  that 
Algoma  sells  plate  products  to  only  one 
level  of  trade  is  consistent  with  other 
recent  decisions.  Respondent  points  to 
the  final  determination  in  Certain  Pasta 
from  holy,  61  FR  30326,  30337-39,  and 
30342-43  (June  14, 1996)  (quoting 
Proposed  Regulations),  which  states  that 
“small  differences  in  the  functions  of' 
the  seller  will  not  alter  the  level  of 
trade.”  Respondent  claims  Algoma  has 
demonstrated  that  the  selling  functions 
performed  for  various  customer  classes 
of  the  subject  merchandise  are 
“sufficiently  similar”  to  justify  a  finding 
of  one  level  of  trade,  as  was  the  case  for 
many  of  the  respondents  in  that  case.  In 
addition,  respondent  asserts  that  the 
Department  ^ould  disregard 
petitioners”  calculations  that  suggest 
that  a  price  discrepancy  exists  between 
levels  of  trade.  Respondent  claims  that 
petitioners”  calculations  hardly 
constitute  the  “significant  correlation 


between  prices  and  selling  expenses  on 
one  hand,  and  levels  of  trade  on  the 
other,”  required  to  make  a  level  of  trade 
adjustment.  See,  Steel  Plate  from 
Sweden,  61  FR  15772, 15776  (April  9, 
1996)  (Final  Review).  Based  on  the 
above  comments  and  previous 
Department  decisions,  respondent 
contends  that  the  Department  is  correct 
in  finding  that  Algoma  sold  plate 
products  at  one  level  of  trade  and,  thus, 
there  is  no  need  for  the  Department  to 
make  a  level  of  trade  adjustment. 

Department’s  Position.  The 
Depairtment  agrees  with  respondent  that 
Algoma  sold  plate  products  at  one  level 
of  trade  and,  thus,  no  level  of  trade 
adjustment  is  warranted. 

In  order  to  determine  whether  sales  in 
the  comparison  market  4re  made  at 
more  than  one  level  of  trade,  the 
Department  must  find  that  sales  have 
been  made  at  different  stages  in  the 
marketing  process,  or  the  equivalent. 

We  make  tfos  determination  on  the 
basis  of  a  review  of  the  distribution 

3 'Stem,  including  selling  functions, 
ass  of  customer,  and  the  level  of 
selling  expenses  foir  each  type  of  sale. 
Differmt  stages  of  marketing  necessarily 
involve  differences  in  selling  functions, 
but  differences  in  selling  functions, 
even  substantial  ones,  are  not  alone 
sufficient  to  establish  a  difference  in  the 
level  of  trade.  While  customer  categories 
such  as  “distributor”  and  “wholes^er” 
may  be  useful  in  identifying  different 
levels  of  trade,  they  are  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  level  of  trade.  See, 
Antifriction  Bearings  (other  than 
Tapered  Roller  Beings)  and  Parts 
Thereof  from  France,  et  al:  Final  Results 
of  Antidumping  Administrative 
Reviews,  62  FR  2081, 2105  (January  15, 
1997). 

An  examination  of  Algoma’s  selling 
activities — the  selling  functions  and  the 
level  of  selling  expenses — for  Algoma’s 
two  customer  classes  indicates  that 
while  Algoma  occasionally  may  perform 
some  services  for  end-users  that  it  does 
not  perform  for  SSCs,  these  differences 
in  terms  of  selling  functions  and  level 
of  selling  expenses  are  not  great  enough 
to  warrant  a  finding  of  different  levels 
of  trade.  As  respondent  noted  in  Certain 
Pasta  from  Italy,  61  FR  30326,  30337- 
39,  and  30342-43  (June  14, 1996),  small 
differences  in  selling  functions  do  not 
warrant  a  different  level  of  trade. 
Petitioners’  arguments  on  price 
comparability  are  moot  because  the 
Department  ^s  determined  that  only 
one  level  of  trade  exists. 

Finally,  the  Department  disagrees 
with  petitioners”  contention  that  the 
Department  did  not  review  Algoma’s 
selling  activities  at  verification  because 


Algoma  submitted  some  of  its  selling 
activity  information  after  verification. 
Prior  to  verification,  there  was  enough 
information  on  the  record  concerning 
Algoma’s  selling  activities  for  the 
Department  to  determine  whether  these 
activities  were  “substantially  similar” 
for  Algoma’s  two  customer  classes:  end- 
users  and  steel  service  centers  (SSCs). 
Moreover,  prior  to  verification, 
petitioners  notified  the  Department  of 
their  concerns  and  requested  that  the 
Department  carefully  analyze  and  test 
all  of  Algoma’s  selling  functions  and 
differences  in  these  selling  functions 
between  end-users  and  SSCs.  At 
verification,  the  Department  examined 
the  differences  in  selling  activities 
between  end-users  and  SSCs.  Algoma’s 
supplemental  response  concerning  level 
of  trade,  requested  by  the  Department 
and  submitted  after  verification, 
presented  no  evidence  to  contradict  this 
determination  and  does  not  invalidate 
the  information  which  was  verified. 

Comment  3 

Petitioners  claim  that  Algoma’s  failure 
.  to  provide  plate  qualities  for  certain 
sales  warrants  the  application  of  adverse 
facts  available.  For  ffie  preliminary 
results,  respondent  identified  plate 
quality  as  “structural”,  “pressure 
vessel”,  or  “other.”  Algoma  reported 
“other”  as  the  plate  quality  for  a  number 
of  its  prime  home  me^et  sales  and  for 
some  of  its  prime  U.S.  market  sales  as 
well.  Petitioners  argue  that  Algoma’s 
incomplete  reporting  of  plate  quality 
has  undermined  the  Department’s 
model  match  program.  For  this  reason, 
petitioners  assert  the  Department  should 
apply  facts  available  to  all  U.S.  sales 
where  plate  quality  has  been  identified 
as  “other.” 

Petitioners  state  that  Algoma 
attempted  to  justify  its  reporting  method 
by  claiming  that  its  method  was 
consistent  with  industry  standards  and 
practices.  According  to  Algoma,  any 
plate  not  falling  into  either  the 
structiiral  or  pressure  vessel  quality 
categories,  is  appropriately  considered 
“other.”  Petitioners  claim,  however,  that 
there  are,  in  fact,  other  plate  quality 
categories  recognized  in  the  steel  « 
industry.  Petitioners  point  to  the  Iron 
and  Steel  Society’s  authoritative  Steel 
Products  l^nual  which  mentions  four 
other  “quality  descriptions”  for  steel 
plate. 

Petitioners  contend  that  the  Court  of 
International  Trade  (QT)  has 
specifically  stated  that  respondents 
must  provide  complete  information 
regarding  the  physical  characteristics  of 
subject  merchandise.  In  Timken  Co.  v. 
United  States,  630  F.  Supp.  1327, 1338 
(CTT 1986),  the  CTT  stated,  “It  is  of 
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particular  importance  that  the 
administering  agency  itself  make  the 
required  determination  of  what 
constitutes  most  similar  merchandise, 
rather  than  delegating  that 
responsibility  to  an  interested  party."  In 
the  same  case,  the  dT  states  that 
“accepting  a  foreign  manufacturer’s 
assertions,  as  to  what  constitutes  most 
similar  merchandise  without  obtaining 
the  complete  data  needed  to  determine 
the  appropriateness  of  those  assertions", 
would  “violate  the  spirit  of  the  statutory 
requirement.” 

Petitioners  contend  that  because  of 
Algoma’s  incomplete  reporting,  the 
Department  should  apply  adverse  facts 
available  because  of  die  Department’s 
repeated  requests  and  Algoma’s 
repeated  re^sals  to  provide  this 
information.  Petitioners  assert  that  the 
Department  should  apply  the  most 
adverse  margin  to  all  United  States  sales 
where  plate  quality  has  been  reported  as 
“other.” 

Respondent  claims  that  Petitioners’ 
arguments  are  misplaced  because 
Algoma  has  properly  reported,  and  the 
Department  has  Verified  and  accepted, 
the  three  categories  of  plate  quality 
reported  by  Algoma  in  this  review.  In 
response  to  the  Department’s  first 
supplemental  questionnaire,  Algoma 
explained  that  it; 

“followed  the  Department’s  instructions  in 
separating  subject  merchandise  into  the 
categories  of  ‘structural,’  ‘pressure  vessel’  or 
‘other’  in  the  PLQUALH/U  fields.  Consistent 
with  industry  standards  and  practices,  the 
only  ‘quality’  types  recognized  for  plate 
products  are  structural  and  pressiue  vessel. 
Any  plate  not  foiling  into  one  of  the  two 
categories  is  appropriately  considered  ‘other,’ 
and  therefore  was  included  by  Algoma  in  the 
‘other’  category.  The  types  of  plate  that  may 
not  meet  the  stmctural  or  pressure  vessel 
qualities,  and  therefore  are  appropriately 
considered  ‘other,’  include  floor  plate, 
chemical  grades,  and  non-prime  plate. 

Respondent  also  asserts  that  at 
verification,  the  Department  verified  the 
plate  qtialities  reported  by  Algoma. 

In  response  to  petitioners’  cite  to  the 
I  Iron  and  Steel  Society  publication, 

I  respondent  contends  that  the  adcfitional 
plate  qualities  mentioned  by  the 
publication  are  both  out  of  date  and  not 
applicable  to  Algoma.  Respondent  also 
asserts  that  the  very  same  publication 
supports  Algoma’s  understanding  by 
listing  as  typical,  in  “Typical  Standard 
Specifications,"  only  structural  and 
pressure  vessel  qualities. 

Respondent  argues  that  based  on  the 
facts  above  and  the  verified  record,  the 
[  Department  should  not  change  its 
decision  regarding  plate  quality 
categories  in  making  its  final 
determination. 


Department’s  Position.  We  agree  with 
respondent.  Algoma  classified  all  plate 
that  did  not  fall  within  the  structural  or 
pressure  vessel  qualities,  as  “other." 

The  Department  fully  verified  the  plate 
qualities  reported  by  Algoma  during  the 
period  of  review.  The  Department  agrees 
this  practice  is  consistent  with  industry 
standards.  In  addition,  this 
classification  does  not  undermine  the 
Department’s  model  match  program. 
Petitioners’  cite  to  Timken  Co.  v.  United 
States  is  not  relevant  to  this  issue 
because  the  Department  has  accepted 
and  verified  Algoma’s  reporting  of 
qualities;  therefore  Algoma’s  response 
cannot  be  considered  incomplete.  In 
addition,  petitioners’  mention  of  the 
Iron  and  Steel  Society’s  Steel  Products 
Manual  is  also  irrelevant.  'That 
publication  quotes  additional  plate 
qualities  that  are  not  relevant  to  this 
review  and  that  in  no  way  would  affect 
model  matches.  Fiurthermore,  since 
Algoma  properly  reported  all  plate 
qualities,  there  is  no  need  to  consider 
petitioners’  argument  for  the  use  of 
adverse  facts  available.  Based  on  the 
verified  record  and  industry  stwdards, 
the  Department  fully  accepts  Algoma’s 
reporting  of  plate  qualities. 

Comment  4 

Petitioners  argue  that  the  Department 
erred  in  accepting  as  a  movement  charge 
deductible  finm  normal  value  imder 
section  773(a)(6)(B)(ii)  of  the  statute 
Algoma’s  reported  ^ight  expenses, 
wUch  Algoma  incurred  in  transporting 
merchandise  to  a  further  processor. 
Petitioners  argue  that  the  Department 
has  consistently  treated  such  expenses 
as  a  cost  of  manufacturing,  and  not  a 
movement  charge.  Therefore,  the 
Department  should  disallow  Algoma’s 
claim  for  a  freight  adjustment  for  all 
further  process^  sales. 

Petitioners  state  that  the  Department 
requires  respondents  to  establish  that 
they  are  entitled  to  favorable 
adjustments  to  normal  value.  Petitioners 
cite  The  Timken  Company  v.  United 
States.  673  F.  Supp.  495,  513,  (OT 
1987),  in  which  the  Corut  “placfes)  the 
biuden  of  establishing  adjustments  on  a 
respondent  that  seeks  the  adjustments 
and  that  has  access  to  the  necessary 
information.”  Petitioners  contend  that 
Algoma  has  failed  to  establish  that  it  is 
entitled  to  a  favorable  adjustment  to 
normal  value.  Petitioners  assert  that 
Algoma  defends  its  reporting  by 
claiming  that  its  freight  expenses  were 
incurred  “post-sale"  and  hence  should 
be  classifi^  as  movement  charges. 
However,  petitioners  claim  that  the 
freight  expenses  in  question  were 
incurred  in  transporting  imfinished 
merchandise  for  further  processing,  and 


thus,  they  are  properly  classified  as  cost 
of  manufacturing,  and  not  a  movement 
charge.  Therefore,  petitioners  argue, 
whether  the  freight  expenses  were 
incurred  pre-sale  or  post-sale  is 
irrelevant.  Petitioners  dte  Certain 
Carbon  Steel  Flat  Products  from 
Canada,  58  FR  37099,  37118  (comment 
61)  (July  9, 1993),  which  states  “pre-sale 
freight  charges  for  imfinished 
merchandise  should  not  be  considered  a 
movement  charge.”  The  Department 
decision  goes  on  to  say,  “(fireight 
between  a  factory  and  the  further 
processor  of  a  work  in  progress  is  not  a 
deductible  adjustment .  .  .”  Similarly, 
petitioners  argue,  the  Department  has 
consistently  treated  the  freight  frem  the 
U.S.  port  to  a  further  manu&chuing 
plant  as  a  cost  of  further  manufactuiring, 
and  not  a  freight  expense.  See,  Gray 
Portland  Cement  and  Clinker  from 
Japan.  60  FR  43761,  43768  (Aug.  23, 
1995). 

Therefore,  based  on  the  reasons  above 
petitioners  argue  that  the  Department 
should  disallow  Algoma’s  rlaim  for  a 
freight  adjustment  for  all  further 
processed  sales. 

Respondent  claims  that  petitioners’ 
arguments  are  based  on  the  incorrect 
assumption  that  these  freight  expenses 
are  pre-sale  freight  expenses. 

Respondent  contends  that  imder  the 
recently  amended  antidumping  law,  all 
freight  expense  incurred  from  the 
producer  to  the  processor  and  frem  the 
processor  to  the  customer,  should  be 
deducted  from  normal  value.  Section 
773  (a)(6)(B)(ii)  states  that  an  adjustment 
to  normal  value  is  appropriate  for  “the 
amount,  if  any,  included  in  the  price 
.  .  .  attributable  to  any  additional  costs, 
charges,  and  expenses  incident  to 
bringing  the  foreign  like  product  frnm 
the  original  place  of  shipmmt  to  the 
place  of  delivery  to  the  purchaser." 
Respondent  cites  the  Statement  of 
Administrative  Action  (SAA)  at  827, 
which  also  explains  that  under  that  new 
section  movement  charges  are  to  be 
deducted  from  normal  value.  According 
to  respondent,  Algoma’s  movement 
charges  frum  ^e  plant  to  the  processor 
and  then  to  the  customer  fall  within  that 
statutory  provision  and  thus  are 
properly  deducted  from  normal  value. 
Respondent  also  claims  that  petitioners’ 
citations  to  the  decisions  by  the 
Department  under  the  old  law  are 
irrelevant  to  this  review  in  light  of  the 
change  in  the  law  and  the  Department’s 
practice. 

Department’s  Position.  We  agree  with 
respondent.  The  freight  frt>m  Algoma  to 
the  further  processor  is  a  movement 
charge  deductible  pursuant  to  773 
(a)(6)(B)(ii)  because  it  is  not  freight 
incurred  in  the  process  of 
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manufacturing  subject  merchandise  but 
freight  incurr^  in  sending  subject 
me^andise  for  further  processing  at 
the  customer’s  request  as  part  of  the 
sale.  Algoma  performs  this  further 
processing  on  a  small  percentage  of 
sales  as  a  courtesy  to  the  customer  and 
is  not  part  of  its  actual  production  of 
subject  merchandise  which  is  being 
used  for  comparison  in  this  review. 
Moreover,  it  would  be  unfair  to 
respondent  to  compare  ex-factory  prices 
in  the  U.S.  market  with  home  market 
prices  that  include  freight.  In  order  to 
insure  that  a  proper  comparison  is  made 
with  ex-factory  home  market  products 
and  ex-factory  U.S.  market  products,  all 
ex-factory  freight  expenses  need  to  be 
excluded  from  the  price.  Based  on  the 
information  in  the  record,  the 
Department  has  determined  that  the 
respondent  has  satisfied  its  burden  of 
establishing  its  entitlement  to  the 
adjustment  under  Timken.  Petitioners’ 
dte  to  Certain  Carbon  Steel  Flat 
Products  from  Canada  is  irrelevant 
because  that  case  involved  the  pre-sale 
transfer  of  a  work-in-process.  In 
addition,  petitioners’  cite  to  Gray 
Portland  Cement  and  Clinker  from 
Japan  is  inappropriate  because  it  deals 
with  the  cost  of  further  manufacturing 
in  the  United  States  which  is  not 
relevant  to  this  case. 

Comment  5 

Petitioners  argue  that  Algoma  should 
not  be  allowed  a  freight  adjustment  for 
sales  in  which  it  inadvertently  reported 
actual  freight  in  the  accrued  freight 
field.  Throughout  this  review,  Algoma 
has  claimed  that  it  had  reported  an 
accrued  freight  expense  amount  in  the 
INLFACH  field  of  its  sales  tape. 
Petitioners  state  that  according  to 
Algoma,  the  amoimt  reported  in  this 
field  was  not  based  on  the  freight 
expenses  actually  incurred,  ra^er  it  was 
based  on  the  expected  freight  charge  at 
the  time  the  pn^ucts  were  shipped. 
Petitioners  contend  that  Algoma 
claimed,  for  the  first  time,  four  months 
after  verification,  that  for  certain  sales  it 
had  “inadvertently”  reported  the  actual 
amount  for  inland  fiei^t  in  the  accrued 
freight  field  (INLFACH)  and  that  the 
Department  had  verifi^  this  claim. 

Petitioners  argue  that  respondent’s 
claims  were  untimely,  unsupported  by 
the  record  and  must  be  rejected  by  the 
Department.  Again  petitioners  point  to 
the  Timken  case  which  places  the 
burden  of  establishing  adjustments  on 
respondents.  Petitioners  claim  that  there 
is  no  mention  whatsoever  in  the 
verification  reports  of  the  Department 
having  verified  (or  even  having  been 
notifi^  of)  Algoma’s  claim.  Moreover, 
petitioners  assert,  there  is  no  mention  of 


Algoma’s  “inadvertent”  reporting  in  the 
Corrections  Memorandum  that  Algoma 
submitted  at  the  outset  of  verification. 
Therefore,  petitioners  contend,  the 
Department  has  no  alternative  but  to 
deny  Algoma’s  claimed  freight 
adjustment  for  all  sales  where  freight 
expenses  are  reported  in  the  INLFACH 
field  of  the  sales  database. 

Respondent  argues  that  the 
Department’s  preliminary  results 
correctly  concluded  that  Algoma 
properly  reported  actual  freight 
expense.  Respondent  contends  that  as 
Algoma  explained  to  Department 
officials  during  verification,  due  to  an 
oversight,  Algoma  reported  the  actual 
amount  for  inland  fireight  associated 
with  those  transactions  in  the  accrued 
freight  (INLFACH)  field.  Respondent 
asserts  that  this  fact  does  not  affect  the 
freight  expense  calculation  and  has  been 
fully  explained  to  the  Department. 

Respondent  states  that  at  verification, 
Algoma  demonstrated  that  the  freight 
expense  reported  for  these  sales 
transactions  was  fully  accoimted  for  and 
properly  included  in  Algoma’s  sales 
tape,  but  it  merely  appeared  in  the 
wrong  field.  Respondent  claims  the 
Department  verified  this  by  examining 
two  of  the  preselected  sales  traces. 
Respondent  states  that  in  the  sales 
verification  exhibits,  Algoma  provided 
the  Department  with  freight  invoices 
and  calculations  confirming  that  the 
freight  reported  in  INLFACH 
represented  the  actual  freight  expense 
incurred  for  the  shipment  to  the 
customer.  Respondent  claims  that 
Algoma  did  not  identify  this  issue  in  its 
Corrections  Memo  mentioned  by 
petitioners  because  no  correction  was 
necessary.  Respondent  asserts  that 
whether  the  amounts  appeared  in  the 
actual  or  accrued  expense  field  had 
absolutely  no  afreet  oh  the  margin 
calculation.  Therefore,  respondent 
argues,  the  Department  should  continue 
to  accept  Algoma’s  explanation  for  the 
final  determination. 

Department’s  Position.  We  agree  with 
respondent.  Whether  the  actual  fireight 
is  reported  in  the  actual  fireight  field 
(INLFTCH)  or  the  accrued  fireight  field 
(INLFACH)  has  no  efrect  on  the  margin 
calculation.  For  the  preliminary  and 
final  determinations,  freight  expense 
was  calculated  by  adding  the  actual 
fireight  field  and  the  accrued  freight  field 
together.  Thus,  whether  the  actual 
freight  expense  was  in  the  actual  field 
or  the  accrued  field  is  hot  important, 
since  they  are  combined  into  one  fireight 
expense.  This  fact  renders  this  argument 
moot  as  long  as  the  actual  freight 
amounts  were  reported  and  verified  in 
one  of  the  two  fields.  As  stated  in  the 
Department’s  verification  reports  and 


documented  by  verification  exhibits,  the 
fireight  amounts  were  verified  by  the 
Department  and  foimd  to  be  accurate. 

Comment  6 

Petitioners  argue  that  a  circumstance- 
of-sale  adjustment  for  credit  expense 
should  not  be  allowed  for  sales  where 
Algoma  failed  to  report  payment  dates. 
Petitioners  assert  that  throughout  this 
review,  Algoma  made  numerous 
revisions  and  corrections  to  its  data 
tapes.  Algoma,  however,  never  updated 
its  sales  tape  to  include  the  payment 
dates  that  were  missing  from  its  initial 
sales  tape.  Petitioners  claim  that 
respondent  failed  to  do  this  even  though 
the  missing  information  became 
available  to  Algoma  during  the  course  of 
this  review.  Petitioners  assert  that 
Algoma’s  failure  to  report  complete 
payment  date  information  has  made  it 
impossible  for  the  Department  to 
calculate  accurately  Algoma’s  credit 
expenses.  * 

Petitioners  argue  that  Algoma’s 
justification  for  incomplete  reporting 
must  be  rejected.  Respondent  stated  that 
it  did  not  provide  the  missing  payment 
dates  because  “at  no  time  diiring  this 
review  did  the  Department  request  that 
Algoma  update  its  sales  tape  to  include 
payment  date  information.”  Petitioners 
cite  the  Department’s  decision  in  Brass 
Sheet  and  Strip  from  Canada,  61  FR 
46618,  46620  (September  4. 1996). 
Petitioners  contend,  as  with  the 
respondent  in  Brass  Sheet  and  Strip, 
Algoma  failed  to  provide  information 
that  had  been  specifically  requested  by 
the  Department  and  which  was  in 
respondent’s  possession.  Petitioners 
argue  for  the  reasons  above,  the 
Department  must  deny  respondent’s 
claim  for  a  circumstance  of  sale 
adjustment  for  credit  expenses  for  all 
sales  with  missing  payment  dates. 

Respondent  contends  that  Algoma 
reported  all  requested  payment  date 
information  and  that  information  was 
fully  verified  by  the  Department. 
Respondent  states  that  as  Algoma 
demonstrated  during  verification, 
payment  dates  were  not  reported  on 
Algoma ’-s  sales  tape  for  orders  that  were 
unpaid  at  the  time  Algoma  created  the 
tape.  Respondent  asserts  that  this  is  . 
customary  practice  and  at  no  time 
during  the  review  did  the  Department 
request  that  Algoma  update  its  sales 
tape  to  include  payment  date 
information.  Respondent  also  states  that 
the  Department  carefully  verified  and 
gathered  supporting  documentation  on 
those  transactions  which  petitioners 
requested  the  Department  verify  as 
“bona  fide.”  Respondent  argues  that 
since  Algoma  has  complied  with  all  the 
Department’s  requests  for  information. 
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the  Department  should  reject 
petitioners’  ar^ments. 

Departments  Position.  We  agree  with 
respondent.  The  Department  never 
requested  the  updated  payment  dates 
horn  Algoma.  In  addition,  the 
alternative  methodology  Algoma  used  of 
substituting  in  an  average  number  of 
days  outstanding  for  the  unknown  date 
is  reasonable  and  has  been  verified. 

Based  on  these  facts,  the  Department 
will  allow  the  drcumstance-of-sale 
adjustment  for  all  sales  with  missing 
payment  dates. 

Comment  7 

Petitioners  claim  that  Algoma  should 
not  be  allowed  to  use  the  U.S.  prime 
rate  in  calculating  its  U.S.  credit 
expense,  but  instead.  Algoma  should 
use  a  rate  more  consistent  with  ^ 

commercial  reality.  Petitioners  cite  the 
case  La  Metalli  Industriale  v.  United 
States.  912  F.2d  455  (Fed.  Cir.  1990), 
which  states  the  cost  of  credit  “must  be 
imputed  on  the  basis  of  usual  and 
reasonable  commercial  behavior.” 
Petitioners  argue  that  since  Algoma 
could  not  qu^fy  for  the  Canadian 

Erime  rate  in  any  of  its  home  market 
orrowings,  Algoma  would  not  be  able 
to  qualify  for  the  U.S.  prime  rate. 
Therefore,  petitioners  claim  the  U.S. 
prime  rate  does  not  reflect  the 
commercial  reality  of  borrowing  in  the 
United  States  for  Algoma.  They  cite 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Australia;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  61  FR 14049, 
14054  (March  29, 1996)  (Steel  from 
Australia)  and  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Sweden,  61  FR  15772, 
15780  (April  9, 1996)  [Steel  from 
Sweden).  In  Steel  from  Australia  and 
Steel  from  Sweden,  the  Department 
stated  that,  in  the  absence  of  U.S.  dollar 
borrowings,  a  reasonable  surrogate  for 
imputing  U.S.  credit  expense  must  be 
used.  Petitioners  argue  that  the  fact  that 
Algoma  could  not  qualify  for  the 
Canadian  prime  rate  provides 
substantial  evidence  that  Algoma  could 
not  qualify  for  the  U.S.  prime  rate. 

Therefore,  petitioners  suggest  that  the 
U.S.  prime  rate  be  adjusted  to  reflect 
this  fact,  or  in  the  alternative,  the 
Department  could  use  Algoma’s 
adjusted  home  market  interest  rate.  In 
Canada,  Algoma  qualified  for  loans  of 
.5%,  1.0%,  and  1.5%  above  the 
Canadian  prime  rate.  Therefore, 
petitioners  state  that  1.5%  should  be 
added  to  the  U.S.  prime  rate  to  reflect 
Algoma’s  commercial  reality  of 
borrowing  in  the  United  States.  The 
alternative  is  to  adjust  the  home  market 


interest  rate  to  account  for  currency 
fluctuations.  Petitioners  cite  Certain 
Fresh  Cut  Flowers  from  Colombia,  61  FR 
42833, 42848  (August  9, 1996)  in  which 
this  method  was  used  in  the  absence  of 
U.S.  dollar  borrowings. 

Respondent  argues  that  the  use  of  the 
Federal  Reserve  prime  short-term 
lending  rate  is  consistent  with 
Department  practice.  Respondent  cites 
two  cases.  Canned  Pineapple  Fruit  from 
Thailand:  Final  Determination  of  Sales 
at  Less  than  Fair  Value,  60  FR  29553, 
29558  (Jime  5, 1995)  and  Brass  Sheet 
and  Strip  from  Germany:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  60  FR  38542,  38545  (July  27, 
1995),  in  which  the  U.S.  prime  rate  was 
used  to  compute  U.S.  cre^t  expense  in 
the  absence  of  any  borrovring  in  U.S. 
dollars.  Respondent  also  cites  Section  C 
of  the  Department’s  questionnaire 
which  states  “if  you  have  not  borrowed 
in  U.S.  dollars,  use  a  U.S.  published 
commercial  bank  prime  short-term 
lending  rate.”  Respondent  also  cites 
Steel  from  Australia  and  Steel  from 
Sweden.  Respondent  states  that  in  both 
cases  the  Department  concluded  that  the 
Federal  Reserve  rate  in  effect  over  the 
POR  was  a  “reasonable  svurogate”  for’an 
actual  dollar  interest  rate.  In  both  cases 
the  Department  chose  the  average  short¬ 
term  lending  rate  as  calculated  by  the 
Federal  Reserve.  Each  quarter  the 
Federal  Reserve  collects  data  on  loans 
made  during  the  first  full  week  of  the 
mid-month  of  each  quarter  by  sampling 
340  commercial  banks  of  all  sizes.  The 
sample  data  are  used  to  estimate  the 
terms  of  loans  extended  during  that 
week  to  all  insured  commercial  banks. 
This  rate  represents  a  reasonable 
siuTogate  for  an  actual  dollar  interest 
rate  b^use  it  is  calculated  based  on 
actual  loans  to  a  variety  of  actual 
customers. 

Also,  respondent  states  that  the 
Department  itself  has  recognized  that 
the  use  of  Aextemal  “external” 
information,  such  as  the  Federal  Reserve 
rate,  is  preferred  over  an  adjusted  home 
market  interest  rate  in  deriving 
computed  credit  costs.  The  Department 
states  in  its  September  6, 1994 
Memorandum  re:  Proposed  Change  In 
Policy  Regarding  Interest  Rates  Used  In 
Credit  Calculations  that  the 
Department’s  preference  is  to  get  the 
interest  rate  for  both  currencies 
concerned,  rather  than  making  an 
adjustment  to  the  home  market  interest 
rate  to  account  for  exchange  rate 
fluctuations.  Therefore,  respondent 
argues  that  the  Federal  Reserve 
commercial  bank  prime  short-term 
interest  rate  should  be  used  when 
calculating  Algoma’s  credit  expense. 


Department's  Position.  We  agree,  in 
part,  with  respondent  and  petitioners 
that  commercial  reality  can  be  more 
accurately  reflected  by  a  surrogate  U.S. 
short-term  interest  rate.  Consistent  with 
Department  practice  in  Steel  from 
Sweden  and  Steel  from  Australia,  we  are 
selecting  the  U.S.  average  riiort-term 
lending  rate  as  reported  by  the  Federal 
Reserve.  This  “survey  rate”  reflects  the 
average  short-term  lending  rate  of  340 
U.S.  banks  given  over  the  quarter.  Given 
the  absence  of  actual  short-term 
borrowing  in  the  United  Stated  by 
Algoma  during  the  POR,  this  average  is 
the  best  measure  of  the  short-term  cost 
of  funds  in  the  United  States  during  the 
POR. 

Comment  8 

Respondent  claims  that  the 
Department’s  model  match  program 
failed  to  match  U.S.  products  of  a 
certain  grade  to  home  market  products 
of  the  same  grade.  Also,  respondent 
claims  that  &e  Department’s  margin 
program  incorrectly  modified  the  billing 
adjustment  value  for  an  invoice  on 
wMch  a  rounding  difference  was 
identified  at  Algoma’s  verification. 

Department’s  Position.  The 
Department  agrees  with  respondent  in 
both  cases  and  has  made  the  appropriate 
corrections  for  the  final  results. 

CCC 

Comment  1 

Petitioners  state  that  CCC  utilized 
Stelco’s  costs  of  producing  steel 
substrate  in  its  cost  of  production  (COP) 
and  constructed  value  (CV)  data  because 
the  Department  treated  Stelco  as  an 
affiliated  impplier  to  CCC  in  the  first 
review.  Petitioners  note  that  CCC’s 
reported  transfer  prices  for  Stelco 
substrate  were  different  than  the 
reported  costs.  Petitioners,  therefore, 
argue  that  under  the  Tariff  Act,  CCC 
would  have  been  required  to  utilize 
Stelco’s  transfer  prices  in  reporting  COP 
and  CV.  Petitioners  state  that  sections 
773(f)(2)  and  (3)  of  the  Act  provide  that 
major  inputs  purchased  from  affiliated 
parties  must  be  valued  at  the  higher  of 
market  value,  transfer  price  or  the 
affiliate’s  cost  of  production.  Therefore, 
petitioners  state  that  the  Department 
must  recalculate  CCC’s  COP  and  CV  to 
account  for  the  difference  between 
Stelco’s  costs  of  production  and  transfer 
prices  for  the  final  results. 

Respondent  states  that  the 
antidumping  law  does  not  require  the 
use  of  the  higher  of  transfer  price  or 
cost.  It  requires  the  use  of  cost  whenever 
the  prices  between  related  parties 
caimot  be  demonstrated  to  be  at  arm's 
length.  Respondent  notes  that  it  has 
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always  reported  its  cost  of  steel 
subs^te  at  the  cost  of  production 
incurred  by  Stelco,  since  the  original 
investigation,  and  the  Department  used 
these  costs  in  the  last  administrative 
review.  Respondent  argues  that  the 
Department  has  interpreted  the 
antidumping  law  to  require  the  use  of 
cost  to  value  inputs  by  related  parties 
whenever  the  transfer  prices  between 
them  could  not  be  shown  to  have  been 
made  at  arm’s  length.  In  addition, 
respondent  states  that  the  transfer  price 
whether  higher  or  lower  than  the  cost  of 
production  is  not  relevant  if  the  transfer 
price  could  not  be  shown  to  have  been 
an  arm’s  length  price.  Respondent 
argues  that  petitioners  have  not  argued 
that  Stelco’s  prices  to  CXX  are  at  arm’s 
length.  Therefore,  respondent  states  that 
there  is  no  basis  in  the  law  for  using’s 
Stelco’s  prices  to  CCC  to  establish  &e 
cost  of  Stelco’s  substrate  to  CXX. 
Additionally,  respondents  states  that  the 
facts  of  the  record  do  not  support  use  of 
the  transfer  prices  as  the  cost  of 
production. 

Department’s  Position.  We  agree  with 
petitioners.  Under  section  773  (f)(2)  and 
(3)  of  the  Act,  major  inputs  purchased 
horn  affiliated  parties  may  be  valued  at 
the  higher  of  market  value,  transfer 
price  or  the  affiliate’s  cost  of 
production.  In  the  Final  Results  of 
Antidumping  Administrative  Review: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France.  Germany,  Italy, 
Japan,  Singapore,  and  the  United 
Kingdom,  62  FR  2,081,  2,115  (January 
15, 1997)  the  Department  found  “that  in 
the  case  of  a  transaction  between 
affiliated  persons  involving  a  major 
input,  we  will  use  the  highest  of  the 
transfer  price  between  the  affiliated 
parties,  die  market  price  between 
unaffiliated  parties,  and  the  affiliated 
supplier’s  cost  of  producing  the  major 
input.’’  There  is  no  market  price  on  the 
record  for  this  input.  Therefore,  the 
Department’s  analysis  was  focused  on 
transfer  prices  and  cost  of  production. 
However,  since  CXX]  did  not  provide  the 
Department  with  specific  information 
on  transfer  prices  by  model  (j.e.,  control 
number),  the  Department  could  not 
perform  the  comparison  on  a  model  by 
model  basis.  Therefore,  the  Depiutment 
compared  CXXl’s  average  transfer  price 
for  all  models  to  the  average' total  cost 
of  manufacture  for  all  models.  The 
Department  found  that  CXX]’s  average 
total  cost  of  manufacture  was  higher 
than  its  average  transfer  price. 
Therefore,  for  the  final  results,  the 
Department  finds  that  substrate  from 
Stelco  will  be  valued  at  the  cost  of 
production.  In  addition,  we  disagree 
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with  respondent  that  the  Department 
has  interpreted  the  antidumping  law  to 
require  the  use  of  cost  to  value  inputs 
by  related  parties  only  where  the 
transfer  price  between  the  parties  could 
not  be  shown  to  have  been  made  at 
arm’s  length.  Even  where  prices  are 
demonstrated  to  have  been  made  at 
arm’s  length,  imder  section  773(f)(3)  of 
the  Act,  where  such  prices  are  for  major 
inputs  €md  are  below  the  cost  of 
production,  the  Department  may 
disregard  such  prices  and  base  the  value 
of  the  major  input  on  its  cost. 

Comment  2 

Petitioners  argue  that  CCC  failed  to 
report  its  general  and  administrative 
(G^)  expense  in  the  maimer  requested 
by  the  Department.  Petitioners  state  that 
the  Department’s  questionnaire  required 
CCC  to  reconcile  reported  costs  to  the 
company’s  audited  financial  statements 
for  the  year  that  most  clearly 
corresponds  to  the  POR.  In  addition, 
petitioners  note  that  CCC’s  fiscal  year 
data  encompasses  a  full  nine  months  of 
the  POR,  and  that  administrative  and 
sales  expenses  in  CCC’s  financial 
statements  can  be  reconciled  to  its 
audited  financial  statements.  Petitioners 
state  that  CCC  used  the  G&A  expenses 
for  the  POR.  Therefore,  petitioners  argue 
that  the  Department  should  recalculate 
G&A  expenses  using  a  fiscal  year  period 
and  not  a  POR  peri^. 

Respondent  states  that  the 
Department  should  continue  to 
calculate  G&A  expenses  based  on  the 
POR  financial  statement  data  rather  than 
1995  fiscal  year  data.  Respondent  notes 
that  it  believes  that  using  1995  fiscal 
year  data  would  be  improper  for  several 
reasons.  First,  the  Department’s  past 
practice  has  been  to  use  CCC’s  expenses 
for  the  POR  to  calculate  the  G&A  ratio. 
Second,  the  Department  requires  that 
fiscal  year  G&A  calculations  be  end-of- 
year  adjustments  which  are  fully 
incorporated  in  the  POR  costs,  which 
respondent  states  it  has  done.  Lastly,  the 
respondent  notes  that  all  of  its  monthly 
financial  statements  can  be  reconciled 
with  the  appropriate  audited  financial 
statements  and  the  audited  financial 
statements  are  drafted  using  the 
monthly  financial  statements,  which 
would  negate  petitioners  argument  that 
the  Department  should  use  fiscal  year 
1995  costs  since  they  can  be  reconciled 
to  the  audited  financial  statement.  Also, 
respondent  states  that  it  provided  a 
reconciliation  of  G&A  costs  to  the 
aggregated  monthly  financial 
statements.  Therefore,  the  Department 
should  continue  to  follow  its 
methodology  and  calculate  G&A  costs 
based  on  the  POR  expenses  as  reported 
in  the  POR  financial  statement. 
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Department’s  Position.  We  agree  with 
petitioners.  It  is  the  Department’s 
normal  practice  to  calculate  G&A 
expenses  based  on  full-year  G&A  and 
cost  of  sales  figures  as  reported  in  the 
audited  financial  statement  which  most 
closely  corresponds  to  the  POR.  (See, 
Certain  Pasta  from  Italy,  Final 
Determination  of  Sales  at  Less  than  Fair 
Value.  61  FR  30326,  30363  (June  14, 

1996).)  While  respondent  argues  that  the 
Department  should  continue  to 
calculate  G&A  expenses  based  on  POR 
financial  statement  data,  the  Department 
may  change  its  position  on  a  specific 
issue  taken  in  prior  proceedings  as  long 
as  it  provides  an  explanation  for  the 
change  (see.  Rust  v.  Sullivan,  500  U.S. 

173, 186-187  (1991).)  Although  CCC 
submitted  G&A  expenses  in  the  last 
administrative  review  based  on  costs 
from  monthly  financial  statements  for 
the  POR,  that  methodology  was  not  the 
Department’s  normal  practice  for 
calculating  G&A  expenses.  Furthermore, 
there  is  no  basis  in  this  record  to  justify 
deviating  from  the  Department’s  normal 
practice.  Consequently,  we  are 
following  our  normal  practice  in  this 
review,  which  is  to  calculate  G&A 
expense  based  on  CCC’s  1995  annual 
audited  financial  statements.  (See, 

Furfuryl  Alcohol  from  Thailand,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  60  FR  22557,  22560,  (May  8, 
1995).)  However,  to  avoid  double¬ 
counting,  the  Department  subtracted 
indirect  selling  expenses  and  movement 
expenses  firom  the  general  and 
administrative  expenses  (i.e.,  the 
numerator)  reported  in  the  audited 
financial  statements. 

Comment  3 

Petitioners  argue  that  CCC  incorrectly  . 
calculated  interest  expense  and  failed  to 
reconcile  that  value  to  the  amoimt  of 
interest  reported  in  its  audited  income 
statement.  Petitioners  note  that  CCC 
reduced  its  financial  statement  interest 
expense  by  an  unexplained  amount 
when  it  calculated  its  interest  expense 
ratio.  Petitioners  state  that  the 
Department  only  allows  an  offset  to 
interest  expense  for  short-term  interest 
income  that  is  related  to  production 
operations.  Moreover,  petitioners  argue 
that  for  the  Department  to  allow  the 
short-term  interest  income  offset  it  is  the 
respondent’s  responsibility  to  prove  that 
interest  income  was  short-term  and 
related  to  production  operations. 
Therefore,  petitioners  argue  that  the 
Department  should  recalculate  CCC’s 
interest  expense  using  its  1995  audited 
financial  statements. 

Respondent  states  that  it  reported 
only  the  interest  expense  it  paid  during 
the  year.  Respondent  notes  that  the 
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interest  it  excluded  firom  total  interest 
expense  was  not  paid  during  the  year. 
Respondent  argues  that  based  on  the 
relationship  between  the  two  parties 
that  it  is  appropriate  to  exclude  this 
interest  expense.  Therefore,  CCC 
contends  it  excluded  the  interest  in 
accordance  with  Department  practice. 

Department’s  Position.  It  is  the 
Department’s  standard  practice  to 
calculate  interest  expense  based  on 
audited  financial  statements  which  most 
closely  correspond  to  the  FOR.  (See, 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Canned 
Pineapple  Fruit  from  Thailand,  60  FR 
29553,  29569  Qune  5, 1995))  Only  short¬ 
term  interest  income  directly  related  to 
general  operations  of  the  company  may 
be  used  as  an  ofiset  to  interest  expense. 
(See,  Antifriction  Bearing  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR 
31734  (July  11, 1991))  The  reduction 
CCC  made  to  its  interest  expense  was 
not  interest  income;  rather,  it  was  an 
exclxision  of  certain  interest  expenses 
which  it  had  not  paid.  The  Department 
calculates  the  interest  expense  based  on 
the  total  interest  a  company  incurs 
(accrual  basis)  and  not  simply  the 
interest  it  paid  (cash  basis).  Section 
773(f)(1)(a)  specifies  that  costs  will  be 
calculated  based  on  records  kept  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 

Financial  statements  prepared  on  the 
accrual  basis  are  GAAP,  while  financial 
statements  prepared  on  the  cash  basis 
are  not  GAAP.  Therefore,  for  the  final 
results,  we  have  recalculated  interest 
expense  based  on  CCC’s  1995  interest 
expense  from  annual  audited  financial 
statements  which  were  prepared  on  the 
accrual  basis  and  in  accordance  with 
GAAP. 

Comment  4 

Petitioners  argue  that  for  one  control 
niimber  (CONNUM)  CCC  reported 
inconsistent  cost  information. 
Petitioners  state  that  CCC  reported  its 
variable  and  total  costs  of  manufacture 
differently  in  its  sales  and  costs  listings. 
Moreover,  CCC’s  cost  data  was  not 
.  verified,  therefore  it  is  not  possible  to 
determine  which  set  of  calculations  is 
correct.  Therefore,  petitioners  argue  that 
the  Department  should  utilize  the 
higher  of  the  two  values  for  calculating 
COP  and  CV,  as  facts  available. 

Respondent  states  that  the  cost  data 
for  the  one  U.S.  sale  falling  within  this 
particular  CONNUM  should  be 
corrected.  Respondent  states  that  it 
originally  improperly  reported  this  sale 
as  a  temper  rolled  product.  However, 


during  the  course  of  verification,  CCC 
states  it  discovered  that  this  sale  was  a 
non-temper  rolled  product. 

Additionally,  respondent  states  that  it 
corrected  the  find  sales  database  for  this 
CONNUM,  but  inadvertently  failed  to 
do  so  in  its  cost  database  b«:ause  of  a 
computer  glitch. 

Respondent  opposes  the  petitioners’ 
argument  that  b^use  the  Department 
did  not  conduct  a  full  cost  verification, 
it  should  use  an  adverse  inference  and 
apply  the  higher  costs  for  all  sales 
falling  within  this  CONIUM  in  the  U.S. 
and  home  markets.  Respondent  notes 
that  this  would  be  imfair.  Respondent 
argues  that  the  Department  reviewed 
two  CONNUMs  during  verification  and 
verified  its  VCOM  and  TCOM 
calculations  of  these  two  CONNUMs 
with  no  discrepancies.  Respondent 
argues  that  facts  available  are  used 
where  the  requested  information  is 
missing  or  cannot  be  used  because  it  has 
not  been  provided,  was  provided  late,  or 
the  Department  could  not  verify  the 
information.  Respondent  states  that  it 
provided  the  information  in  a  timely 
manner  and  was  able  to  verify  the  costs. 
Iherefore,  no  basis  exists  to  substitute 
the  higher  temper  rolled  costs  for  the 
non-temper  rolled  costs. 

Department’s  Position.  We  agree  with 
the  respondent.  At  verification,  the 
Department  discovered  that  the  control 
number  for  this  sale  was  incorrectly 
reported.  'The  Department  then  allowed 
the  respondent  the  opportunity  to 
correct  its  database  (See,  Verification 
Report,  Pre-Selected  U.S.  Sale  EPl 
Exhibit  10).  While  respondent  corrected 
the  sales  information  for  this  control 
number,  it  failed  to  correct  its  cost 
information.  In  addition,  the 
Department  verified  CCC’s  methodology 
for  calculating  the  variable  cost  of 
manufacturing  (VCOM)  and  the  total 
cost  of  manufacturing  (TCOM)  and 
fovmd  that  its  methodology  was 
reasonable  (see.  Verification  Report, 
CONNUM  Cost  Traces).  Therefore,  for 
the  final  results,  the  Department  has 
corrected  CCC’s  cost  information  (i.e., 
VCOM  and  TCOM)  in  the  U.S.  database 
for  this  CONNUM  in  the  model  match 
program. 

Comment  5 

Petitioners  state  that  section  772(c)  of 
the  Act  provides  that  in  calculating  EP 
or  CEP,  a  deduction  must  be  made  to 
accoimt  for  duties,  including 
antidumping  duties,  paid  by  the 
respondent  or  its  related  party,  as 
supported  by  C.J.  Tower  Sr  Sons  v. 
United  States,  71  f.2d  438,  445  (C.C.P.A. 
1934).  Thus,  conclude  petitioners,  the 
statute  requires  that  the  Department 


must  deduct  antidumping  duties  paid 
by  the  respondent  on  U.S.  sales. 

Petitioners  state  that  in  Federal-Mogul 
Corn.  V.  United  States,  the  plaintiff 
challenged  the  Department’s  decision 
not  to  deduct  estimated  antidumping 
duty  deposits  under  the  predecessor 
provision  to  section  772(c)(2)(A). 
Petitioners  contend  that  the  Department 
argued  that  this  provision  applied  only 
to  deduction  of  “normal”  import  duties. 
Petitioners  also  state  that,  the 
Department  argued  in  the  alternative, 
not  deducting  estimated  antidumping 
duties  (as  opposed  to  duties  actually  to 
be  assessed)  had  been  its  longstanding 
practice.  'The  CTT  affirmed  the 
Department’s  refusal  to  deduct 
estimated  AD  duties,  but  did  not  adopt 
the  Department’s  reasoning  that  section 
772  apphed  only  to  “normal”  import 
duties,  and  that  antidumping  duties 
were  not  normal  import  duties  within 
the  meaning  of  the  statute  (813  F.  Supp. 
872).  Thus,  petitioners  maintain  that 
section  772  requires  the  Department  to 
deduct  any  import  duties  (including 
antidumping  duties)  that  can  be 
accurately  determined  at  the  time  the 
Department  calculates  dumping 
margins. 

Petitioners  state  that  the  legislative 
history  to  the  URAA  does  not  suggest 
that  Congress  rejected  the  construction 
of  section  772(c)(2)(A)  urged  by 
petitioners.  Petitioners  continue  that  the 
Senate  Finance  Committee  recognized 
that  the  Court  of  International  Trade 
was  considering  this  issue,  and  directed 
the  Department  to  abide  by  the  outcome 
of  that  litigation  (see,  S.  Rep.  No.  412, 
103d  Cong.,  2d  Sess.  64  (1994)). 
'Therefore,  state  petitioners.  Congress 
did  not  intend  to  ratify  the  Department’s 
not  having  treated  duties  as  a  cost  in  the 
URAA,  but  recognized  that  the  issue 
would  be  resolved  through  the  judicial 
process. 

Petitioners  state  that  the  difference 
calculated  between  normal  value  and  EP 
or  CEP  on  each  sale  by  the  Department’s 
margin  program  is  equal  to  the  AD 
duties  to  be  paid  by  ffie  importer.  Once 
this  difference  is  calculated,  they  argue, 
it  should  then  be  deducted  frum  EP  or 
CEP  for  iise  in  calculating  final  margins. 

Respondent  asserts  that  the 
Department  should  once  again  reject 
petitioners’  argument  to  d^uct  AD 
duties  in  its  margin  calculation  and  that 
the  Department  did  not  deduct  AD 
duties  firom  EP  and  CEP  sales  in  the  first 
administrative  review.  Respondents 
contend  that  petitioners  failed  to  offer 
any  argument  as  to  why  the  Department 
should  reach  a  different  conclusion  in 
this  review.  Respondent  continues  that 
in  numerous  determinations  over  many 
years,  the  IDepartment  has  consistently 
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refused  to  deduct  AD  duties  firom  EP 
and  CEP  sales  and  should  continue  to 
do  so.  Respondent  contends  that  wdiile 
petitioners”  argue  that  section 
772(c)(2)(A)  requires  the  Department  to 
deduct  AD  duties  from  EP  and  CEP 
sales,  there  are  no  U.S.  rulings  in  direct 
support  of  their  interpretation. 
Respondent  states  that  the  Department 
has  consistently  rejected  petitioners” 
argument  and  that  the  most  succinct 
rationale  for  the  Department’s  policy  is 
contained  in  Carbon  Steel  Flat  Products 
from  the  Netherlands.  61  FR  48465 
(September  13, 1996)).  It  states,  in  part, 
“it  is  the  Department’s  longstanding 
position  that  antidumping  and 
coimtervailing  duties  are  not  a  cost 
within  the  meaning  of  19  U.S.C.  section 
1677(a)(d). .  .  .  Unlike  normal  duties, 
which  are  an  assessment  against  value, 
antidumping  duties  derive  from  the 
margin  of  diunping  or  the  rate  of 
subsidization  found.  Logically, 
antidumping  and  coimtervailing  duties 
cannot  be  part  of  the  very  calculation 
from  whi(±  they  are  derived.” 

Respondent  concludes  that  the 
Department’s  practice  is  clear,  and  that 
the  CTT  has  consistently  affirmed  the 
decision  not  to  deduct  AD  duty  deposits 
from  EP  and  CEP  sales.  Additionally, 
respondent  states  that  the  URAA  House 
Ways  and  Means  Committee  Report  and 
the  SAA  explicitly  state  that  the  new 
duty  absorption  provision  is  not 
intended  to  provide  for  the  treatment  of 
antidumping  duties  as  a  cost.  Thus, 
states  respondent,  the  Department 
should  continue  to  refuse  to  deduct  AD 
duties  from  Stelco’s  EP  and  CEP  sales. 

Department’s  Position.  We  disagree 
with  petitioners.  As  we  stated  in  ffie 
final  results  of  the  first  administrative 
review  of  this  order.  The  Department 
does  not  deduct  antidiunping  duties 
from  the  U.S.  price,  because  they  do  not 
qualify  for  deduction  as  “normal  import 
duties,  under  section  772  and  because 
such  a  deduction  would  double-coimt 
the  dumping  margin.  See.  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Canada:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  13815 
(March  28, 1996)  (Comment  23):  note 
that  the  applicable  provision  ofthe 
statute,  1677a(d)(2)(A),  in  that  review 
was  recodified  vmder  the  URAA  as 
1677a(c)(2)(A).  Nothing  in  the  SAA  or  in 
the  legislative  history  of  the  URAA 
compels  the  Department  to  reconsider 
that  decision.  Furthermore,  there  have 
been  no  iqtervening  judicial 
interpretations  suggesting  that  the 
Department  reconsider  its  interpretation 
of  the  statute  as  it  applies  to  this  case. 


Dofasco 
Comment  1 

Petitioners  argue  that  Dofasco  failed 
to  use  its  normal  cost  accounting  system 
to  prepare  the  response  as  required  by 
the  questionnaire.  Petitioners  maintain 
that  the  system  which  Dofasco,  Inc. 
chose  to  use,  the  PaYs  system  (a 
management  system),  is  not  audited  and 
therefore  cannot  be  used  to  report  costs. 
Petitioners  also  state  that  the 
Department’s  questionnaire  requires 
respondent  to  contact  the  official  in 
charge  before  submitting  the  response  to 
Section  D  of  the  questionnaire  in  the 
event  that  respondent  does  not  intend  to 
use  its  normal  cost  accoimting  system 
and  cost  allocation  methods  to  compute 
COP  and  CV  for  the  merchandise  under 
review.  The  Department,  therefore, 
should  use  adverse  fricts  available. 

Dofasco  asserts  that  it  submitted 
actual,  fully-absorbed  product  costs. 
According  to  Dofasco,  it  relied  on  its 
normal  cost  accounting  system  for  the 
POR  costs,  and  the  PaYs  system  was 
used  only  to  calculate  product  costs. 
Dofasco  further  notes  that  the  PaYs 
system,  as  an  allocative  system,  does  not 
require  an  audit  opinion. 

Department’s  Position.  The 
Department’s  Questionnaire  states  that 
the  “COP  and  CV  figures  that  you  report 
in  the  response  (to  Section  D  of  the 
Questionnaire)  should  be  calculated 
based  on  the  actual  costs  incurred  by 
your  company  during  the  period  of 
review  as  recorded  imder  its  normal 
accoimting  system.”  See.  Department’s 
Second  Administrative  Review 
Antidumping  Questionnaire  (September 
14, 1995),  page  D-1.  The  Questionnaire 
further  states  that  these  figures  must 
reconcile  to  the  actual  cost  reported  in 
the  company’s  costs  accounting  system 
and  to  accounting  records  used  by  the 
company  to  prepare  its  financial 
statements. 

Significantly,  the  Department  verified 
that  the  COP  and  CV  figures  reported  in 
Dofasco’s  response  were  in  fact  based  on 
the  actual  costs  incurred  by  Dofasco 
diuing  the  period  of  review. 
Furthermore,  we  reconciled  these  actual 
costs  to  Dofasco’s  accoimting  records 
used  by  the  company  to  prepare  its 
financial  statements.  Therefore,  we 
determined  that  the  actual  costs  firom 
Dofasco’s  process  cost  accoimting 
system  formed  the  basis  of  Elofasco’s 
response.  The  overriding  concern,  then, 
becomes  the  allocation  methodologies 
enmloyed  by  respondents. 

Dofasco  utilize  a  management  cost 
system  to  perform  the  allocations  of  its 
actual  costs.  Petitioners  question  the 
integrity  of  such  an  allocation  system, 
citing  Certain  Hot-Rolled  Carbon  Steel 


Flat  Products  from  Korea.  Specifically, 
petitioners  note  that  the  Department 
stated  in  that  case  that  reliance  on  “a 
management  cost  system  which  has  not 
been  audited  and  is  not  used  for  the 
preparation  of  the  financial  statements 
or  for  any  piuposed  outside  internal 
deliberations  of  the  company  does  not 
assure  the  Department  that  such  costs 
have  been  stated  in  accordance  with 
generally  accepted  accounting 
principles,  or  that  all  costs  have  been 
appropriately  captured  by  the  system.” 
See.  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  from  Korea.  58  FR  37176, 
37186  Ouly  9, 1993). 

However,  we  note  that  the 
circumstances  surrounding  the 
Department’s  decision  in  Hot  Rolled 
Steel  from  Korea  and  this  case  are 
significantly  different.  First,  in  Hot- 
Rolled  Steel  from  Korea,  the  Department 
found  at  verification  that  respondent 
was  unable  to  reconcile  its  reported  per 
imit  costs  to  company  documents 
maintained  and  used  in  the  ordinary 
course  of  business.  In  contrast,  at 
verification,  Dofasco  reconciled  its 
actual  costs  to  documents  maintained 
and  used  in  the  ordinary  course  of 
business,  such  as  the  grade  code  cost 
table  (Cost  Verification  Report,  page  4) 
the  corporate  order  history  database 
(Cost  Verification  Report,  pp.  4—5),  and 
therefore  the  PaYs  system. 

Second,  while  the  respondent  in  Hot- 
Rolled  Steel  from  Korea  reconciled 
(with  adjustments)  the  total  costs  of 
production  frxim  its  management  system 
with  the  total  costs  of  production  used 
in  its  financial  accounting  system  and 
its  audited  financial  statement, 
respondent  could  not  support  the 
adjustments  it  made  to  the  financial 
statement  system.  Dofasco’s  reported 
production  costs,  in  contrast,  tied  to  its 
financial  accounting  system  and  to  its 
audited  financial  statements  [see.  e.g.. 
page  3  of  the  Cost  Verification  Report), 
and  the  Department  found  no 
inappropriate  adjustments  to  Dofasco’s 
financial  statement  system. 

Finally,  we  note  that  the  Department’s 
remedy  in  Hot-Rolled  Steel  from  Korea 
was  to  upwardly  revise  respondent’s 
costs  by  the  difference  between  the 
financial  accounting  system  total  costs 
and  the  submitted  management  system 
total  costs.  However,  the  Department 
verified  that  Dofasco  modified  PaYs  to 
include  all  costs  (except  for  the  minor 
discrepancies  discussed  at  Comments  2 
and  3  below).  See.  e.g..  the  Department’s 
review  of  Dofasco’s  reported  costs  for 
fixed  overhead  expense  (page  14  of  the 
Cost  Verification  Report),  and  for 
inventory  change  (page  15  of  the  Cost 
Verification  Report). 
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Petitioners  have  also  cited  Certain 
Carbon  Steel  Flat  Products  from  Brazil, 

58  FR  37091  (July  9, 1993)  and  Erasable 
Programmable  Read  Only  Panels  from 
Japan.  51  FR  39680  (October  30, 1986) 
as  further  evidence  that  the  Department 
expects  respondent  to  base  its  response 
on  its  normal  cost  accounting  system. 
However,  because  we  determined  that 
Dofasco’s  costs  tied  to  its  normal  cost 
accounting  system,  respondents  have 
fulfilled  that  expectation. 

Petitioners  stress  that,  as  an 
unaudited  system,  errors  in  the  program 
will  remain  uncorrected,  and  that  the 
costs  generated  by  the  system  are  not 
necessarily  formulated  in  accordance 
within  generally  accepted  accoimting 
principles.  19  U.5.C.  section  1677b(f) 

-  states  that  “costs  shall  normally  be 
calculated  based  on  the  costs  of  the 
exporter  or  producer...if  such  records 
are  kept  in  keeping  with  the  generally 
accepted  accounting  principles  of  the 
exporting  country.”  In  this  respect. 
Dofasco  has  responded  to  the 
Department’s  request  for  information  in 
accordance  with  the  statute.  The 
Department  found  at  verification  that 
Dofasco’s  costs  were  in  fact  based  on 
audited  costs,  and  thus  were  costs  based 
on  records  kept  in  accordance  with  the 
generally  accepted  accounting 
principles  of  Canada.  See,  e.g..  Cost 
Verification  Report  at  pp.  7-12, 14-15, 
18-19.  As  respondent  has  noted  in  its 
rebuttal  brief,  the  PaYs  system  allocates 
costs  firom  Dofasco’s  cost  accounting 
system  to  specific  Departmentally- 
defined  prc^ucts  (“control  numl^rs”). 
*11108,  the  Department’s  role  at 
verification  with  regard  to  this 
allocation  system  was  to  (1)  ensure  that 
the  costs  forming  the  basis  of  the 
allocation  were  audited  costs;  and  (2)  to 
examine  the  parameters  on  which  the 
allocations  were  based.  As  discussed  *' 
above,  the  Department  verified  that  the 
reported  costs  were  actual  and  audited. 
Furthermore,  at  verification  we 
examined  several  allocations  made  by 
the  PaYs  system  (see,  pages  5  and  9  of 
the  Cost  Verification  Report)  to  confirm 
that  these  allocations  were  used  in 
Dofasco’s  normal  course  of  business, 
have  been  used  historically  by  Dofasco, 
and  reasonably  reflect  and  accurately 
capture  all  actual  costs  in  producing  the 
product  under  review,  as  required  by 
the  SAA  (at  834-835). 

Regarding  respondent’s  obligation  to 
contact  the  official  in  charge  before 
submitting  the  response  to  Section  D  of 
the  questionnaire  in  the  event  that 
respondent  does  not  intend  to  use  its 
normal  cost  accoimting  system  and  cost 
allocation  methods  to  compute  COP  and 
CV  for  the  merchandise  imder  review, 
we  note  that  respondent’s  reported  costs 


tie  to  its  normal  cost  accoimting  system. 
Furthermore,  the  PaYs  system  is  a  cost 
accounting  system  used  by  Dofasco  for 
management  accounting  and  cost 
control  purposes  (see.  Cost  Verification 
Report,  page  4)  which  reconciles 
completely  with  the  financial 
accoimting  system.  'Therefore,  we  do  not 
find  that  Dofasco  was  obliged  to  notify 
the  Department  of  its  methodology  prior 
to  submission  of  its  response. 

Comment  2 

Petitioners  maintain  that  the  PaYs 
system  and  Dofasco’s  normal  cost 
accounting  system  have  different  yield 
loss  rates,  and  such  a  difference  affects 
the  accuracy  of  reported  costs. 

Petitioners  also  argue  that  the  yield  loss 
calculated  fw  the  PaYs  system  was  in 
part  due  to  the  inclusion  of  impossible 
yields  on  certain  individual  orders. 

Dofasco  asserts  that  the  difference  in 
yield  loss  was  due  to  three  factors.  First, 
Dofasco  states  that  the  yield  loss  for 
PaYs  was  based  on  home  market  orders, 
as  requested  by  the  Department,  while 
the  yield  loss  under  Dofasco’s  normal 
accounting  system  is  based  on  total 
shipments  since  separate  inventories  are 
not  kept  for  the  home  market  versus 
other  destinations.  Second,  Dofasco 
noted  that  the  yield  loss  for  PaYs  is 
based  on  production  over  the  period  of 
review,  while  the  yield  loss  under 
Dofasco’s  normal  accounting  system  is 
based  on  shipments  over  the  period  of 
review.  Finally,  Dofasco  stat^  that 
PaYs  tracks  weights  by  operation,  thus 
separating  galvalume  from  galvanized 
material,  while  under  Dofasco’s  normal 
accounting  system  galvalume  and 
galvanized  material  are  kept  in  common 
inventory  accounts  to  the  end  of  cold 
rolling. 

Department’s  Position.  At  verification, 
the  Department  reviewed  Dofasco’s 
narrative  explanation  of  the  yield  loss. 
.See,  Cost  Verification  Report,  pg.  20. 
Petitioners  do  not  contest  the  rationale 
offered  by  Dofasco  to  explain 
differences  between  the  yield  loss  rates 
and  the  Department  has  accepted  the 
rationale  as  reasonable.  However,  as 
petitioners  have  noted,  an  examination 
of  the  data  placed  on  the  record 
indicates  that,  in  addition  to  the  three 
reasons  put  forward  by  Dofasco 
explaining  the  differences  in  yield  loss 
rates,  inaccurate  data  also  affected  the 
yield  loss  rates  generated  by  PaYs.  As 
petitioners  also  note.  Dofasco  did  not 
provide  a  numerical  reconciliation  of 
the  difference  at  verification. 
Additionally,  Dofasco  has  not  offered  an 
explanation  of  the  apparently 
aberrational  data  to  which  petitioners 
have  pointed  in  their  case  brief. 


Section  776(a)(1)  of  the  Act  stipulates 
that  if  the  necessary  information  is  not 
available  on  the  record  *  *  *  the 
administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title. 

'Therefore,  for  the  final  results  of  review, 
the  Department  has  calculated  the 
difference  between  Dofasco’s  reported 
yield  loss  rate  after  excluding  sales 
orders  which  incorporate  inaccurate 
data.  As  facts  otherwise  available,  the 
Department  considers  the  error  for  this 
group  of  products  to  be  representative  of 
Dofasco’s  reporting  of  all  subject 
merchandise.  Because  the  effect  of  the 
error  was  to  over-report  produced 
weight,  the  corresponding  yield  loss  rate 
was  under-reported  by  the  PaYs  system. 
'Thus,  we  have  upwardly  adjusted 
Dofasco’s  report^  cost  of  manufacture 
on  all  models  by  the  percentage 
difference  between  the  report^  yield 
loss  rate  and  the  corrected  yield  loss 
rate.  See,  Memorandum  to  the  File: 
Analysis  Memorandum  for  the  Final 
Results  of  Review — Second 
Administrative  Review  of  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Canada  (Dofasco),  page 
7. 

Comment  3 

Petitioners  maintain  that  the  PaYs 
system  fails  to  account  for  changes  in 
work-in-process  inventory  (“WIP”),  and 
that  Dofasco  failed  to  include  these 
costs  in  its  reported  costs. 

Dofasco  responds  that,  because  the 
costs  incorporated  into  PaYs  originate 
fiom  the  normal  process  cost  accounting 
system,  changes  in  WIP  have  been 
included  in  PaYs.  Further,  Dofasco 
asserts  that  the  Department  verified  that 
Dofasco  adjusted  for  inventory  change, 
both  finished  and  in  process. 

Department’s  Position.  We  agree  with 
petitioners.  Contrary  to  respondent’s 
assertion  with  regard  to  what  the 
Department  verified,  at  verification  the 
Department  reconciled  WIP  to  Dofasco’s 
financial  statements,  and  verified 
Dofasco’s  reported  actual  costs  for  work- 
in-process  and  finished  inventory.  See, 
Cost  Verification  Report  at  page  3.  'There 
is  no  discussion 'in  the  verification 
report  showing  that  Dofasco  provided  a 
reconciliation  of  WEP  to  the  costs 
included  in  Dofasco’s  computer 
submission  to  the  Department. 

While  there  is  no  evidence  that  WIP 
has  been  included  in  Dofasco’s  reported 
costs  through  PaYs,  the  record  contains 
evidence  of  Dofasco’s  WIP  change  for 
the  POR,  See.  Exhibit  7  of  the  Cost  * 
Verification  Report.  Because  inventories 
for  all  WIP  rose  for  the  POR,  the  effect 
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is  that  Dofasco  overstated  its  costs  for 
the  period  by  a  small  amount.  See, 
Analysis  Memorandum,  pg.  7  and 
Attachment  2.  We  have  adjusted 
Dofasco’s  cost  of  manufacture 
accordingly. 

Conunent  4 

According  to  petitioners,  despite  the 
Department’s  repeated  requests,  Dofasco 
failed  to  provide  an  inventory  cost 
reconciliation.  Petitioners  insist  that 
Dofasco  should  have  been  able  to 
reconcile  its  10  normal  cost  accounting 
product  groupings  to  the  over-1000 
Departmentally-defined  “products.” 
Petitioners  argue  that  no  company  is 
expected  to  maintain  its  costs  using  the 
Department’s  narrow  product  definition. 

Petitioners  allege  that  Dofasco  failed 
to  prepare  the  necessary  reconciliation: 
specifically,  multiplying  the  reported 
costs  by  the  quantity  and  reconciling  the 
total  to  the  financial  statements. 
Petitioners  state  that:  (1)  While 
individual  costs  used  by  PaYs  are 
derived  fit)m  the  same  source 
documents  as  the  financial  statements, 
nevertheless  it  does  not  follow  that  per 
unit  costs  of  manufacture  (COMs) 
calculated  by  PaYs  will  equal  the  per 
unit  costs  maintained  for  purposes  of 
the  financial  statements;  and  (2)  items 
presented  at  verification  failed  to 
demonstrate  that  Dofasco  had  submitted 
fully-absorbed  product  costs.  Petitioners 
assert  that,  barring  use  of  adverse  facts 
available,  the  Department  should 
request  reconciliations  again,  and  verify 
them. 

Dofasco  argues  that  the  PaYs  system 
correctly  accoimts  for  changes  in 
inventory,  and  that  Dofasco  has 
reconcile  its  reported  costs. 
Furthermore,  the  Department  verified 
these  costs,  by  reconciling  (1)  the 
financial  statements  (which  include 
inventory  values)  to  the  normal  cost 
accounting  system,  and  (2)  the  normal 
cost  accounting  system  to  PaYs.  In 
addition,  Dofasco  claims  that  for  certain 
“PRODUCTS”  (Departmentally  defined 
models)  selected  by  the  Department,  it 
provided  a  detailed  reconciliation  of  the 
normal  cost  accomiting  system  to  PaYs, 
and  a  reconciliation  of  PaYs  to 
PRODUCT  costs. 

Department’s  Position.  In  its  original 
questioimaire  and  in  a  supplemental 
questionnaire,  we  asked  for  an 
inventory  cost  recondhation,  for 
selected  models.  Specifically,  we  asked 
Dofasco  to  perform  the  reconciliation 
firom  the  per-unit  cost  of  the  product 
Dofasco  records  for  inventory 
movements  from  woilc-in-process  to 
finished  goods  inventory  to  the  COM 
submitted  in  the  COP/CV  response.  In 
response  to  this  request.  Dofasco 


provided  a  thorough  explanation  in  its 
submission  to  the  Department  as  to  why 
such  a  reconciliation  was  not  possible, 
explaining  adequately  why  its  ten 
normal,  internal  product  categories  for 
corrosion-resistant  products  do  not  lend 
themselves  to  a  reconciliation  with 
specific,  Departmentally-defined 
models. 

Nonetheless,  at  verification,  the 
company  reconciled  numerous  costs 
from  the  audited  financial  statements,  to 
plant  operating  statements,  to  Dofasco’s 
Section  D  response,  to  the  PaYs  system, 
and  to  submitted  COP/CV  data. 
Additionally,  at  verification,  we 
reviewed  the  cost  build-up  for  two 
specific  models.  See.  Cost  Verification 
Report,  pp.  5-6,  Petitioner  cites 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearing)  and  Parts 
Thereof  fiom  Germany,  56  FR  31692, 
31707  (July  11. 1991)  and  the 
Department’s  statement  that 
“verification  depends  precisely  on  tying 
amounts  report^  in  the  responses  to 
the  company’s  internal  accounting  and 
financial  statements.  Failure  to 
demonstrate  such  a  relationship  results 
in  a  failed  verification.”  In  this  case,  the 
E)epartment  upholds  this  principle. 
Actual  cost  expenditures,  as  reported  in 
Dofasco’s  Section  D  response,  have  been 
tied  to  Dofasco’s  plant  operating 
statements,  financial  statements,  normal 
accounting  records,  and,  through  PaYs, 
to  the  submitted  COP/CV.  See,  e.g.,  the 
disciission  of  Dofasco’s  variable 
overhead  expense  in  the  Cost 
Verification  Report,  pp.  11-12. 
Therefore,  the  Department  determines 
that  costs  have  b^n  accurately  captured 
and  that  the  cost  amoimts  reported  in 
the  response  reconcile  to  the  company’s 
financial  statements. 

Comment  5 

Petitioners  argue  that  Dofasco 
improi)erly  calculated  its  interest 
expense  factors.  Petitioners  state  that 
Dofasco  did  not  include  certain 
expenses  in  the  calculation  of  total 
interest  expense.  According  to 
petitioners,  Dofasco  also  improperly 
included  a  profit  sharing  figure  in  its 
cost  of  sales.  Finally,  petitioners 
maintain  that  Dofasco  improperly 
adjusted  for  trade  accounts  receivable 
for  the  CV  interest  expense.  Petitioners 
assert  that  Dofasco  should  conform  the 
CV  interest  expense  to  its  COP  expense 
calculation. 

Dofasco  contends  that  it  did  include 
the  proper  expenses  in  its  consolidated 
interest  expense  calculation,  and  that  it 
properly  included  profit  sharing  in 
general  and  administrative  expenses 
only.  With  regard  to  an  adjustment  for 
trade  accounts  receivable,  Dofasco 


argues  that  the  Department’s  policy  on 
this  issue  was  elucidated  3  1/2  months 
after  Dofasco’s  submission  of  its  Section 
D  response.  Therefore,  Dofasco 
maintains  that  it  was  not  an  “error”  by 
Dofasco  to  report  the  CV  interest 
expense  in  the  manner  it  did. 

Department’s  Position.  The  expenses 
that  petitioners  maintain  have  b^n 
excluded  from  the  interest  expense 
calculation  have  in  fact  been  included 
in  respondent’s  calculation  of  interest. 
See,  Dofasco,  Inc.’s  response  to  Section 
D  Supplemental,  Exhibit  Supp.  1.8, 
“Calculation  of  Interest”  for  1995, 
which  shows  that  the  expenses  in 
question  have  been  included  in  one  of 
the  components  of  Dofasco’s 
calculation. 

With  regard  to  the  amount  for  profit 
sharing,  verification  exhibit  33,  page  B3 
shows  that  the  cost  of  sales  figure 
reported  on  page  Bl  does  not  include 
profit  sharing,  but  does  include  the  cost 
of  sales  figiire  used  in  Dofasco’s 
calculation  shown  on  page  Al. 
Furthermore,  the  cost  of  sales  figure 
reported  on  page  Bl  indicates  that  it  is 
a  figure  calculated  before  certain 
adjustments,  including  that  for  profit 
sharing. 

Finally,  with  regard  to  the  calculation 
of  interest  expense  for  CV,  we  agree 
with  Dofasco  that  its  response 
methodology  does  not  constitute  an 
“error,”  as  the  Department  had  not 
made  clear  respondents’  requirements 
under  the  new  statute  at  the  time  of 
Dofasco  Inc.’s  Section  D  submission. 
Nevertheless,  the  Department  has  stated 
in  Certain  Pasta  from  Italy  that  the 
statute  requires  interest  expense  to  be 
computed  in  the  same  way  for  COP  and 
CV,  and  that  an  accounts  receivable 
offset  for  CV  interest  expense  is  not 
permitted.  Therefore,  for  the  purposes  of 
cal(!ulating  interest  expense  for  the  final 
results  of  review,  we  have  revised 
Dofasco’s  calculation  of  interest  expense 
for  CV  to  remove  the  offset  for  trade 
accoimts  receivable. 

Conunent  6 

Petitioners  state  that  Dofasco  should 
treat  sales  through  Dofasco’s  U.S. 
subsidiary  as  constructed  export  price 
sales,  because  Dofasco  USA  (DUSA) 
played  a  significant  role  in  the  sales 
process,  incurred  expenses  connected 
with  its  U.S.  and  further  manufacturing 
activities,  and  because  the 
circumstances  regarding  ownership  and 
control  of  the  merchandise  sold  in  the 
U.S.  prior  to  delivery  to  customers  were 
such  that  these  sales  should  be 
considered  CEP  sales. 

Petitioners  argue  that,  in  the  event 
that  the  Department  does  not  classify  all 
DUSA  sales  as  CEP  sales,  then  it  must 
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at  least  classify  those  DUSA  sales  for 
which  there  has  been  further 
manufacturing  as  CEP  transactions. 
Petitioners  allege  that  in  this  same 
situation,  the  Etepartment  ruled  in  ' 
Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea  that  such  sales  should  be 
considered  CEP  sales. 

Petitioners  also  maintain  that,  in  the 
event  that  the  Department  does  not 
classify  all  further  manufactured  sales 
as  CEP  sales,  it  must  at  least  classify 
those  DUSA  sales  for  which  the  date  of 
sale  occurred  after  importation  as  CEP 
sales. 

Dofasco  states  that  the  Department 
properly  determined  that  U.S.  sales 
through  DUSA  were  export  price 
transactions.  Dofasco  notes  that  the 
Department  and  the  Covirt  have  held 
that  sales  through  a  U.S.  affiliate  are 
export  price  transactions  if  the 
merchandise  is  sold  directly  to  U.S. 
customers  without  physically  entering 
the  affiliate’s  inventory.  Dofasco  goes  on 
to  state  that  the  sales  constitute  a 
customary  commercial  channel  of  trade, 
and  the  U.S.  affiliate  only  acted  as  a 
paper  processor  and  commmiications 
link  for  those  sales.  Dofasco  argues  that 
the  merchandise  sold  did  not  enter 
DUSA’s  physical  inventory  for  storage 
awaiting  sale  to  a  customer,  and  that 
Dofasco  negotiated  the  prices  charged 
and  was  responsible  for  marketing  and 
sales  development.  Dofasco  notes  that 
the  Department  has  held  (including  in 
the  fir^  review  of  this  case)  that  the 
circumstances  surroimding  the  further 
processing  of  some  of  the  merchandise 
sold  through  a  U.S.  affiliate  do  not 
indicate  that  those  sales  were  CEP 
transactions.  Dofasco  also  stresses  that 
the  further  processing  was  not 
undertaken  on  the  account  of  the 
producer  or  exporter,  or  the  affiliated 
party  in  the  United  States. 

Department's  Position.  We  agree  with 
respondent.  The  Department,  in  the  first 
administrative  review  of  this 
proceeding,  noted  that  Dofasco’s  sales 
through  DUSA  were  purchase  price 
(now  referred  to  as  export  price) 
transactions.  The  Department  noted  that 
“while  the  E)epartment  usually  finds 
further  manufacturing  of  merchandise 
ocxnirs  in  the  cxmtext  of  ESP  (now  CEP) 
sales,  and  while  19  U.S.C.  section 
1677a(e)(3),  discussing  adjustments  to 
ESP,  is  the  only  explicit  reference  to 
further  manufacturing  in  the  statute,  it 
would  clearly  be  a  mistake  to  define  the 
sale  as  an  ESP  sale  simply  because  there 
is  further  manufacturing.”  See, 
Memorandum  for  Roland  MacDonald: 
Administrative  Review  of  Corrosion 
Resistant  Carbon  Steel  Flat  Products 
from  Canada:  Categorization  of  sales  of 


Dofasco,  Inc.  ("Memorandum  for 
Roland  MacDonald"),  page  2  (July  12, 
1995)  (Public  Version).  While  this 
decision  was  made  under  the  pre-URAA 
governing  statute,  there  are  no 
differences  under  the  post-URAA  statute 
with  regard  to  the  statutory  basis  for  this 
determination. 

Thus,  in  the  first  administrative 
review  the  Department  based  its 
decision  with  regard  to  the  DUSA  sales 
on  three  factors:  (1)  While  DUSA  took 
title  to  the  steel,  it  did  not  take  the  steel 
into  physical  inventory;  (2)  because 
DUSA  had  no  facilities  in  the  United 
States,  it  was  clear  that  the  cdiannel  of 
delivery  was  directly  from  Dofasco  to 
the  customer,  or  to  an  unrelated 
processor  of  the  customer’s  cdioosing; 
and  (3)  DUSA  was  nothing  more  thm  a 
processor  of  paper  and  communications 
link.  See,  Memorandum  for  Roland 
MacDonald,  page  3  (July  12, 1995) 
(Public  Version). 

In  the  current  administrative 
proceeding,  the  only  change  in 
drcmnstances  is  the  establishment  of  a 
separate  DUSA  office  in  the  United 
States.  Hence,  the  Department  must 
review  the  basis  of  its  earlier  decision  in 
light  of  this  (dianged  cnrcumstance. 
Specifically,  we  must  determine:  (1) 
Whether  DUSA  takes  physical  inventory 
of  subject  merchandise  at  the  new 
location;  (2)  whether  the  channel  of 
delivery  is  cmstomary  (i.e.,  still  from 
Dofasco  to  the  customer);  and  (3) 
whether  the  new  office  performs  a  role 
more  significant  than  that  of  a  processor 
of  documents  and  communications  link. 

With  regard  to  whether  DUSA  takes 
physical  inventory  of  subject 
merchandise  at  the  new  location, 
Dofasco  has  stated  for  the  record  that 
neither  Dofasco  nor  DUSA  own  or  lease 
any  U.S.  warehousing  facilities.  See, 
Dofasco’s  Supplemental  Sales  Response, 
pp.  23-24  (January  18, 1996).  Petitioners 
do  not  dispute  this  fact.  Rather, 
petitioners  argue  that  the  fact  tJ^t  DUSA 
does  not  own  a  warehouse  has  no  legal 
significance.  Instead,  petitioners  stress 
that  the  “critical  fact”  is  that  the 
merchandise  is  in  the  United  States 
prior  to  being  sent  to  the  ultimate 
customer,  under  circumstances  which 
warrant  the  Department’s  determination 
that  such  sales  are  CEP  sales. 

Despite  petitioners’  assertions,  as  the 
Deparfrnent  noted  in  the  first 
administrative  review  {Memorandum 
for  Roland  MacDonald,  page  3  (Public 
Version)),  the  Department  has  long 
required  that  the  merchandise  be  taken 
into  physical  inventory,  rather  than 
mere  financial  (accoimting)  inventory. 
See,  Certain  Steel  from  France,  58  FR, 
37134  (1993)  (sale  is  PP  where  U.S. 
subsidiary  takes  title  but  does  not 


warehouse  merchandise  in  the  ordinary 
course  of  business);  Polyethylene 
Terephtholate  (“P^")  Film,  Sheet  and 
Strip  from  Japan,  56  FR  16300, 16303 
(1991)  (sale  is  PP  where  subsidiary  takes 
financial  but  not  physical  inventory). 
Therefore,  we  find  no  reason  to  reverse 
our  decision  based  on  this  criterion. 

With  regard  to  whether  the  channel  of 
delivery  is  customary,  the  Department 
determined  in  the  fii^  administrative 
review  that  because  DUSA  has  no 
facilities  in  the  United  States,  it  is  clear 
that  the  channel  of  delivery  is  directly 
from  Dofasco  to  the  customer,  or  to  an 
unrelated  processor  of  the  customer’s 
choosing.  While  DUSA  now  has  an 
office  in  the  United  States,  the 
Departmeji^t  has  verified  for  the  current 
review  that  Dofasco’s  channels  of 
delivery  through  DUSA  remain  the  same 
as  for  the' prior  review  period. 

Petitioners  suggest  that  the  mere 
existence  of  this  U.S.  office  serves  to 
establish  that  the  “use  of  DUSA  as  was 
done  during  the  POR  is  not  the 
customary  wannel  of  trade.”  See, 
Petitioners’  Case  Brief  at  38.  However, 
petitioners  have  not  shown  that  the 
channel  of  delivery  is  in  any  way 
different  from  the  previous  review 
period.  Indeed,  there  is  no  record 
evidence  that  subject  merchandise  is 
now  being  shipped  to  the  U.S.  affiliate 
(or  to  a  warehouse  dictated  by  the 
customer)  from  the  subsidiary  location 
in  the  United  States,  or  that  the  diannel 
of  shipment  is  otherwise  different  from 
the  first  administrative  period. 
Therefore,  there  is  no  reason  to  reverse 
oiu*  decision  in  the  last  administrative 
review  based  on  this  criterion. 

With  regard  to  the  last  criterion, 
whether  DUSA  plays  a  role  more 
significant  than  that  of  a  processor  of 
documents  and  communications  link, 
petitioners  make  several  arguments. 
First,  petitioners  state  that,  by  virtue  of 
maintaining  U.S.  operations,  DUSA 
incurred  significant  expenses  in 
coimection  with  its  activities,  such  as 
salaries  of  its  personnel  and  general  and 
administrative  expenses  to  support 
them.  Petitioners  argue  that  deducting 
such  expenses  from  the  U.S.  price  in 
CEP  situations  is  one  of  the  statutory 
requirements  intended  to  ensure  fair 
comparisons  in  an  antidumping 
analysis.  Second,  petitioners  maintain 
that  the  record  shows  that  DUSA  was  an 
active  participant  in  the  negotiating  and 
selling  process,  citing  letters  with 
customers  which  are  on  the  record  of 
this  review.  Finally,  petitioners  state 
that  certain  other  support  functions 
performed  by  DUSA  add  to  the 
simificance  of  its  role  as  a  seller. 

Petitioners  suggest  that  the  existence 
of  a  U.S.  operation  which  incurs 
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“significant”  expenses  requires  the 
Department,  by  statute,  to  treat  sales 
through  this  U.S.  affiliate  as  CEP  sales 
in  order  to  deduct  such  expenses  horn 
the  U.S.  price.  However,  we  disagree 
that  the  level  of  the  expenses,  by  itself, 
should  be  a  criterion,  ^ther,  the 
significant  consideration  is  whether  the 
U.S.  affiliate’s  function  is  more  than 
acting  as  a  communications  link 
between  the  unaffiliated  customer  and 
the  exporter.  We  have  stated  this  in 
numerous  other  cases  in  which  the 
Department  has  considered  whether 
there  are  circumstances  in  which  sales 
through  U.S.  affiliates  should  be  treated 
as  export  price  (or,  imder  the  pre-URAA 
law,  purchase  price)  transactions.  See, 
e.g..  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea,  61  FR 
18547;  Stainless  Steel  Wire  Rod  from 
France  58  FR  68865;  and  New  Minivans 
from  Japan  21  FR  21937.  The 
Department’s  three  criteria  for 
determining  the  treatment  of  sales 
through  a  U.S.  affiliate  as  EP  or  CEP  are 
appropriate  for  making  this 
determination. 

With  regard  to  petitioners’ 
interpretation  of  DUSA’s  role  in  the 
negotiating  and  selling  process,  the 
record  evidence  does  not  prove  that  the 
terms  and  conditions  of  a  specific 
contract  (see.  Attachment  I.IO  of  the 
January  18, 1996  Supplemental 
Questionnaire  Response,  APO  Version) 
were  negotiated  by  DUSA,  nor  does  the 
evidence  contradict  Dofasco’s 
explanation  regarding  the  contract’s 
circumstances  (see,  Rmpondent’s 
Rebuttal  Brief  (APO  Version),  pg.  25). 
Moreover,  numerous  documents  have 
been  placed  on  the  record,  including 
those  taken  at  verification, 
demonstrating  DUSA’s  role  vis-a-vis 
Dofasco,  Inc.’s  role  in  sales  negotiations. 
See.  e.g.,  exhibit  2  of  the  Sales 
Verification  Report;  and  Attachments 
1.6, 1.8,  and  1.9  of  Dofasco’s 
Supplemental  Questionnaire  Response 
(January  18, 1996).  ’These  documents 
support  respondent’s  claim  that 
Dofosco,  Inc.  was  primarily  responsible 
for  conducting  sales  activities  with  U.S. 
clients. 

Finally,  concerning  petitioners’ 
assertion  that  certain  other  support 
functions  'performed  by  DUSA  add  to 
the  significance  of  its  role  as  a  seller,  we 
believe  that  the  affiliate’s  status  with 
regard  to  title,  its  involvement  in 
warehousing  and  further  processing, 
and  the  performance  of  certain  selling 
functions  do  not  warrant  rejection  of 
Dofasco’s  EP  classification  of  these 
sales.  First,  with  regard  to  title,  these 
circumstances  are  no  difierent  than  in 
the  first  review.  See,  Memorandum  for 
Roland  MacDonald  at  page  3.  Second, 


petitioners  have  not  accurately 
described  DUSA’s  role  with  regard  to 
warehousing  and  further  processing. 
Thus,  petitioners’  cite  to  Large 
Newspaper  Printing  Presses  from 
Germany  does  not  provide  an  applicable 
precedent.  Finally,  because  the 
Department  verified  that  DUSA 
continued  to  perform  the  same 
functions  as  a  sales  facilitator  as  it  did 
during  the  first  administrative  review 
(see,  Dofasco  Sales  Verification  Report, 
August  6, 1996,  pg.  2),  we  do  not  regard 
the  performance  of  the  selling  function 
cited  by  petitioners  (see.  Page  36  of 
petitioners’  Case  Brief)  as  adding  to  the 
significance  of  DUSA’s  role. 

Comment  7 

Petitioners  claim  that  Dofasco  failed 
to  report  fireight  charges  for  numerous 
U.S.  sales,  and  that  by  doing  so,  Dofasco 
failed  to  act  to  the  best  of  its  ability  in 
preparing  its  response.  Therefore, 
petitioners  argue  that  the  Department 
should  use  the  highest  iheight  rate  as 
partial  facts  available  for  these  sales, 
citing  PVC  and  Polystyrene  Framing 
Stock  from  the  United  Kingdom.  61  FR 
51411,  51415  (October  2, 1996). 

Dofasco  asserts  that  petitioners’ 
contention  that  it  failed  to  report  any 
fireight  charges  for  U.S.  sales  is  wrong, 
because  the  fi^ight  expense  is  contained 
in  computer  fields  other  than  the  ones 
specifying  the  maximum  fi«ight  charge 
for  U.S.  transactions. 

Department’s  Position  We  agree  with 
respondents  that,  for  the  large  majority 
of  the  sales  in  question,  Dofasco  has  in 
fact  reported  fireight  charges  as  required 
by  the  Department.  As  noted  by  I^fasco 
in  its  rebuttal  brief,  in  many  instances 
it  has  reported  maximum  ^ight  charges 
in  the  computer  field  for  firei^t  firom 
Dofasco  to  the  warehouse.  Additionally, 
the  Department  verified  that  Dofasco 
reported  actual  fireight  in  the  computer 
fields  for  warehousing,  further 
processing,  and  fi«ight-out. 

However,  for  several  of  these 
transactions,  Dofasco  failed  to  report 
any  fireight  charges.  See,  Analysis 
Memorandum  at  page  4.  For  these  sales, 
as  partial  facts  available  we  have 
assigned  the  maximiun  fireight  value  for 
that  destination  (consistent  with 
Dofasco’s  reporting  methodology  of 
using  the  maximum  value  for  each 
destination),  or,  in  the  event  there  was 
no  maximum  freight  value  for  that 
destination  anywhere  on  the  database, 
we  have  cissigned  the  highest  maximum 
fireight  value  for  any  destination. 

Comment  8 

Petitioners  argue  that  the  Department 
should  deduct  antidumping  duties  paid 
by  Dofasco  USA  which  were  reimbursed 


by  Dofasco.  According  to  petitioners, 
the  fact  that  Dofasco  USA  had  more 
liabilities  than  assets  is  evidence  that  it 
must  have  been  reimbursed 
antidumping  duties  paid  on  U.S. 
imports.  Petitioners  state  that  this  is 
contrary  to  the  statute. 

Dofasco  contends  that  no  evidence 
exists  to  support  petitioners’  allegation 
that  Dofasco  pays  antidumping  duties 
on  behalf  of  Dofasco  USA  oi^imburses 
Dofasco  USA  for  antidumping  duties. 
Dofasco  claims  that  the  language  of  the 
reimbursement  provision,  as  well  as  the 
Department’s  interpretation  of  that 
regulation,  indicates  that  in  order  to 
trigger  the  regulation,  affirmative 
evidence  (“evidence  beyond  a  mere 
allegation”)  must  exist.  According  to 
Dofasco,  because  petitioners  have  failed 
to  establish  a  link  between 
intracorporate  transfers  of  funds  and  the 
reimbursement  of  antidumping  duties, 
the  Department  should  not  rule  that 
reimbursement  exists. 

Department’s  Position.  We  agree  with 
respondents.  In  this  case,  petitioners 
have  provided  no  evidence  showing  that 
the  Dofasco  directly  pays  antidumping 
duties  or  reimburses  Dofasco  USA 
specifically  for  such  duties.  Even  if 
Dofasco  USAs  financial  records  could 
be  construed  to  show  that  there  has 
been  an  intracorporate  transfer  of  funds, 
such  a  transfer  is  likewise  insufficient 
evidence  of  reimbursement  of  duties.  As 
the  Department  stated  in  AFBs  from 
France,  “the  antidumping  law  does  not 
.  .  .  prohibit  related  parties  from 
transferring  money  to  one  another.”  See, 
Final  Results  of  Antidumping 
Administrative  Review:  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  57  FR  28360,  28371  (June  24, 
1992).  The  Department  clarified  this 
point  before  the  Court  of  International 
Trade,  in  Torrington  Co.  v.  United 
States  (881  F.  Supp.  at  629); 

Commerce  states  19  CFR  353.26 
mandates  a  deduction  to  USP,  not  when 
there  is  any  transfer  between  related 
parties,  but  rather,  when  there  is 
reimbursement  of  antidumping  duties. 
Commerce  asserts  that  it  has 
consistently  held  that  absent  evidence 
of  reimbiirsements,  it  has  no  authority 
to  make  such  an  adjustment  to  U.S. 
price. 

Thus,  we  do  not  find  that 
reimbursement  of  antidumping  duties 
exists  in  this  case. 

Comment  9 

Petitioners  argue  that  the  Department 
must  deduct  antidumping  duties  paid 
by  the  respondent  or  related  parties, 
pursuant  to  section  772(c)(2)(A)  of  the 
Act.  Specifically,  petitioners  argue  that 
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the  phrase  “import”  used  in  this 
provision  included  antidmnping  and 
countervailing  duties. 

Dofasco  asserts  that  the  Department 
has  consistently  determined  not  to 
deduct  antidumping  duties  from  US 
price  and  should  continue  to  do  so  for 
the  final  results. 

Department’s  Position.  We  agree  with 
respondents.  See,  CXX  comment  5 
supra. 

Comment  10 

Respondents  allege  certain  clerical 
errors  were  made  in  the  computer 
program  used  to  calculate  Dofasco’s 
margin.  Specifically,  Dofasco  claims 
that  the  Department  made  errors  hy:  (1) 
Failing  to  follow  the  established  product 
hierar^y  in  the  model  match  program; 
(2)  improperly  calculating  the  weighted- 
average  home  market  values  where  there 
are  two  or  more  most  similar  products 
in  the  home  market;  (3)  failing  to 
combine  a  customer  category  for 
Sorevco,  Inc.  in  the  same  manner  as  was 
done  for  Dofasco  Inc.’s  customer 
categories  (petitioners  made  the  same 
claim);  (4)  erroneously  including 
customer  category  in  the  model  match 
program;  (5)  erroneously  including  sales 
in  its  model  match  which  were 
excluded  in  the  margin  calculation 
program;  (6)  failing  to  exclude,  frt>m  the 
margin  calculation  program,  sales 
outside  the  ordinary  course  of  trade,  and 
those  outside  the  window  {>eriod 
(petitioners  made  the  same  claim);  (7) 
incorrectly  calculating  entry  value  for 
those  sales  in  which  Dofasco  was  unable 
to  provide  an  entry  value  figure;  (8) 
including  certain  repetitive  language  in 
the  program;  (9)  not  eliminating  sales  of 
a  given  product  to  affiliated  customers 
when  no  sales  of  that  same  product 
were  made  to  un«ffiliated  customers  in 
the  pattern  of  price  differences  program; 
(10)  performing  an  incorrect 
mathematical  computation  in 
calculating  constructed  value  profit;  (11) 
erroneously  matching  sales  within  the 
same  month  at  different  levels  of  trade 
before  matching  sales  at  the  same  level 
of  trade  within  the  90/60  day  window 
period;  and  (12)  improperly  including 
sales  which  had  failed  the  arm’s-length 
test  in  calculating  indirect  selling 
expenses  and  constructed  value  profit. 

Petitioners  additionally  claimed  that 
the  Department  made  a  clerical  error  by 
including  the  minimum  freight  field  for 
expenses  used  to  calculate  cost  instead 
of  the  maximum  freight  field. 

Department’s  Position.  We  agree  with 
all  comments  made  by  Dofasco  and 
petitioners,  and  have  corrected  our 
program  for  the  final  results. 


Stelco  Inc. 

Comment  1 

Because  Stelco  reported  the  cost  of 
painting  steel  coils  by  its  affiliate 
Baycoat  in  lieu  of  reporting  the  price 
charged  by  Baycoat  to  Stelco,  petitioners 
urge  the  Department  to:  (i)  Draw  an 
adverse  inference  based  on  Stelco’s 
failure  to  cooperate;  (ii)  utilize  the  most 
adverse  facts  otherwise  available  to 
recalculate  COP  and  CV;  and,  (iii)  use 
an  adverse  adjustment  to  normal  value 
with  respect  to  the  comparison  of 
nonidentical  merchandise.  Petitioners 
state  the  Department  was  fully  justified 
in  rejecting  Stelco’s  use  of 
manufacturing  costs  as  the  value  of 
painting  services  provided  to  Stelco  by 
its  affiliate  Baycoat. 

Petitioners  cite  section  773  (f)(2)  and 
(3)  of  the  Tariff  Act  of  1930  (“the  Act’), 
as  amended,  which  states  that  when 
valuing  inputs  supplied  to  a  respondent 
by  affiUat^  suppliers  the  value 
reported  for  a  transaction  must  be  the 
vdue  of  such  input  (i.e.,  transfer  price) 
provided  such  price  reflects  the  price 
commonly  charged  in  the  market. 
Petitioners  state  that  the  cost  of 
producing  the  input  may  only  be  used 
for  a  major  input  where  it  is  greater  than 
the  market  value.  Petitioners  assert  the 
facts  on  the  record  of  this  case  establish 
that  (1)  painting  was  a  major  input;  (2) 
the  prices  charged  to  Stelco  by  Baycoat 
were  at  market  value;  and,  (3)  the 
transfer  prices  were  higher  than  the  cost 
of  production. 

Petitioners  argue  that  prior 
determinations  did  not  bind  the 
Department  because  of  a  significant 
change  in  the  law.  Between  the  time  of 
the  first  review  and  the  current 
proceeding  sections  773(f)  (2)  and  (3)  of 
the  Act  were  amended  and  now  clearly 
apply  to  both  cost  of  production  and 
constructed  value,  whereas  under  the 
old  law  different  rules  appUed. 
Petitioners  argue  that  Stelco’s 
acknowledgment  in  their  submissions 
that  prices  from  Baycoat  were  market 
prices  establish  that  the  prices  were  at 
fair  (i.e.,  market)  value. 

Petitioners  also  claim  Stelco  had  more 
than  adequate  notice  of  the  change  in 
the  law  t^ugh  the  new  statute,  the 
statement  of  administrative  action,  the 
new  questionnaire,  and  the 
Department’s  request  for  transfer  prices 
in  the  supplemental  questionnaire. 

Petitioners  cite  section  776(b)  of  the 
Act,  as  amended,  to  support  their 
contention  that  the  Department  use  an 
adverse  inference.  Petitioners  state  that 
the  fact  that  transfer  prices  examined  by 
the  Department  differed  frt>m  the 
reported  costs  is  compelling  evidence 
that  Stelco  withheld  transfer  price 


information  and  failed  to  provide 
information  in  the  form  or  manner 
requested.  Petitioners  argue  Department 
practice  is  to  use  an  adverse  inference 
where  a  respondent  has  not  cooperated 
to  the  best  of  its  ability.  Petitioners  cite 
the  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Granular 
Pol^etrafluoroethylene  Resin  from  Italy, 
61  FR  51266,  51267  (October  1, 1996) 
(Resin  from  Italy)  and  the  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Roller  Chain, 
Other  Than  Bicycle,  From  Japan,  61  FR 
28,168,  28,169  (June  4, 1996)  (Roller 
Chain  from  Japan)  to  support  their 
contention  ffie  Department  has  used  the 
most  adverse  information  when 
choosing  among  alternative  facts 
available. 

Petitioners  reason  that  applying  an 
adjustment  factor  to  the  difference  in 
merchandise  data  does  not  constitute  an 
adverse  inference  either.  Petitioners 
suggest  the  highest  difference  in 
merchandise  adjustment  that  can  be 
added  to  normal  value  and  still  result  in 
comparable  merchandise  is  20  percent 
of  the  total  cost  of  manufactming. 
Petitioners  cite  the  Final  Results  of 
Antidumping  Administrative  Review: 
Tapered  Roller  Bearings,  Four  Inches  or 
Le^  in  Outside  Diameter  and  Certain 
Components  Thereof,  from  Japan,  56  FR 
26,054,  25,055,  25,058  Qune  6, 1991), 
and  Gray  Portland  Cement  and  Clinker 
from  Mexico,  Results  of 
Redetermination  Pursuant  to  Court 
Remand  at  13  (February  1, 1996) 

(remand  determination),  CEMEX,  S.A.  v. 
United  States,  Slip  Op.  96-132,  LEXIS 
147,  at  10-11  (Crr,  1996)  to  support  the 
use  of  a  20-percent  difference  in 
merchandise  adjustment. 

Respondent  states  the  Department’s 
preliminary  results  on  this  issue 
reverses  the  methodology  that  was 
specifically  accepted  in  the  original 
final  determination  and  first  review. 
Stelco  argues  the  Department’s 
determination  is  unsupported  by  any  of 
the  usual  criteria  for  chwging 
methodologies  established  in  prior 
determinations.  Stelco  asserts  there  has 
been  no  change  in  the  law  and  no 
significant  mistake  in  the  earlier 
determination.  Stelco  cites  Shikoku 
Chemical  Corporation,  et  al.,  v.  United 
States,  795  F.Supp.  417  (OT  1992) 
which  held  that  principles  of  fairness 
prevented  Commerce  ^m  changing  its 
methodology  where  key  facts  had  not 
changed  to  justify  a  new  approach  and 
respondents  had  relied  on  the  old 
method  of  calculating  the  adjustment. 
Stelco  further  contends  that  in  this  same 
review  the  Department  preliminarily 
accepted  Dofasco’s  use  of  the  cost  of 
painting  by  Baycoat.  Stelco  argues  that 


18464  Federal  Register 


the  invoiced  prices  from  Baycoat  are 
inappropriate  to  use  because  they  have 
not  l^n  shown  to  be  indicative  of 
market  prices  or  arm’s  length  prices. 
Stelco  states  that  Baycoat  sells  only  to 
its  two  shareholders.  Stelco  and 
Dofasco,  and  therefore  no  unaffiliated 
transactions  exist  with  which  to 
establish  the  arm’s  length  nature  of  the 
transactions.  Stelco  cites  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany,  54  FR  18,992.  Appendix  B 
(May  3, 1989)  (AFB’s  from  Germany) 
where  the  Department  stated  that 
lacking  arm’s  length  prices  for 
components  to  compare  to  transfer 
prices,  for  CV  piuposes,  the  Department 
generally  used  the  cost  of  the 
components  as  representative  of  the 
value  reflected  in  the  market  imder 
consideration.  Stelco  points  out  that 
under  the  shareholder  agreement,  each 
partner  shares  in  the  profit  or  loss  from 
Baycoat  at  year-end.  Stelco  cites  AFB’s 
from  Germany,  to  support  its  claim  that 
when  transfer  prices  ^m  a  joint 
venture  company  are  used,  the  transfer 
price  must  be  adjusted  by  any  loss 
incurred  by  the  joint  venture  company 
because  the  loss  of  the  joint  venture 
must  be  absorbed  by  the  participants  in 
the  joint  venture.  Lastly,  Stelco  asserts 
if  the  Department  considered  paint  a 
major  input,  it  failed  to  provide  Stelco 
wiUi  adequate  notice  and  an 
opportunity  to  provide  transfer  price 
infcnmation. 

Department’s  Position.  The 
Department  agrees  with  petitioners  that 
sections  773(fr  (2)  and  (3)  of  the  Act 
directs  Cmnmerce  to  value  inputs 
supplied  by  affiliated  persons  at  the 
transfer  price  between  the  entities 
provided  that  such  a  price  reflects  the 
price  commonly  charged  in  the  market 
and,  for  major  inputs,  is  not  below  the 
cost  of  producing  the  input.  In  the  Final 
Results  of  Antidumping  Administrative 
Review:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  France,  Germany, 
Italy,  Japan,  Singapore,  and  the  United 
Kingdom,  62  FR  2,081, 2,115  (January 
15, 1997)  the  Department  foimd  “that  in 
the  case  of  a  transaction  between 
affiliated  persons  involving  a  major 
input,  we  will  use  the  highest  of  the 
transfer  price  between  the  affiliated 
parties,  the  market  price  between 
unaffiliated  parties,  and  the  affiliated 
supplier’s  cost  of  producing  the  major 
input.’’  Stelco  identified  painting  as  a 
major  input  in  its  section  D  response  to 
the  antidumping  questionnaire. 
Therefore,  the  Department  agrees  that 
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painting  services  provided  to  Stelco  by 
its  affiliate,  Baycoat,  should  be  valued  at 
the  invoice  price  between  the  two 
companies  provided  that  the  invoice 
price  represents  a  price  commonly 
charged  in  the  market.  The  Department 
agrees  with  petitioners  that  valuing  this 
input  at  cost  would  only  be  appropriate 
where  cost  is  higher  than  the  transfer 
price.  See,  section  773(f)(3)  of  the  Act. 
Our  verification  established  that  the 
transfer  price  was  higher  than  the  cost 
of  painting  services  for  sample 
transactions.  Furthermore,  Stelco 
acknowledged  that  Baycoat’s  selling 
prices  were  set  at  prevailing  market 
rates  and  above  cost  in  their  response  to 
the  supplemental  section  D 
questionnaire  response. 

Since  Stelco  did  not  report  transfer 
prices  for  each  control  number  as 
requested,  we  have  increased  the 
reported  cost  of  painting  by  the  average 
difference  between  the  transfer  price 
from  the  sampled  painting  invoices 
obtained  at  the  verification  and  the 
painting  cost  reported  for  the  final 
results.  Section  776(a)  of  the  Act  states 
in  part  that  a  determination  may  be 
made  on  the  basis  of  facts  available  if 
necessary  information  is  not  available 
on  the  record  or  if  any  interested  party 
fails  to  provide  such  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  and  manner 
revested. 

The  Department  disagrees  with 
petitioners  that  applying  the  ratio 
representing  the  difference  between  the 
cost  and  transfer  price  to  the  painting 
cost  reported  as  of  the  variable  cost 
of  manufacture  does  not  appropriately 
adjust  cost  for  the  difference  in 
merchandise  calculation.  The  difference 
in  merchandise  calculation  will  account 
for  the  cost  difference  between  paint 
services  valued  at  cost  and  at  transfer 
price  by  taking  into  account  that  the 
transfer  price  for  painting  exceeds  the 
cost. 

The  Department  disagrees  with 
respondent’s  allegation  that  the 
Department’s  preliminary  results  were 
unsupported  by  any  of  the  usual  criteria 
for  changing  methodologies  established 
in  prior  determinations  such  as  a  change 
in  the  law  or  a  significant  mistake  made 
in  the  earlier  determination.  The 
Department  is  not  boimd  by  prior 
determinations  because  the  law  changed 
with  the  enactment  of  the  Uruguay 
Round  Agreements  Act  which  amended 
the  Act  and  made  affiliated  party 
transactions  (i.e.,  the  transactions 
disregarded  and  major  input  rules) 
apply  to  both  cost  of  production  and 
constructed  value,  whereas  these  rules 
previously  applied  only  to  the 
calculation  of  constructed  value. 
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The  Department  disagrees  with  ’ 
Stelco’s  reference  to  AFB’s  from 
Germany  which  Stelco  contends 
supports  the  acceptance  of  transfer 
prices  with  an  appropriate  reduction  for 
profits  on  inputs  transferred  frrom  the 
affiliated  party.  In  AFB’s  from  Germany 
we  compared  the  transfer  prices  to  the 
cost  of  production  and  found  that  the 
cost  of  production  of  the  affiliated 
inputs  was  higher  than  the  transfer 
prices.  The  Department  used  cost  for  the 
affiliated  inputs  in  that  case  because  the 
transfer  prices  were  below  the  cost  of 
production.  Mathematically,  this  was 
done  by  adjusting  the  transfer  price 
upward  by  the  losses  at  the  affiliate. 

This  is  consistent  with  our  practice  in 
this  case  where  we  compart  the 
transfer  price  of  painting  to  the  cost  of 
painting  and  found  that  the  transfer 
price  exceeded  the  cost.  The 
Department  used  the  transfer  price 
bemuse  it  is  hi^er  than  the  cost  of 
production  of  the  major  input.  Section 
773(f)(3)  of  the  Act  allows  the 
Department  to  use  the  cost  of 
production  of  a  major  input  where  it  is 
greater  than  the  transfer  price. 

The  Department  has  determined  that 
Stelco  had  adequate  notice  of  the 
change  in  the  law  through  the  new 
statute,  the  SAA,  and  through  our 
request  for  transfer  prices  in  the  original 
questionnaire  and  the  supplemental  cost 
questionnaire. 

Finally,  in  order  to  be  consistent  in 
our  treatment  of  painting  services 
Baycoat  provided  for  its  other  owner, 
Dofasco,  for  these  final  results,  we  have 
recalculated  the  input  value  of  Baycoat’s 
painting  services  based  on  transfer 
price.  See,  Dofasco’s  Analysis 
Memorandum  at  ptage  7. 

Comment  2 

Petitioners  argue  Stejco’s  general  and 
administrative  expense  (“G&A’’)  should 
be  recalculated  based  entirely  on  the 
unconsolidated  income  statement. 
Petitioners  state  the  Department 
incorrectly  combined  selected 
imconsolidated  data  with  consolidated 
data  (i.e.,  simdry  income  and  expense) 
in  the  preliminary  results  and 
consequently  calculated  an  inaccurate 
G&A  expense  rate.  Petitioners  state  that 
Stelco  started  with  the  amount  of 
sundry  expense  reported  in  its 
consolidated  financial  statements  and 
adjusted  the  consolidated  amount  for 
certain  items  specifically  related  to 
other  consolidated  entities.  Petitioners 
take  issue  with  a  consolidating  entry 
reducing  unconsolidated  sundry 
expense.  Petitioners  claim  that  Stelco 
provided  no  reasonable  explanation  for 
why  this  offset  to  unconsolidated 
sundry  exp>ense  should  be  allowed. 
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Petitioners  state  the  ofiset  is  not 
supported  by  any  record  evidence  and' 
must  be  disallowed. 

Stelco  responds  that  petitioners” 
argument  with  regard  to  lack  of  record 
evidence  is  inconsistent  with  the 
Department’s  preliminary  determination 
and  verification  report.  Stelco  asserts 
the  methodology  for  calculating  the 
simdry  expense  reported  using  the 
consolidated  sundry  income  and 
expense  figure  as  a  starting  point  was 
fully  documented  in  its  submissions 
and  was  not  identified  as  deficient  in 
the  Department’s  verification  report. 
Stelco  states  the  Department  verified 
and  traced  all  the  amounts  included  in 
Stelco’s  G&A  expense  calculation  and 
used  these  figures  in  its  preliminary 
determination.  Stelco  concludes  that 
there  is  no  basis  to  resort  to  facts 
available  since  they  have  coo|>erated 
fully  with  the  Department’s  requests  for 
information. 

Department’s  Position.  Petitioners 
state  correctly  that  the  Department’s 
normal  practice  is  to  use  G&A  expenses 
finrn  the  unconsolidated  income 
statement.  See,  the  Final  Results  of 
Antidumping  Administrative  Duty 
Review:  Ferrosilicon  from  Rrazil,  61  FR, 
59,407,  59,411  (November  22, 1996)  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot  Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Corrosion  Resistant  Carbon 
Steel  Flat  Products  from  Japan,  37154, 
37166  (July  9, 1993).  However,  the 
Department  disagrees  with  petitioners’ 
assertion  that  the  Department  randomly 
combined  unconsolidated  and 
consolidated  G&A  data  and 
consequently  computed  an  incorrect 
G&A  rate.  The  Department  based  G&A 
on  Stelco’s  unconsolidated  data.  The 
Department  adjusted  a  component  of 
G&A,  the  imcoasolidated  simdry 
income/expense  accoimt,  for 
intercompany  transactions  which 
effectively  overstated  the  balance  of  this 
accoimt.  The  Department  has 
determined  it  would  be  inappropriate  to 
use  the  unconsolidated  sundry  income/ 
expense  account  without  adjustment 
because  this  would  double  count 
income/expenses  which  were 
subsequently  eliminated  during 
consolidation.  During  consolidation, 
profits/losses  finm  intercompany 
transactions  are  eliminated  in  order  to 
recognize  profits/losses  from 
transactions  only  with  unafiiliated 
companies.  For  the  final  results,  the 
Department  has  computed  a  G&A  rate 
based  on  Stelco’s  unconsolidated  G&A 
expenses  and  cost  of  sales,  adjusted  as 
noted  above. 


Comment  3 

Petitioners  contend  that  Stelco  USA’s 
slitting  expens^  must  be  treated  as  a 
further  manufacturing  cost  because 
slitting  costs  represent  further 
processing  charges  incurred  in  the 
United  States  pursuant  to  section  772 
(d)(2)  of  the  Act.  Petitioners  state  that 
section  772  (d)(2)  of  the  Act  requires 
that  adjustments  to  U.S.  price  1^  made 
for  “the  cost  of  any  further  manufacture 
or  assembly  (including  additional 
material  and  labor), . . . .” 

Department’s  Position.  The 
Department  agrees  with  petitioners  that 
certain  CEP  sales  which  were  slit  in  the 
United  States  qualify  as  further 
manufacturing  as  defined  section 
772(d)(2)  of  the  Act.  Therefore,  for  all 
sales  where  the  computer  variable 
DIRSELU  is  greater  than  zero,  we  have 
designated  the  variable  SALETYPE  as 
“FMG”  and  have  added  DIRSELU  to  the 
variable  FURMANU  for  these  final 
results. 

Comment  4 

Petitioners,  citing  Final  Results  of  an 
Antidumping  Duty  Administrative 
Review:  Gray  Portland  Cement  and 
Clinker  from  Japan,  58  FR  48,826, 

48,829  (Comment  8)  (September  20, 
1993)  state  that  the  Department  has  held 
and  the  Court  of  International  Trade  has 
affirmed  that  freight  incurred  in  moving 
merchandise  firom  the  U.S.  port  to  a 
further  processor  shouM  be  treated  as  a 
further  manufacturing  cost,  and  that  the 
Department  did  not  do  so  in  its 
preliminary  results.  Petitioners  claim 
that  this  practice  was  affirmed  in  The 
Ad  Hoc  Committee  of  Southern 
Ccdifomia  Producers  of  Gray  Portland 
Cement  v.  the  United  States,  914  F. 
Supp.  535,  541.  Petitioners  conclude 
that  for  all  sales  with  SALETYPE 
“FMG”,  the  Department  should  add 
USOTREU,  INLFTCIU  and  INLFTC2U 
to  FURMANU. 

Department’s  Position.  We  agree  with 
petitioners.  There  is  no  record 
information  with  regard  to  movement 
expenses  as  a  condition  of  sale.  Thus, 
we  have  made  appropriate  computer 
program  adjustments  for  all  sales  with 
SALETYPE  “FMG”  to  have  added 
USOTREU,  (INLFTCIU  *  EXRATE)  and 
INLFTC2U  to  FURMANU. 

Comment  5 

Stelco  disagrees  with  the 
Department’s  decision  at  the 
preliminary  results  of  review  to  exclude 
payments  to  governments  other  than 
income  taxes  (a  component  of  general 
and  administrative  expenses)  ^m  their 
calculation  of  cost  of  sales  which  was 
used  as  the  denominator  in  the 


financing  expense  ratio.  Stelco  objects 
to  the  assertion  that  the  cost  of  sales 
figure  it  provided  was  not  based  on  the 
actual  accounting  records  of  the 
company.  Stelco  asserts  that  its  cost  of 
sales  figure  is  derived  directly  from  its 
accounting  records  albeit  in  a  different 
format  from  the  published  income 
statement  which  aggregates  general 
ledger  accounts  in  summary  form. 

Stelco  argues  that  payments  to 
governments  other  than-income  taxes 
and  corporate  services  (components  of 
general  and  administrative  expenses) 
relate  directly  to  the  cost  of  production 
and  therefore  should  be  included  in  the 
cost  of  sales  denominator. 

Department’s  Position.  We  disagree 
with  Stelco.  Stelco  argues  that  the 
consolidated  cost  of  ^es  used  as  the 
denominator  in  the  financing  expense 
rate  should  include  corporate  services 
and  payments  to  governments  other 
than  income  taxes.  Summarized  in  the 
caption  corporate  services  are  costs  of 
administration,  legal,  information 
system  and  treasury  services. 
Summarized  in  the  caption  payments  to 
governments  other  than  income  taxes 
are  non-income-based  levied  by 
Canadian  federal,  provincial,  regional 
and  municipal  governments  su(^  as 
property  taxes,  business  taxes,  and 
capital  taxes.  Corporate  services  and 
payments  to  governments  other  than 
income  taxes  are  periodic  expenses 
general  in  nature  related  to  the  company 
as  a  whole.  The  Department  has 
determined  these  expenses  are  properly 
classified  as  general  and  administrative 
expense  items  which  should  be 
excluded  brom  cost  of  sales.  As 
explained  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  firom  Italy,  61  FR.  30,326,  30,349 
(June  14, 1996),  the  financial  expense 
rate  should  be  calculated  on  a  b^is 
consistent  with  the  cost  of 
manufacturing  (“COM”)  figures  to 
which  they  are  applied.  The  reported 
COMs  do  not  include  general  and 
administrative  expenses  so  cost  of  sales 
should  not  include  any  general  and 
administrative  expenses.  We  have 
therefore  recalculated  the  financing 
expense  rate  for  the  final  results 
excluding  corporate  services  and 
payments  to  governments  other  than 
income  taxes  firom  the  denominator, 
cost  of  sales. 

Comment  6 

Petitioners  allege  the  Department 
made  several  errors  in  the  margin 
program  utilized  in  the  preliminary 
results.  Petitioners  state  the  Department 
omitted  the  variable  SOTHMAT  at  line 
294  of  the  margin  program  when 
calculating  TOTCOM.  Petitioners  argue 
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that  the  Department  included  sales 
which  fail^  the  related  party  arm’s 
length  test  in  the  CV  profit  cdculation 
which  is  incorrect  since  these  sales  are 
outside  the  ordinary  course  of  trade. 
Petitioners  urge  the  Department  to 
exclude  such  sales  in  calculating  CV 
profit.  Petitioners  argue  that  in  line  1131 
of  the  constructed  value  portion  of  the 
program  that  the  Department  used  an 
ampersand  instead  of  an  asterisk  in  the 
formula.  Petitioners  assert  the 
Department  omitted  the  variable 
SOTHMAT  at  line  1140  of  the 
constructed  value  portion  of  the 
program.  Petitioners  also  state  the 
Department  added  -asterisks  to  lines 
1139  and  1143  making  these  lines 
inoperable  and  reconunend  removing 
the  asterisks.  Petitioners  note  the 
Department  defined  Stelco’s  total  cost  of 
manufacture  for  CV  purposes  as 
TOTCOMU  whereas  in  subsequent  lines 
of  programming,  however,  the 
Department  us^  the  term  TOTCOM 
instead.  Petitioners  advocate  replacing 
TOTCOM  with  TOTCOMU  in  lines 
1145, 1146, 1148  and  1149  of  the  final 
margin  program.  Petitioners  observe  that 
in  line  1150  the  Department  reduced  CV 
by  TOTCOM  which  was  incorrect. 
Petitioners  state  the  Department  should 
correct  line  1150  to  read  CV  =  TOTCV- 
DSELCV.  Petitioners  note  that  the 
Department  failed  to  crmvert  inland 
freight  charges  listed  under 
“INLFTClU,”  which  were  reported  in 
Canadian  currency. 

Petitioners  also  claim  that  in 
implementing  the  CEP  offset,  the 
Department  failed  to  cap  the  offset  by 
the  amount  of  U.S.  indirect  selling 
expenses.  Petitioners  recommend 
amending  the  computer  program. 
However,  respondent  contests 
petitioners’  claim,  stating  that  the 
Department  properly  capped  this  offset. 
Additionally,  respondent  contends  that 
petitioners’  proposed  correcting 
language  attempts  to  obtain  a  change  in 
calculation  me^odology  not  related  to 
the  capping  of  the  CEP  offset. 

Dep(utment’s  Position.  The 
Department  agrees  with  petitioners  in 
all  cases  noted  in  the  comment  above, 
except  the  one  pertinent  to  the  CEP 
offset.  The  Department  has  thus  made 
all  appropriate  corrections  to  its  margin 
calculations  for  these  final  results. 

Comment  7 

Petitioners  argue  that  because  Stelco 
had  neither  requested  nor  established 
entitlement  to  a  CEP  offset,  the 
Department  should  not  have  made  such 
an  adjustment.  To  qualify  for  a  CEP 
offset,  state  petitioners,  referring  to 
section  773(a)(7)(B)  of  the  statute  and 
the  Statement  of  Administrative  Action 


(“SAA”)  at  830,  a  respondent  must  first 
establish  that  different  levels  of  trade 
exist  between  home  market  and  U.S. 
sales.  Then,  if  the  data  do  not  provide 
an  adequate  basis  for  LOT  adjustment 
and  normal  value  is  established  at  a 
more  advanced  stage  of  distribution 
than  the  CEP,  the  Department  is 
required  to  reduce  normal  value  by  the 
CEP  offset.  Petitioners  maintain  that 
Stelco  did  not  demonstrate  all  of  the 
conditions  which  would  entitle  it  to  the 
CEP  offset  granted  by  the  Department  as 
a  surrogate  for  a  LCT  adjustment. 
Petitioners  contend  that  Stelco  has  not 
established  that  different  LOTs  exist,  it 
has  not  claimed  an  LOT  adjustment,  nor 
has  it  requested  a  CEP  offset.  Petitioners 
conclude  that  use  of  a  CEP  offset  was 
imwarranted  and  should  not  be  used  in 
the  final  determination. 

Respondent  replies  that  the 
Department  properly  fulfilled  its 
statutory  mandate  in  granting  Stelco  a 
CEP  offset.  Respondent  agrees  that  it 
must  submit  LOT  data  to  demonstrate 
that  it  is  entitled  to  a  CEP  offset.  Once 
appropriate  LOT  data  is  submitted, 
states  respondent,  section  773(a)(7)(B) 
requires  that  the  Department  grant  a 
CEP  of^t  as  long  as  two  conditions  are 
met:  (1)  When  normal  value  is 
established  at  a  level  of  trade  which 
constitutes  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
constructed  export  price;  and  (2)  the 
data  available  do  not  provide  an 
appropriate  basis  to  determine  a  level  of 
trade  adjustment.  Respondent  concludes 
that  if  the  Department  finds  that  the 
LOT  data  submitted  by  respondent 
satisfies  both  statutory  criteria,  normal 
value  shall  be  adjusted  accordingly. 

Respondent  also  contests  petitioners’ 
apparent  claim  that  a  respondent  must 
claim  a  LOT  adjustment  in  order  for  the 
Department  to  conduct  an  LOT  analysis. 
Respondent  states  that  section 
773(a)(7)(A)  requires  the  Department  to 
pursue  an  LOT  analysis  in  all  instances, 
and  that  the  Department  acted  properly 
in  doing  so. 

Respondent  maintains  that  despite 
petitioners’  claims,  the  record  is  replete 
with  LOT  data  submitted  by  Stelco  and 
that  the  Department  had  all  the  factual 
information  it  needed  for  its  LOT 
analysis,  and  consequently  had  all  the 
information  to  support  its  use  of  a  CEP 
offset.  Accordingly,  respondent  argues, 
the  Department  should  reaffirm  its 
decision  to  grant  Stelco  a  CEP  offset 
adjustment. 

Department’s  Position.  We  agree  with 
respondent.  Section  773(a)(1)(B) 
requires  that  Commerce,  to  the  extent 
practicable,  establish  normal  value 
based  on  home  market  (or  third  country) 
sales  at  the  same  level  of  trade  as  the 


constructed  export  price  or  the  starting 
price  for  the  export  price.  If  Commerce 
is  able  to  compare  sales  at  the  same 
level  of  trade,  it  will  not  make  any  level 
of  trade  adjustment  or  constructed 
export  price  offset  in  lieu  of  a  level  of 
trade  adjustment. 

When  sales  in  the  U.S.  and  foreign 
markets  carmot  be  compared  at  the  same 
level  of  trade,  an  adjustment  to  normal 
value  may  be  appropriate.  Section 
773(a)(7)(A)  provides  that,  after  making 
all  appropriate  adjustments  to  export 
price  or  constructed  export  price  and 
normal  value.  Commerce  shall  adjust 
normal  value  to  account  for  any 
differences  in  these  prices  that  are 
demonstrated  to  be  attributable  to 
differences  in  the  level  of  trade  of  the 
comparison  sales  in  each  market.  'This 
adjustment  may  either  increase  or 
decrease  normal  value.  Commerce  will 
grant  such  adjustments  only  where:  (1) 
There  is  a  difference  in  the  level  of  trade 
(i.e.,  there  is  a  difference  between  the 
actual  functions  performed  by  the 
sellers  at  the  different  levels  of  trade  in 
the  two  markets);  and  (2)  the  difference 
affects  price  comparability. 

In  order  to  determine  whether  Stelco’s 
sales  in  the  comparison  market  are  at  a 
different  level  of  trade  than  the  export 
price  or  CEP,  we  examined  whether  the 
comparison  sales  were  at  different 
stages  in  the  marketing  process  than  the 
export  price  or  CEP.  We  made  this 
determination  on  the  basis  of  a  review 
of  the  distribution  system  in  the 
comparison  market,  including  selling 
functions,  class  of  customer,  and  the 
level  of  selling  expenses  for  each  type 
of  sale.  Different  stages  of  marketing 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  level  of  trade.  While 
customer  categories  such  as 
“distributor”  and  “wholesaler”  may  be 
useful  in  identifying  different  levels  of 
trade,  they  are  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  level  of  trade. 

Our  discussion  of  the  specific  selling 
functions  that  we  examined,  as  well  as 
our  Stelco-specific  findings  in  this 
regard,  are  contained  in  our  preliminary 
results. 

The  effect  on  price  comparahility  is 
measured  by  examining  price 
differences  between  go^s  sold  to 
different  levels  of  trade  in  the  foreign 
market  where  normal  value  is  being 
established.  Commerce  measiires  any 
effect  on  price  comparability  by 
determining  if  there  is  a  pattern  of  price 
differences  between  sales  at  the 
different  levels  of  trade  in  the  foreign 
market. 
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Any  adjustment  under  section 
773(a)(7)(A)  will  be  calculated  as  the 
percentage  by  which  the  weighted- 
average  prices  at  each  of  the  two  levels 
of  trade  differ  in  the  market  used  to 
establish  normal  value.  An  effect  on 
price  comparability  must  be  identified 
and  measured  by  observed  differences 
between  prices  at  different  levels  of 
trade.  The  Department  will  isolate  the 
price  effect,  if  any,  attributable  to  the 
sale  at  different  levels  of  trade,  and  will 
ensure  that  expenses  previously 
deducted  from  normal  value  are  not 
deducted  a  second  time  through  a  level 
of  trade  adjustment. 

Only  where  different  functions  at 
different  levels  of  trade  are  established 
under  section  773(aM7)(A)(i),  but  the 
data  available  do  not  form  an 
appropriate  basis  for  determining  a  level 
of  trade  adjustment  imder  section 
773(a)(7)(A)(ii),  will  Commerce  make  a 
CEP  offset  adjustment  imder  section 
773(aK7)(B).  In  the  case  of  Stelco,  there 
is  only  one  home  market  level  of  trade 
for  the  subject  merchandise  and  that 
level  of  trade  is  different  from  the  level 
of  trade  of  the  CEP.  Therefore,  Stelco’s 
home  market  sales  do  not  provide  an 
appropriate  basis  for  determining  a 
level-of-trade  adjustment.  Moreover,  we 
have  determined  that  data  from  Dofasco 
(the  other  company  in  this  proceeding 
with  multiple  levels  of  trade)  does  not 
form  an  appropriate  basis  for 
determining  whether  a  level  of  trade 
adjustment  is  appropriate  because  none 
of  Dofasco ’s  home  jnarketlevels  of  trade 
are  sufficiently  similar  to  Stelco’s  CEP 
level  of  trade.  See,  Stelco  Analysis 
Memorandum  at  Attachment  1. 
Therefore,  because  Stelco’s  home 
market  sales  are  at  a  more  advanced 
stage  of  distribution  than  the  level  of 
trade  of  the  CEP  and  the  data  available 
do  not  provide  an  appropriate  basis  to 
determine  a  level-of-trade  adjustment, 
we  have  made  a  CEP  offset  adjustment. 
This  adjustment  is  “capped”  by  the 
amoimt  of  indirect  expenses  d^ucted 
in  calculating  CEP  under  section 
772(d)(1)(D). 

Comment  8 

Petitioners  argue  that  the  Department 
improperly  excluded  imputed  expense 
(i.e.,  c^it  expenses  and  inventory 
carrying  costs)  from  the  calculation  of 
total  United  States  expenses  for  the 
purpose  of  determining  profit  on  CEP 
sales.  Petitioners  state  that  credit 
expenses  and  inventory  carrying' costs 
are  deducted  under  section  772(d)(1)  of 
the  Act.  Accordingly,  conclude 
petitioners,  these  amounts  must  be 
considered  a  part  of  “total  United  States 
expenses”  and  must  be  included  in  the 
allocation  factor  for  such  expenses. 


Department’s  Position.  We  agree  with 
petitioners.  Section  772(d)(3)  requires 
that  we  deduct  an  amount  of  profit 
allocated  to  the  expenses  described  in 
sections  772(d)  (1)  and  (2).  Section 
772(d)(1)  (B)  and  (C)  stato  that  the  price 
used  to  establish  constructed  export 
price  shall  also  be  reduced  by  expenses 
that  result  from,  and  bear  a  direct 
relationship  to,  the  sale,  such  as  credit 
expenses,  guarantees  and  warranties; 
(and)  any  selling  expenses  that  the  seller 
pays  on  behalf  of  the  purchaser.  We 
have  thus  corrected  our  margin 
calculation  program  to  include  imputed 
expenses  in  the  calculation  of  total 
United  States  expenses  for  this  purpose. 
In  computing  the  total  CEP  profit  for 
allocation,  we  included  any  below-cost 
sales  in  determining  the  total  revenues 
earned  by  Stelco  and  excluded  any  sales 
to  affiliated  parties  that  were  found  to 
have  been  made  at  non-arm’s-length 
prices. 

Comment  9 

Petitioners’state  that  section  772(c)  of 
the  Act  provides  that  in  calculating  ^ 
or  CEP,  a  deduction  must  be  made  to 
account  for  duties,  including 
antidumping  duties,  paid  by  the 
respondent  or  its  affiliated  party,  as 
supported  by  C.J.  Tower  S’  Sons  v. 
United  States,  71  f.2d  438, 445  (C.C.P.A. 
1934).  Thus,  conclude  petitioners,  the 
statute  requires  that  the  Department 
must  deduct  antidumping  duties  paid 
by  the  respondent  on  U.S.  sales. 

Petitioners  state  that  in  Federal-Mogul 
Corp.  V.  United  States,  the  plaintiff 
challenged  the  Department’s  decision 
not  to  deduct  estimated  antidiunping 
duty  deposits  under  the  predecessor 
provision  to  section  772(c)(2)(A). 
Petitioners  contend  that  the  Department 
argued  that  this  provision  applied  only 
to  deduction  of  “normal”  import  duties. 
Alternatively,  say  petitioners,  the 
Department  argued  that  not  deducting 
estimated  antidumping  duties  (as 
opposed  to  duties  actually  to  be 
assessed)  had  been  its  longstanding 
practice.  The  CIT  affirmed  the 
Department’s  refusal  to  deduct 
estimated  AD  duties,  but  did  not  adopt 
the  Department’s  reasoning  that  section 
772  applied  only  to  “normal”  import 
duties,  and  that  antidumping  duties 
were  not  normal  import  duties  within 
the  meaning  of  the  statute  (813  F.  Supp. 
872).  Thus,  petitioners  maintain  that 
section  772  requires  the  Department  to 
deduct  any  import  duties  (including 
antidumping  duties)  that  can  be 
accurately  determined  at  the  time  the 
Depiartment  calculated  dumping 
margins. 

Petitioners  state  that  the  legislative 
history  to  the  URAA  does  not  suggest 


that  Congress  rejected  the  construction 
of  section  772(c)(2)(A)  urged  by 
petitioners.  Petitioners  continue  that  the 
Senate  Finance  Committee  recognized 
that  the  Court  of  International  Trade 
was  considering  this  issue,  and  directed 
the  Department  to  abide  by  the  outcome 
of  that  litigation  (see,  S.  Rep.  No.  412, 

103d  Cong.,  2d  Sess.  64  (1994)). 

Therefore,  state  petitioners.  Congress 
did  not  intend  to  ratify  the  Department’s 
not  having  treated  duties  as  a  cost  in  the 
URAA,  but  recognized  that  the  issue 
would  be  resolved  through  the  judicial 
process. 

Petitioners  state  that  the  difference 
calculated  between  normal  value  and  EP 
or  CEP  on  each  sale  by  the  Department’s 
margin  program  is  equal  to  the  AD 
duties  to  be  paid  by  ffie  importer.  Once 
this  difference  is  calculated,  state 
petitioners,  it  is  then  deducted  from  EP 
or  CEP  as  a  cost  for  use  in  calculating 
final  margins. 

Respondent  asserts  that  the 
Department  should  once  again  reject  • 
petitioners”  argument  to  deduct  AD 
duties  in  its  margin  calculation  and  that 
the  Department  did  not  deduct  AD 
duties  from  EP  and  CEP  sales  in  the  first 
administrative  review.  Respondent  ' 
contends  that  petitioners  failed  to  offer 
any  argument  as  to  why  the  Department 
should  reach  a  different  conclusion  in 
this  review.  Respondent  continues  that 
in  numerous  determinations  over  many 
years,  the  E)epartment  has  consistently 
refused  to  d^uct  AD  duties  from  EP 
6^id  CEP  sales  and  should  continue  to 
ho  so.  Respondent  continues  that 
petitioners  argument  that  section 
772(c)(2)(A)  requires  the  Department  to 
deduct  AD  duties  firom  EP  and  CEP  sales 
notwithstanding,  there  are  no  U.S. 
rulings  in  direct  support  of  their 
interpretation.  Respondent  states  that 
the  Department  has  consistently  rejected 
petitioners  argument  as  supported  in 
Ckirbon  Steel  Flat  Products  from  the 
Netherlands  (61  FR  48465  (September 
13, 1996)).  It  states,  in  part,  “it  is  the 
Department’s  longstanding  position  that 
antidumping  and  countervailing  duties 
are  not  a  cost  within  the  meaning  of  19 

U.S.C.  section  1677(a)(d) _ Unlike 

normal  duties,  whidi  are  an  assessment 
against  value,  antidumping  duties 
derive  from  the  margin  of  dumping  or 
the  rate  of  subsidization  foimd. 
Logically,  antidumping  and 
countervailing  duties  cannot  be  part  of 
the  very  calculation  firom  which  they  are 
derived.” 

Respondent  concludes  that  the 
Department’s  practice  is  clear,  and  that 
the  QT  has  consistently  affirmed  the  its 
decision  not  to  deduct  AD  duty  deposits 
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from  EP  and  CEP  sales.  Also, 
respondent  states  that  the  URAA  House 
Ways  and  Means  Committee  Report  and 
the  SAA  explicitly  state  that  the  new 
duty  absorption  provision  is  not 
intended  to  provide  for  the  treatment  of 
antidumping  duties  as  a  cost.  Thus, 


states  respondent,  the  Department 
should  continue  to  refuse  to  deduct  AD 
duties  from  Stelco’s  EP  and  CEP  sales. 

Department’s  Position.  We  agree  with 
respondent.  See,  CCC  comment  5,  supra. 


Final  Results  of  Reviews 

As  a  result  of  oiur  review  of  the 
comments  received,  we  have  changed 
the  results  from  those  presented  in 
preliminary  results  of  review.  Therefore, 
we  determine  that  the  following  margins 
exist  as  a  result  of  our  review; 


Corrosion-Resistant  Steel: 

Dofasco . 

CCC  . . 

Stelco . . 

Cut-to-Length  Plate: 

Algoma . . 

Stelco . . 


Manufacturer/exporter 


Time  period 

Margin 

(percent) 

8/1/94-7/31/95 

0.56 

8/1/94-7/31/95 

1.58 

8/1/94-7/31/95 

0.55 

8/1/94-7/31/95 

’0.37 

8/1/94-7/31/95 

0 

'  This  is  a  de  minimis  margin. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  &e  Customs 
Service.  Furthermore,  the  following 
cash  deposit  requirements  will  be 
effective  upon  publication  of  these  final 
results  for  all  shipments  of  this 
merchandise,  entered  or  withdrawn 
frt>m  warehouse  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)l)  of  the  Act:  (1)  the 
cash  deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above  (except  that  if  the 
rate  for  a  particular  product  is  de 
minimis  i.e.,  less  than  0.5  percent,  a 
cash  deposit  rate  of  zero  will  be 
required  for  that  company);  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  rec«fit  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  investigation, 
but  the  manufacturer  is,  the  case  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  case 
deposit  rate  for  all  other  manufacturers 
will  be  the  “all  others”  rate  made 
effective  by  the  final  results  of  the  1993- 
1994  administrative  review  of  these 
orders  (see.  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  and  Certain 
Cut-to-Length  Steel  Plate  from  Canada; 
Final  Results  of  Antidumping 
Administrative  Reviews.  61  ^  13815 
(March  28, 1996)).  As  noted  in  those 
final  results,  these  rates  are  the  “all 
others”  rates  from  the  relevant  LTFV 
investigations  which  were  18.71  percent 
for  corrosion-resistant  steel  products 
and  61.88  percent  for  plate  (see. 


Amended  Final  Determination,  60  FR 
49582  (September  26, 1995)).  These 
deposit  requirements  shall  remain  in 
effect  imtil  publication  of  the  final 
results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidmnping  duties 
prior  to  liqmdation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  vVith  this  requirement 
could  result  in  the  ^Secretary’s 
presvunption  that  reimbiu^ment  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties.  This  notice  serves 
as  a  reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  retimi/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation.  This 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  19  U.S.  C.  1675(a)(1))  and  §  353.22 
of  the  Department’s  regulations. 

Dated:  April  2, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-9425  Filed  4-14-97;  8:45  am) 
BIUJNQ  COOe  3S10-08-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-405^«02] 

Certain  Cut-to-Length  Carbon  Steel 
from  Finland;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  4, 1996,  the 
Department  of  CommMce  (the 
Department)  published  the  preliminary 
results  of  its  1994-95  administrative 
review  of  the  antidumping  duty  order 
on  certain  cut-to-length  carbon  steel 
from  Finland.  The  review  covers  one 
manufacturer/exporter,  Rautaruukki  Oy 
(“Rautaruukki”),  for  the  period  August 

l,  1994  through  July  31, 1995.  We  gave 
interested  parties  an  opportimity  to 
comment  on  our  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received,  we  have  made  the  changes 
described  in  this  notice. 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Wimbush  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement,  Group 

m.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-1374  or 
482-3833,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  4, 1996,  the  Elepartment 
published  in  the  Federal  Register  (61 
FR  51901)  the  preliminary  results  of  the 
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antidumping  duty  order  on  certain  cut- 
to-length  ca^on  steel  plate  from 
Finland  (58  FR  44165).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act. 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  ciurent  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
“class  or  kind’’  of  merchandise:  certain 
cut-to-length  carbon  steel  plate.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  (j.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers,  7208.40.3030, 
7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  (i.e.,  products  which 
have  been  “worked  after  rolling”) — for 
example,  products  which  have  been 
beveled  or  roimded  at  the  edges. 
Excluded  is  grade  X-70  plate.  These 
HTS  item  numbers  are  provided  for 


convenience  and  Customs  purposes. 

The  written  description  remains 
di^ositive. 

The  period  of  review  (“FOR”)  is 
August  1, 1994,  through  July  31, 1995. 
This  review  covers  entries  of  certain 
cut-to-length  carbon  steel  plate  by 
Rautaruuli^. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  briefs 
and  rebuttal  comments  from  Bethlehem 
Steel  Corporation,  U.S.  Steel  Group  a 
imit  of  USX  Corporation,  Inland  Steel 
Industries,  Inc.,  LTV  Steel  Company, 
Inc.,  National  Steel  Corporation,  AK 
Steel  Corporation,  Gulf  States  Steel  Inc. 
of  Alabama,  Sharon  Steel  Corporation, 
and  WCI  Steel  Inc.,  collectively 
petitioners,  and  from  Rautaruukki, 
respondent,  an  exporter  of  the  subject 
merchandise.  At  the  request  of 
respondent,  we  held  a  hearing  on 
De^mber  2, 1996. 

Comment  1 

The  respondent  argues  that  the 
Department  erred  by  failing  to  consider 
all  subject  merchandise  with 
shipbuilding  specification  “A”  as 
identical  merchandise.  Respondent 
states  that  the  Department  assigned  new 
control  numbers  (“CONNUMs”)  to 
shipbuilding  steel  for  each  specification 
and/or  grade  (“PLSPECH”)  l^sed  on  the 
national  classification  society. 
Consequently,  respondent  argues  that 
the  Department  considered  only  the 
shipbuilding  plate  certified  as  “ABA” 
for  sale  in  the  Finnish  home  market  and 
the  U.S.  market  as  identical 
merchandise,  and  erroneously  treated 
shipbuilding  plate  which  was  certified 
by  a  different  national  classification 
society  as  non-identical  merchandise. 

Respondent  claims  that  its  customers 
sometimes  demand  that  identical 
merchandise  be  certified  in  accordance 
with  the  specifications  of  the  national 
classification  society  of  the  country  in 
which  the  product  will  be  used.  As  a 
result  of  this,  respondent  states  that  it 
reported  multiple  PLSPECH  codes  for 
the  same  CONNUM.  Respondent  argues 
that  the  administrative  record  shows 
that  merchandise  manufactured  to  the 
“A”  specification  is  identical  regardless 
of  national  classification  society 
certification.  Respondent  alleges  that  it 
gave  the  Department  a  table  of  identical 
and  most  similar  merchandise  which 
demonstrated  that  the  physical 
characteristics,  including  chemistry, 
delivery  condition,  elongation,  yield 
strength  and  tensile  strength  are 
identical  for  all  shipbuilding  plate  with 
the  “A”  specification  (see  E^bit 


SUPP-17,  dated  December  6, 1996,  as 
part  of  Rautaruukki ’s  response  to  the 
Department’s  supplemental 
questionnaire),  ^spondent  notes  that  it 
provided  the  Department  with  mill 
certificates  for  various  shipbuilding 
(“A”)  specifications,  which  indicated 
that  the  chemical  and  physical 
properties  are  the  same  for  shipbuilding 
steel  with  the  “A”  specification,  and  the 
steel  from  the  same  cast  or  heat  was 
used  to  meet  orders  of  shipbuilding 
plate  sold  to  two  different  classification 
society  certifications. 

Respondent  claims  that  the 
Department  has  acknowledged  that  all 
“A”  specification  shipbuilding  plate  are 
identical  products.  Respondent  dtes  the 
Department’s  verification  report  which 
states:  “We  examined  mill  certificates 
for  products  which  have  identical 
physical  characteristics  but  were  sold  to 
different  coimtries  with  different 
specifications:  It  is  clear  that  the 
products  were  identical  based  on 
physical  characteristics.” 

Respcmdent  also  contends  that  the 
Department  has  improperly  changed  its 
mc^el-match  program  fihm  the  previous 
administrative  review.  Respondent 
notes  that  in  the  first  review,  the 
Department  assigned  identical 
designated  values  for  PLSPECHs  which 
represented  subjec:t  merchandise 
manufacrtuied  to  the  “A”  specification 
of  shipbuilding  steels.  Respondent 
states  that  in  the  first  administrative 
review,  the  Department  recognized  that 
these  products  are  identical  products 
with  the  same  chemical  and  physical 
characteristics. 

Respondent  argues  that  an 
administrative  agency  must  either 
follow  existing  decisions  and 
precedents  or  else  explain  its  deviation, 
citing  Citrosuco  Paulista,  S.A.  v.  United 
States,  12  CIT  1196, 1209,  704  F.  Supp. 
1075, 1088  (1988).  Respondent  argues 
that  the  Department  should  have  either 
conformed  to,  or  explained  the  reasons 
for  its  departure  firom,  its  prior 
determination.  Respondent  claims  that 
no  new  facis  were  presented  that 
supfmrted  a  different  conciusion  than 
that  reached  in  the  prior  administrative 
review,  citing  Shikoku  Chemicals  Corp. 
V.  United  States,  16  CIT  382,  795  F. 
Supp.  417, 421  (1992). 

Responclent  argues  that  the 
Department  never  asked  for  information 
explaining  in  greater  detail  its  product 
extde  system  nor  did  it  ever  notify 
Rautaruukki  regarding  any  change  in  the 
review.  Thus,  Rautaruukki  claims  that  it 
was  never  given  an  opportunity  to 
supplement  or  clarify  the  record  or 
change  its  existing  reporting 
methodology,  citing  SKF  USA  Inc.  v. 
United  States,  888  F.  Supp.  152  (QT 
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1995).  Respondent  also  cites  Bowe- 
Passat  V.  United  States,  17  OT  335,  343 
(1993),  in  which  its  states  that  the 
Dei>artment  sent  out  a  general 
questionnaire  and  a  brief  deficiency 
letter,  without  disclosing  other 
deficiencies  unspecified  in  the  letter 
until  after  “it  was  too  late,  i.e.,  after 
preliminary  determination.” 

Petitioners  contend  that  if 
Rautaruukki’s  PLSPEC  matching 
hierarchy  was  accepted  as  accurate  by 
the  Department,  the  Department  would 
be  fac^  with  insurmountable  obstacles 
that  would  prevent  it  fiom  correcting 
Rautaruukki’s  CONNUM  and  PLSPEC 
data.  Petitioners  argue  that  acceptance 
of  Rautaruukki’s  “explanation”  would 
necessitate  the  collapsing  and 
“splitting”  of  OONNUMs,  which  the 
Department  should  not  and  could  not 
do.  Petitioners  claim  that  Rautaruukki’s 
PLSPEC  matching  hierarchy  indicates 
some  specifications  with  a  given 
CONNUM  to  be  identical  to  the  PLSPEC 
sold  in  the  U.S.,  some  to  be  “similar” 
to  that  PLSPEC,  and  that  separate 
CONNUMs  should  have  been  created  for 
other  PLSPECs. 

Petitioners  contend  that  Rautaruukki’s 
database  would  have  to  be  reconfigured 
before  it  could  be  used  if  Rautannikki’s 
submitted  PLSPEC  matching  hierarchy 
were  deemed  accurate  and  dispositive. 
Petitioners  note  that  it  is  not  the 
Department’s  responsibility  to  make 
su^  changes,  citing  Neuweg  Ferrigung 
GmbHv.  United  States,  797  F.  Supp. 
1020, 1023-24  (OT.  1992).  Petitioners 
argue  that  the  bepartment’s  acceptance 
of  Rautaruukki’s  matching  hierarchy 
would  necessarily  render  its  sales  and 
cost  databases  unusable  for  purposes  of 
the  sales-below-cost  test,  bemuse 
Rautaruukki’s  reported  matching 
hierarchy  only  identifies  a  limited 
number  of  PLSPECs.  Thus,  the 
Department  would  be  preluded  fiom 
reconfiguring  the  vast  majority  of 
Rautaruukki’s  database. 

Petitioners  argue  that  it  would  be 
impossible  for  d^e  Department  to  correct 
Rautaruukki’s  PLSPEC  and  CONNUM 
information.  Petitioners  claim  that  the 
ramifications  of  the  Department’s 
inability  to  correct  Rautaruukki’s 
submitted  data  would  affect  the 
Department’s  analysis  at  a  most 
fundamental  level.  Petitioners  argue  that 
(1)  the  creation  of  new  CONNUMs 
would  require  correcting  the 
corresponding  model-specific  cost 
information,  by  creating  new  costs  for 
newly  collaps^  and  split  CONNUMs; 
and  (2)  that  the  Department’s  inability 
to  correct  Rautaruukki’s  CONNUMs 
prevents  it  fit>m  performing  its  sales- 
below-cost  test.  Petitioners  argue  that 
the  Department’s  acceptance  of 


Rautaruukki’s  matching  hierarchy 
would  necessarily  render  its  sales  and 
cost  databases  unusable  for  purposes  of 
the  arm’s-length  test.  Petitioners  claim 
that  the  fact  that  the  arm’s-length  test 
cannot  be  performed  is  of  great 
significance  given  the  munber  of  sales 
in  the  home  market  that  were  made  to 
affiliated  parties. 

Petitioners  argue  that  Rautaruukki’s 
attempts  in  its  case  brief  to  focus  the 
Department’s  attention  on  its  treatment 
of  four  PLSPEC  designations,  and  two 
CONNUMs  under  which  these  PLSPECs 
are  reported  in  the  home  market 
database  overlook  the  deficiencies 
throughout  Rautaruukki’s  database. 
Petitioner  argue  that  such  a  decision 
would  set  a  terrible  precedent,  and  that 
the  respondent  would  only  need  to 
ensiue  that  it  report  correctly  certain 
home  market  sales  that  it  pr^icted 
would  match  to  U.S.  sales,  and  not 
bother  ensuring  that  the  rest  of  its 
submitted  information  was  correct. 
Petitioners  state  that  the  Department 
gave  Rautaruukki  notice  of  the  problems 
inherent  in  its  data  and  an  opportunity 
to  correct  or  clarify  this  information. 

Petitioners  argue  that  the  statute  does 
not,  and  caimot  legitimately  be  read  to, 
require  notification  of  data  deficiencies 
or  failures  where  the  department  could 
not  know  the  extent  or  particulars  of  the 
problem  until  verification.  Petitioners 
state  that  if  the  Department  were  not 
allowed  to  reject  unreliable,  inaccurate, 
or  incomplete  information  provided  by 
the  respondents  and  discovered  at 
verification,  the  very  basis  of  the 
Department’s  statutory  authority  would 
be  negated,  citing  Sweaters  Wholly  or  in 
Chief  Weight  of  Man-Made  Fiber  from 
Taiwan,  55  FR  34,587  (Aug.  23, 1990) 
(Final  Determination  of  Sales  at  Less 
Than  Fair  Value);  and  Silicon  Metal 
from  Brazil.  59  FR  42,806,  42,812  (Aug. 
19, 1994)  (Final  Results  of  Antidumping 
Duty  Review).  To  do  otherwise,  in 
petitioner’s  view,  would  require  either 
the  acceptance  of  imverified 
information  or  additional  verification  by 
the  Department.  Petitioners  claim  that 
the  major  deficiencies  in  Rautaruukki’s 
data  base  were  discovered  and  raised  by 
the  Department  at  the  earliest 
opportunity  at  verification,  and  the 
department  had  no  opportrmity  or 
reason  to  inquire  into  these  issues  prior 
to  verification.  Petitioners  argue  that 
Rautaruukki  should  have  been  aware  of 
the  deficiencies  in  its  data  base  prior  to 
verification  and  has  had  every 
opportimity  to  clarify  or  correct  its 
submitted  information.  Petitioners  state 
that  in  the  original  questionnaire,  the 
Department  provided  clear  instructions 
for  providing  specification/grade 
information,  emphasized  the 


importance  of  the  specification/grade 
classification,  and  gave  Rautaruukki 
every  opportunity  to  request  guidance 
firom  the  Department  regarding  the 
assignment  of  specification  or  grade 
information. 

Petitioners  argue  that  Rautaruukki 
never  requested  guidance  from  the 
Department,  and  that  the  Department 
issued  a  lengthy  supplemental 
questioimaire  in  this  case,  which 
requested  clarification  of  Rautaruukki’s 
PLSPEC  and  CONNUM  assignments. 
Petitioners  argue  that  Rautaruukki’s 
claims  in  this  regard  are  without  merit 
and  should  be  rejected  by  the 
Department. 

Department's  Position 

We  agree  in  part  with  petitioners. 
Under  the  Department’s  methodology 
for  assigning  CONNUMs,  each  product, 
based  on  the  Department’s  model  match 
criteria,  should  be  assigned  its  own 
imique  CONNUM.  Based  on  these 
criteria,  there  should  not  be  more  than 
one  PLSPEC  in  any  CONNUM  because 
different  specifications  have  different 
physical,  mechanical  or  chemical 
requirements.  Respondent  has  not 
assigned  its  CONNUMs  consistent  with 
the  Department’s  model  match  criteria. 

In  certain  instances,  respondent  '' 
reported  within  the  same  CONNUM 
shipbuilding  “A”  specifications,  as  well 
as  non-shipbuilding  specifications.  In 
the  Department’s  preliminary  results, 
we  created  new  CONNUMs  for  each  of 
the  shipbuilding  “A”  specifications 
identical  or  most  similar  to  the  U.S. 
sales,  this  is  a  change  from  the  prior 
review  in  which  this  issue  did  not  come 
to  the  Department’s  attention. 

We  relied  on  respondent’s  model 
match  hierarchy,  which  indicates  that 
all  shipbuilding  “A”  PLSPECs  are 
identical,  to  weight  the  physical 
characteristics  for  matching  purposes. 
However,  the  statement  in  the 
Department’s  verification  report,  that 
“based  on  the  mill  certificates  it  is  clear 
that  the  products  were  identical  based 
on  physical  characteristics,”  referred 
only  to  the  fact  that  products  are 
physically  identical  with  respect  to 
certain  characteristics  analyzed  by  the 
Department,  and  not  that  the 
specifications  that  they  are  meeting  are 
identical.  The  PLSPEC  variable  is 
intended  to  identify  the  differences  in 
the  specification  to  which  the  product  is 
sold.  Prices  can  vary  based  on  the 
specifications  to  which  the  product  is 
sold,  even  though  the  product  is 
physically  identical.  It  is  inconsistent 
with  the  Department’s  model  matching 
criteria  in  this  case  to  consider  products 
sold  to  different  specifications  as 
identical  for  margin  calculation 
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purposes.  We  assigned  one  weight  to 
“ABA”,  the  only  PLSPEC  sold  in  the 
United  States.  Since  all  other  “A”  grade 
shipbuilding  specifications  possess 
different  requirement  from  “ABA”  but 
essentially  are  the  same  product,  we 
treated  them  as  the  next  most  similar 
product,  as  we  had  no  basis  to 
distinguish  among  these  PLSPECs  from 
respondent’s  model  match  hierarchy. 

All  U.S.  sales  were  matched  to 
shipbmlding  “A”  specification  material. 

While  the  Department  did  not 
specifically  request  respondent  to  revise 
its  CXDNNUMs,  we  did  ask  Rautaruukki 
to  explain  in  detail  how  each  reported 
product  characteristic  was  determined 
and  assigned  to  sales  of  subject 
merchandise.  Respondent  never 
explained  why  it  combined  PLSPECs  in 
CONNUMs  as  it  did.  Nor  did 
Rautaruukki  ask  the  Department  to 
consider  modifying  its  methodology  to 
allow  Rautaruukki  to  report  CONNUMs 
as  it  did.  We  agree  with  petitioners  that 
respondent  has  likely  incorrectly 
assigned  CONNUMs  throughout  the 
data  base.  The  Department  was  able  to 
and  has  revised  the  data  base  where  it 
was  necessary  to  do  so  for  purpose  of 
the  margin  calculation. 

This  effort  by  the  Department  does,, 
not  impair  our  ability  to  perform  the 
cost  test  in  this  review.  As  explained  in 
Comment  3,  we  are  using  facts  available 
and  assigning  a  single  cost  for  all 
CONNUMs.  (See  Comment  3,  below.) 
Consequently,  we  are  able  to  perform 
the  cost  test  without  obtaining 
additional  cost  data  fit)m  Rautaruukki, 
and  have  done  so  for  these  final  results. 

With  respect  to  the  arm’s  length  test, 
we  are  already  using  facts  available  as 
NV  for  all  U.S.  sales  matching  to  these 
sales,  making  this  issue  moot. 

Comment  2 

Respondent  argues  that  the 
Department  has  erred  by  comparing 
normal  cut-to-length  carbon  steel  plate 
sold  to  the  U.S.  market  with  the  wide 
flats  and  beveled  plate  sold  in  the  home 
market  because  these  products  are  not 
identical  or  similar.  R^pondent  asserts 
that  the  United  States  Customs  Service 
has  issued  a  number  of  definitional 
rulings  concerning  the  classification  of 
“wide  flats”  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(1996)  (“HTSUS”).  Respondent  claims 
that  these  rulings  indicate  that  “wide 
flats”  are  considered  to  be  parts  of  steel 
structures  and,  therefore,  classifiable 
under  heading  7308  of  the  HTSUS.  See, 
e.g.,  Headquarter  Ruling  088116  (Feb. 
27. 1991);  Headquarters  Ruling  084532 
(July  14, 1989). 

Respondent  claims  that  beveled  plate 
and  wide  flats  are  structiural  steel 


products  which  require  separate 
handling  on  a  different  pr^uct  line, 
and  that  the  raw  material  for  both  is 
basic  cut-to-length  plate.  Respondent 
claims  that  the  Department  was 
provided  extensive  information  about 
the  different  and  additional  cost 
associated  with  both  products,  as  well 
as  the  additional  processes  which  are 
necessary  to  produce  these  products. 
Respondent  claims  that  the  Department 
has  verified  that  wide  flats  and  beveled 
products  require  additional  processing, 
and  that  the  Department  erred  in 
comparing  sales  of  these  products  with 
those  of  normal  plate.  Respondent  states 
that  it  assigned  distinct  CONNUMs  to 
beveled  plate  and  to  wide  flats  although 
they  may  have  the  same  physical 
characteristics  as  basic  cut-to-length 
plate,  because  they  are  manufactured  by 
different  processes  and  have  different 
end  uses. 

Petitioners  claim  that  Rautaruukki ’s 
arguments  regarding  the  Department’s  . 
treatment  of  beveled  and  wide  flat 
products  are  without  merit.  Petitioners 
argue  that  Rautaruukki  raised  the  same 
arguments  in  the  first  administrative 
review  regarding  beveled  plate  products 
and  the  Department  rejected  them. 
Petitioners  state  that  the  Department 
correctly  determined  in  the  first 
administrative  review  that  Rautaruukki 
failed  to  establish  the  relevance  of  the 
beveling  as  a  product  matching  criteria, 
and  that  “beveled  plate  does  not  possess 
physical  characteristics  which  make  it 
unique  fiom  non-beveled  plate  with 
regards  to  applications  and  uses,”  citing 
Certain  Cut-to-Length  Carbon  Steel  Flate 
from  Finland,  61  FR  2792.  2795  (Jan.  29, 
1996)  (Final  Results  of  Antidumping 
Duty  Administrative  Review). 

Petitioners  also  note  that  in  response  to 
a  letter  from  the  Department  to 
interested  parties  on  model  match  prior 
to  the  first  administrative  review, 
Rautaruukki  commented  on  several 
issues,  but  did  not  mention  the 
treatment  of  beveled  plate  or  wide  flat 
products  in  any  regairi. 

Petitioners  argue  that  nothing  has 
changed  with  respect  to  this  issue  in  the 
second  review,  and  the  Rautaruukki  has 
not  established  on  the  record  the 
relevance  of  beveling  or  wide  flats  as 
product  matching  criteria.  Petitioners 
argue  that  Rautaruukki  has  simply 
ignored  the  Department’s  hierarchy  and 
attempted  to  create  its  own  and, 
therefore,  the  Department  has  correctly 
determined  that  neither  beveled  plate 
nor  wide  flat  products  possess  any 
physical  characteristics  that  set  them 
apart  fi'om  non-beveled  or  non-wide 
flats  plate  products. 


Department’s  Position 

We  agree  with  petitioners.  The 
Department  issued  clear  instructions  on 
how  to  construct  CONNUMs.  Whether 
or  not  subject  merchandise  is  beveled  or 
wide  flat  is  not  a  model  match  criterion. 
Rautaruukki  never  explained  that  it  had 
modified  the  Department’s  model  match 
criteria  or  why  it  had  done  so. 
Rautaruukki  did  not  ask  the  Department 
to  consider  modifying  the  model  match 
criteria.  As  petitioners  correctly  note, 
respondent  cannot  modify  the 
Department’s  model  mati±  criteria  on 
its  own  initiative.  The  Department 
agrees  with  the  petitioners  that 
respondent  did  not  submit  any 
information  on  the  record  to  establish 
the  revelance  of  beveling  and  wide  flats 
as  a  product  matching  criterion,  nor  did 
respondent  provide  information  to 
demonstrate  that  the  beveled  and  wide 
flats  plate  possess  phyrical 
characteristics  to  make  them  unique 
from  the  non-beveled  or  non-wide  flats 
with  regard  to  applications  and  uses. 
Therefore,  the  Department  continues  to 
consider  these  pr^ucts  identical  to 
other  subject  merchandise.  With  respect 
to  the  cit^  Customs  Rulings, 
Rautaruukki  did  not  provide  any 
information  on  the  record  to  suggest  that 
wide  flats  are  not  subject  merchandise. 
For  the  preliminary  results,  the 
Department  modified  Rautaruukki’s 
submitted  CONNUMs  for  the  products 
identical  or  most  similar  to  the  U.S. 
sales  to  combine  beveled,  wide  flat  and 
other  plate  into  a  single  CONNUM.  We 
have  not  changed  this  for  these  final 
results. 

We  used  facts  available  as  NV  for  U.S. 
sales  matching  to  home  market 
CONNUMs  that  included  beveled  or 
wide  flat  sales  as  we  were  imable  to 
verify  cost  for  beveled  or  wide  flat 
products.  We  have  identified  additional 
CONNUMs  as  containing  beveled  or 
wide  flat  material  for  these  final  results. 
See  Comment  3  below. 

Comment  3 

Petitioners  argue  that  the  Itepartment 
should  reject  Rautaruukki’s  submitted 
cost  information  and  resort  to  total  facts 
available.  While  petitioners  support  the 
Department’s  determination  in  the 
preliminary  results  that  the  cost  data  for 
beveled  and  wide  flat  products  could 
not  be  verified,  they  claim  that  the 
Department  erred  by  failing  to  recognize 
that  other  significant  cost  information 
reported  by  Rautaruukki  could  not  be 
verified. 

In  petitioners’  view,  the  product- 
specific  cost  information  submitted  by 
Rautaruukki  (the  “cost  extras”)  could 
not  be  verified.  Petitioners  state  that 
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Rautaruukki’s  reported  (X)P/CV  values 
are  derived  from  a  two-step  calculation; 

A  single  weighted-average  base  cost  for 
all  plate  products;  and  an  adjustment  to 
that  wei^ted-average  cost  to  account 
for  dimensional  cost  extras  and  quality 
cost  extras.  Petitioners  argue  that  these 
two  cost  extras  could  not  be  verified. 
Petitioners  claim  that  these  cost  extras 
are  a  significant  portion  of 
Rautaruukki’s  total  cost  and  the  only 
product-specific  element  of  the 
submitted  product  costs. 

According  to  petitioners,  Rautaruukki 
failed  to  provide  accurate  or  relevant 
source  documentation  for  the  cost  extras 
at  verification,  and  the  documentation 
provided  by  Rautaruukki  at  verification 
was  insufficient  to  demonstrate  that  its 
reported  costs  were  accurate,  reliable,  or 
related  to  the  period  of  review. 
Petitioners  state  that  the  Department’s 
verification  agenda  states  that  complete 
supporting  documentation  should  be 
available  for  selected  CONNUMs.  It  is 
argued  by  petitioners  that  Rautaruukki 
did  not  provide  the  requisite 
information  as  it  pertains  to  the 
product-specific  cost  extras  identified 
above.  Petitioners  cite  the  Department’s 
cost  verification  report,  at  4,  which 
states  that  “Rautaruukki  representatives 
indicated  to  the  Department  at 
verification  that  they  do  not  maintain  a 
log  or  any  documentation  which 
identifies  product-specific  cost  changes 
from  one  period  to  another.’’  Petitioners 
claim  that  Rautaruukki  did  not  maintain 
crucial  supporting  dociimentation  that 
was  reqviir^  to  verify  the  accmocy  of  its 
reTOrted  cost  extras. 

Petitioners  question  the  relevance  or 
accuracy  of  Rautaruukki’s  on-line 
computer  system  as  a  soiuce  document 
to  verify  cost  extras.  Petitioners  note 
that  Rautaruukki  employs  a 
continuously  updated  computer  cost 
system  (i.e.,  the  product-specific  costs 
the  Department  reviewed  at  verification 
were  the  costs  relevant  to  the  time  of 
verification,  and  were  not  the  costs  in 
effect  during  the  period  of  review,  nor 
were  they  the  costs  in  effect  at  the  time 
the  questionnaire  response  was 
prepared).  Petitioners  hold  that  reliance 
on  such  a  computer  system  in  the 
course  of  a  verification  does  not  meet  a 
“reasonable  standa^’’  incumbent  upon 
the  Department.  (See  Micron 
Technology,  Inc.  v.  United  States,  893  F. 
Supp.  21,  39  (Crr  1995)  and  Hercules, 
Inc.  V.  United  States,  673  F.  Supp.  454, 
469  (CTT 1987).)  At  the  hearing, 
petitioners  clarified  that  their  objection 
to  an  on-line,  live  system  is  not  the  lack 
of  a  print-out,  but  the  absence  of  ties  to 
financial  statements. 

Petitioners  state  that  Rautaruukki  also 
showed  the  Department  a  cost  extras 


book  published  in  July  1995  to  verify 
cost  extras.  Petitioners  note  that  the 
book  was  published  at  the  end  of  the 
POR  and  there  is  no  evidence  on  the 
record  indicating  that  the  values  of  the 
extras  in  the  book  were  related  to  the 
POR.  Petitioners  also  question  whether 
the  cost  extras  book  is  a  reference  for 
costs  of  production  for  partictilar  extras 
or  whether  the  book  is  used  to 
determine  the  charges  to  be  paid  by 
ciistomers  for  particular  extras. 

Petitioners  allege  that  when  the 
IDepartment  attempted  to  verify  these 
cost  extras,  it  was  unable  to  tie  the  cost 
extras  values  reported  by  respondent  to 
source  documentation  and  that  when 
compared  to  the  documentation  that  did 
exist,  numerous  errors  were  imcovered. 
Petitioners  note  that  of  48  cost  extras 
examined  at  verification,  38  percent  of 
the  cost  extras  had  been  misreported. 

Petitioners  argue  that  in  situations 
where  respondent  has  failed  to  retain 
and  failed  to  provide  the  necessary 
'supporting  documentation  for  su(^  key 
components  of  the  cost  data  set,  the 
respondent  is  said  to  have  failed 
verification,  and  the  Department  should 
therefore  apply  total  facts  available, 
citing  Grain  Oriented  Electrical  Sheet 
Steel  from  Italy  (59  FR  33952,  (July  1, 
1994));  Certain  Cut-to-Length  Cation 
Steel  Flat  Products  from  Sweden  (61  FR 
51,898,  51,899,  (Oct.  4, 1996))  (Flat 
Products  from  Sweden).  Petitioners  note 
that  in  Flat  Products  from  Sweden,  the 
Department  applied  total  facts  available 
bemuse  the  respondent  was  unable  to 
reconcile  its  submitted  cost  data  to  its 
nonpal  accounting  books  and  records 
and  was  unable  to  demonstrate  that  the 
submitted  (X)P/CV  data  was  based  on 
the  company’s  actual  production 
experience.  Like  respondent  in  Flat 
Products  from  Sweden,  in  petitioners 
view,  Rautaruukki  did  not  provide 
documentation  at  verification  that  could 
demonstrate  that  the  submitted  CX)P/CV 
data  was  based  on  the  company’s  actual 
production  experience. 

Rautaruukki  contends  that  the 
Department  conducted  a 
“comprehensive  and  proper  cost 
verification’’  and  that  the  Department 
confirmed  that  the  cost  information 
submitted  by  Rautaruukki  was  based  on 
Rautaruukki’s  normal  accounting  and 
financial  records.  Moreover, 

Rautaruukki  claims  that  the  Department 
verified  Rautaruukki’s  reported  base 
cost  figures  for  allocation  of  indirect 
costs  to  direct  cost  centers,  maintenance 
expenses,  by-product  and  scrap 
allocations,  cost  of  manufacturing, 
selling,  general  and  administrative 
expenses,  and  reported  per-unit  costs. 
Respondent  asserts  that  no 


discrepancies  were  noted  in  the  course 
of  verifying  these  items. 

Rautaruukki  distinguishes  this  case 
from  Flat  Products  from  Sweden  by 
arguing  that  in  that  case  the  Department 
foimd  that  the  respondent  had  based  its 
AD  response  on  a  sp)ecial  system  which 
was  not  used  as  p>art  of  the  respondent’s 
normal  accoimting  system.  Rautaruukki 
claims  that  the  Department  found  that 
its  submitted  cost  information  was 
based  both  on  its  normal  accounting 
books  and  records  and  on  its  actual 

for 

quality  extras  were  taken  from  data  in 
its  on-line  computer  system,  which  is 
constantly  updated  to  reflect  changes  in 
costs  so  that  Rautaruukki  can  make  the 
corresponding  changes  in  its  prices. 
Respondent  states  that  it  “does  not 
maintain  a  log  of  the  changes  in  extras 
costs  firom  one  period  to  another.” 
Rautaruukki  admits  that  the  Dep)artment 
found  at  verification  that  some  quality 
extras  values  were  different  firom  those 
rep)orted  by  Rautaruukki,  but  attributed 
these  differences  to  the  system  being 
updated  since  Rautaruul^  had 
prepared  its  questioimaire  response. 
Respondent  claims  that  these 
differences  were  slight,  about  one  or  two 
FIM  p)er  cost  extra.  In  response  to  a 
question  at  the  hearing,  Rautaruukki 
explained  that  the  extras  cost  book  is  in 
fact  a  cost  book,  not  a  price  extras  book. 
In  some  cases,  respondent  noted  that  the 
discrepancies  in  cost  extras  were 
positive  and  in  other  cases  negatives. 

Dep)artment’s  Position 

We  agree,  in  part,  with  both  parties. 
We  agree  with  respondent  that  the 
Dep)artment  was  able  to  tie 
Rautaruukki’s  base  costs  to  appropriate 
financial  and  accoimting 
documentation.  This  represents  by  far 
the  largest  portion  of  Rautaruukki’s  total 
cost. 

We  agree  with  pietitioners  that  the 
Dep>artment  was  unable  to  tie 
Rautaruukki’s  extras  costs  to  supporting 
documentation  at  verification.  With 
respiect  to  beveled  and  wide  flat 
prc^ucts,  as  we  stated  in  our 
preliminary  results,  the  use  of  facts 
available  is  appropriate  because  the 
Depiartment  was  imable  to  verify 
Rautaruukki’s  total  COP  data,  lliis  was 
because  Rautaruukki  made  no  attempt 
to  provide  supporting  documentation 
with  resp}ect  to  its  cost  extras,  simply 
indicating  that  these  extras  could  not  be 
verified. 

Rautaruukki  did  provide  some 
documentation  to  support  its  cost  extras 
submission  with  resp>^  to  other 
products.  This  documentation  consisted 
of  its  on-line  computer  system  and  a 


production  experience. 

Rautaruukki  notes  that  the  values 
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cost  extras  book.  However,  neither  of 
these  sources  was  for  the  FOR — the  on¬ 
line  System  was  current  as  of  the  date 
of  verification  and  th'S  cost  extras  book 
was  prepared  at  the  end  of  the  FOR, 
with  no  indication  as  to  the  period  for 
which  the  costs  in  the  book  were  in 
effect.  As  stated  in  the  Department’s 
cost  verification  report  concerning  a 
particular  CXDNNUM,  “in  reviewing  the 
extras  costs  associated  with  this 
product,  we  could  not  verify  the 
accuracy  of  the  reported  cost  for  (a 
particular  plate  extra)  *  *  *, 

Respondents  were  imable  to  provide 
documentation  indicating  that  the  figure 
was  correct  when  the  material  was 
manufactured  or  when  the  response  was 
prepared.” 

At  verification,  we  did  compare  48 
different  reported  cost  extras  to  the  costs 
listed  in  the  cost  extra  book.  Of  these, 
there  were  discrepancies  for  16,  or  38 
percent.  The  differences  were  extremely 
small,  usually  only  one  or  two  FIM.  For 
all  of  the  home  market  products  that 
were  matched  to  U.S.  sales,  the  reported 
cost  extras  represented  a  small 
percentage  of  total  cost.  No 
dociimentation  was  provided  to  link 
either  the  cost  extra  book  or  the  on-line 
computer  system  into  Rautaruukki’s 
audited  financial  accounting  iwstem. 

Because  of  Rautaruukki’s  failure  to 
report  properly  extra  cost  data  based  on 
the  FOR,  failure  to  retain  the  data  that 
it  did  use  to  prepare  its  questionnaire 
response,  and  the  failure  of  Rautaruukki 
to  provide  documentation  linking  the 
reported  extras  costs  with  accounting 
and  financial  documentation,  the 
Department  has  determined  to  use  facts 
available  for  Rautaruukki’s  reported 
extras  costs. 

However,  the  Department  disagrees 
with  petitioners’  suggestion  that  it  apply 
total  facts  available  in  this  review,  llie 
cases  cited  by  petitioners.  Grain 
Oriented  Electrical  Sheet  Steel  from 
Italy  and  Flat  Products  from  Sweden, 
di%r  from  this  case.  In  both  of  those 
cases,  the  Department  was  unable  to 
verify  numerous  and  fundamental 
aspects  of  the  respondents’  responses.  In 
this  case,  however,  the  significant 
problems  encoimtered  at  verification 
were  limited  to  cost  extras.  Base  costs — 
the  primary  component  of  cost — were 
fully  verified.  The  observed 
discrepancies  with  respect  to  cost  extras 
for  products  other  than  wide  flats  and 
beveled  plate  were  extremely  small,  and 
fur  the  home  market  products  used  to 
match  to  U.S.  sales,  reported  cost  extras 
represented  a  small  portion  of  total  cost. 
As  a  result,  rather  than  resort  to  total 
adverse  facts  available  for  these 
products,  as  advocated  by  pietitioners, 
for  products  other  than  wide  flats  and 


beveled  plate  we  are  using  facts 
available  only  for  the  cost  extras  in  the 
calculation  of  COF  and  CV.  As  facts 
available,  we  are  using  the  highest 
reported  cost  extras  for  products  that  are 
not  beveled  or  wide  flat.  Due  to  the 
significant  difference  in  cost  between 
ainted  and  non-painted  products,  we 
ave  also  separately  identified  the 
highest  reported  extra  costs  for  painted 
and  non-painted  plate.  In  calculating 
difference  of  mer^andise  (difiner) 
adjustments,  we  have  assigned  a  difiner 
of  zero  to  shipbuilding  specification 
“A”  material  that  same  cost  as  the  U.S. 
product. 

For  wide  flats  and  beveled  products, 
Rautaruiikki  made  no  attempt  to  provide 
information  to  verify  its  reported  extras 
data.  Indeed  Rautaruukki  admitted  that 
this  information  could  not  be  verified. 

As  stated  in  the  cost  verification  report: 
We  also  noted  that  the  costs  reported  for 
wide  flats  and  beveled  material  are 
incorrect.  The  report  goes  on  to  state 
that  this  failure  to  correctly  report  the 
extras  cost  of  these  products  rendered 
moot  oiir  attempt  to  verify  the  costs. 
(Department’s  (^t  Verification  report  at 
4.)  We  are  continuing  to  use  facts 
available  as  NV  for  U.S.  sales  matching 
to  (XINNUMs  including  wide  flats  and 
beveled  plate  as  we  did  in  the 
preliminary  results. 

We  also  note  that  respondent 
improperly  reported  CX)F  and  CV  data 
for  two  separate  periods,  1994  and 
seven  months  of  1995,  rather  than  report 
a  single  weighted  average  COF/CV  for 
the  entire  FOR.  Respondent  also 
improperly  included  data  for  all  of 
calendar  year  1994  in  its  COF/CV  data, 
rather  th^  limiting  the  data  used  to  the 
months  of  the  FOR.  For  the  final  results 
of  this  review,  we  are  weight  averaging 
respondent’s  submitted  data,  with  the 
mo^fications  noted  above. 

Comment  4 

Fetitioners  argue  that  the  Department 
is  compelled  to  reject  Rautaruukki’s 
submitted  sales  information  and  resort 
to  total  facts  available.  Fetitioners  claim 
that  respondent  has  offered  three 
inconsistent  and  mutually  exclusive 
explanations  of  how  it  assigned  FLSFEC 
and  CONNUM  codes  to  its  various 
products: 

•  That  whenever  multiple  FLSFECs 
are  assigned  to  a  particular  CONNUM. 
those  FLSFECs  are  identical  to  one 
another  because  they  merely  reflect 
various  countries’  designations  of  the 
same  specification/grade; 

•  That  respondent’s  FLSFEC  codes 
each  reflect  different  specification  and 
grades;  and 

•  That  the  various  FLSFECs  within  a 
given  CONNUM  in  some  cases  are 


identical  to  one  another,  in  other  cases 
are  only  similar  (although  not  identical), 
and  in  still  other  cases  are  dissimilar. 

Fetitioners  argue  that  the  submitted 
sales  information  should  be  rejected 
because:  (1)  The  FLSFEC  and  CONNUM 
codes  are  critical  to  the  Department’s 
dumping  analysis;  (2)  the  Department 
has  no  b^is  for  selecting  among 
Rautaruukki’s  various  inconsistent 
explanations  of  these  codes;  and  (3)  the 
Department  is  unable  to  correct 
Rautaruukki’s  data.  Fetitioners  argue 
that  the  assignment  of  FLSFEC  and 
CONNUM  c^es  directly  affects  almost 
^every  critical  element  of  the 
Department’s  analysis  of  the  existence 
and  magnitude  of  dumping,  including 
attribution  and  allocation  of  costs, 
model  match,  and  application  of  the 
arm’s  length  test. 

Fetitioners  summarize  the  record 
evidence  in  support  of  each  of  the  three 
explanations  which  it  believes 
respondent  has  offered.  Fetitioners  offer 
various  cites  to  the  record  in  support  of 
the  first  proposition  that  certain 
different  FLSFEC  designations  included 
within  a  single  CONNUM  are  in  fact 
identical  and  that  respondent  merely 
assigned  different  FLSFECs  to  reflect  the 
nomenclature  of  different  international 
standards  for  identical  products. 
Fetitioners  claim  that  the  Department 
verified  that  these  FLSFECs  are 
identical.  In  support  of  the  second 
proposition,  petitioners  dte  the  cost 
verification  report,  which  they  claim 
indicated  that  respondent  separately 
tracked  and  recorded  costs  for  certain 
FLSFECs  within  the  same  CONNUM. 
Fetitioners  also  reference  the  sales 
verification  report  which  states  that 
“Rautaruukki  has  correctly  assigned 
different  FLSFEC  codes  to  different 
specifications  and  grades.  The 
specifications  and  grades  are,  indeed, 
different*  *  Fetitioners  also  cite 
respondent’s  submitted  model  match 
hierarchy  in  support  of  their  third 
proposition,  that  some  FLSFECs  imder  a 
CONNUM  are  identical,  while  others 
only  similar  and  others  are  not  even 
similar. 

Fetitioners  argue  the  quantum  of 
evidence  of  the  record  and  the  number 
of  statements  made  by  Rautaruukki 
consistent  with  each  of  the  alternatives 
is  roughly  equivalent,  and  Rautaruukki 
has  support^  each  of  its  claims  with 
documentation,  and  in  two  of  the  three 
instances,  the  Department  purportedly 
confirmed  this  information  at 
verification. 

Fetitioners  argue  that  if  the 
Deptartment  were  to  accept  the  first 
claim,  that  all  FLSFECs  under  a  single 
CONNUM  are  identical,  the  Department 
would  have  to  collapse  FLSFE(^  within 
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a  CONNUM,  and  also  collapse  PLSPECs 
that  are  identical  to  each  other  but  are 
assigned  different  CONNUMs 
throughout  the  entire  database. 

Petitioners  claim  that  this  would  entail 
extraordinarily  complex  computer 
programming  and  the  Department  could 
not  be  certain  of  making  all  the 
necessary  corrections,  l^titioners  also 
note  that  if  this  claim  were  accepted,  the 
Department  would  have  to  correct  all 
corresponding  cost  information  and 
revisit  the  issue  of  downstream  sales. 
Petitioners  also  argue  that  the 
Department  would  have  to  reject 
Rautaruukki’s  submitted  model  match 
hierarchy  and,  as  a  result,  would  be 
preclude  from  performing  the  model 
match. 

Petitioners  argue  that  if  the 
Department  were  to  accept  the  second 
claim  that  all  reported  PLSPECs  are 
different,  the  Department  would  have  to 
split  all  the  CONNUMs  that  contain 
multiple  PLSPECs  and  determine  the 
correct  cost  for  each  new  CONNUM. 
However,  in  petitioners’  view,  the 
Department  ^s  no  basis  upon  which  to 
apportion  the  COP/CV  of  the  original 
CONNUM  to  the  newly-created 
CONNUMs.  Petitioners  claim  that  under 
this  scenario  the  Department  again 
would  have  to  reject  Rautaruul^’s 
submitted  model  match  hierarchy  and, 
as  a  result,  would  be  precluded  ^m 
performing  the  model  match. 

Petitioners  claim  that  if  the 
Depiartment  were  to  accept 
Rautaruukki’s  third  claim  that  some 
PLSPECS  reported  under  a  CONNUM 
are  identical,  while  others  are  only 
similar  and  others  are  not  similar  at  all, 
then  the  Department  would  have  to 
collapse  the  PLSPECs  listed  in  the 
model  match  hierarchy  as  identical  and 
separate  cdl  of  the  non-identical 
PLSPECs  listed  under  the  same 
CONNUM.  Petitioners  also  claim  that 
the  Department  would  have  to  correct 
the  corresponding  cost  information. 
However,  petitioners  noted  that  the 
model  match  hierarchy  does  not  list  all 
PLSPECs  and  they  argue  the  Department 
would  be  precluded  frt)m  nmning  the 
arm’s  len^  test. 

Respondent  alleges  that  it  provided* 
the  Department  with  a  consistent, 
accurate  and  verified  explanation  of  its 
assignment  of  CONNUMs  and  PLSPECs 
in  this  administrative  review. 
Respondent  asserts  that  petitioners’ 
claims  are  contradicted  by  the  record, 
including  the  Department’s  verification 
of  the  m^odology  and  accuracy  of 
Rautaruukki’s  assignment  of  CONNUMs 
and  PLSPECs.  Respondent  states  that 
PLSPECs  may  be  identical,  similar  or 
different. 


Citing  the  Department’s  analysis 
memorandum,  respondent  claims  that 
in  performing  the  model  match,  the 
Department  first  identified  home  market 
sales  with  the  same  CONNUM  as  the 
U.S.  sales  and,  then  matched  identical 
PLSPECs  within  that  CONNUM. 
Respondent  asserts  that  it  has  assigned 
se{)arate  PLSPEC  codes  to  separate 
specifications  or  grades.  Respondent 
notes  that  in  some  cases,  these  PLSPEC 
codes  identify  identical  products,  but 
the  codes  are  different  to  reflect  the 
national  specification  or  classification 
standard  to  which  the  product  was 
certified.  Rautaruukki  claims  that  it 
**  clearly  identified  the  PLSPEC  codes 
which  it  used,  and  the  Department 
verified  that  information. 

Respondent  also  states  that  it  assigned 
different  CONNUMs  to  products  wi& 
the  same  physical  characteristics  when 
those  products  fell  into  different 
product  groups  which  are  manufactured 
by  different  processes  and  have  different 
end  uses.  Respondent  contends  that  the 
Department  verified  that  some  of  these 
products,  including  wide  flats  and 
beveled  plate,  require  additional 
processing. 

Respondent  notes  that  the  record 
establishes  that: 

•  The  same  CONNUM  may  have 
included  two  or  more  PLSPECs.  There 
are  some  PLSPECs  within  a  CONNUM 
which  define  identical  products  (e.g., 
the  PLSPECs  assigned  to  the 
certifications  of  shipbuilding  plate  “A” 
by  the  various  national  classification 
societies),  while  other  PLSPECs  define 
similar  or  different  pnxlucts. 

•  Different  CONNUMs  reflect 
different  product  groups  with  the  same 
physical  characteristics,  i.e.,  normal  cut- 
to-length  plate,  wide  flats,  and  beveled 
plate. 

•  Individual  PLSPECs  represent 
separate  specification  or  grade  codes. 

Respondent  claims  that  petitioners 
attempt  to  construct  a  dilemma  where 
none  exists,  and  that  Rautaruukki’s 
“explanations”  are  not  inconsistent  and 
certainly  not  mutually  exclusive. 

Department’s  Position 

We  disagree  with  petitioners  that 
Rautaruulf^  has  offered  three 
inconsistent  and  mutually-exclusive 
explanations  of  how  it  assigned  PLSPEC 
and  CONNUM  codes  and  that  the 
Department  has  no  basis  for  choosing 
among  these  explanations.  We  believe 
that  the  third  explanation  dted  by 
petitioners — that  in  some  instances 
PLSPECs  are  identical,  in  other 
instances  they  are  similar,  and  in  other 
instances  they  are  not  similar — is 
consistent  with  the  information 
submitted  on  the  record.  The 


“evidence”  which  petitioners  cite  in 
support  of  the  other  two  explanations  is 
not  global  in  natvire.  For  example, 
statements  cited  by  p>etitioners  in 
support  of  the  first  explanation — that 
whenever  multiple  PLSPECs  are 
assigned  to  a  particular  CONNUM,  those 
PLSPECs  are  identical  to  one  another 
because  they  merely  reflect  various 
countries’  designations  of  the  same 
specification/grades — are  referring  to 
shipbuilding  specifications  only. 
Similarly,  none  of  the  information 
referenced  by  petitioners  regarding  the 
second  explanation — that  PLSPEC  codes 
each  reflect  different  specification  and 
grades — indicates  that  this  is  true  of  all 
PLSPECs.  Thus,  we  find  that 
Rautaniukki’s  explanations  regarding 
PLSPECs  are  consistent. 

This  does  not  mean  that  we  find  that 
Rautaruukki  has  correctly  assigned 
CONNUMs.  As  indicated  in  response  to 
Comment  1,  we  do  not  agree  that  all 
shipbuilding  “A”  PLSPK^  should  be 
combined  in  a  single  CONNUM.  We  are 
continuing  to  make  the  changes  to 
Rautaruuli^’s  data  base  with  respect  to 
the  reconfiguration  of  CONNUMs  that 
were  made  in  the  preliminary  results. 
Petitioners’  concerns  with  respect  to 
cost  data,  the  sales-below-cost  test  and 
the  arm’s  length  test  have  been 
addressed  in  Comment  1. 

Comment  5 

Petitioners  state  that  Rautaruukki  has 
compelled  the  Department  to  use 
adverse  total  facts  available,  because 
Rautaruukki  failed  to  provide  the 
Department  with  a  response  that  is 
consistent:  an  explanation  of  how 
Rautaruukki’s  response  was  prepared; 
and  the  necessary  information  needed  to 
verify  the  submitted  cost  information. 

Petitioners  argue  that  vmder  the  terms 
of  the  statute,  the  Department  is 
compelled  to  reject  Rautaruukki’s 
responses,  and  resort  to  total  facts 
available.  Petitioners  note  that  19  U.S.C. 
1677e(a)(1995)  provides  that  if: 

(1)  Necessary  information  is  not  available 
on  the  record,  or 

(2)  an  interested  party  or  any  other 
person — 

(A)  withholds  information  that  has  been 
requested  by  the  administering  authority 

(B)  fails  to  provide  such  information  by  the 
deadlines  for  submission  of  the  information 
or  in  the  form  and  manner  requested .  .  .. 

(C)  significantly  impedes  a  proceeding 
under  £is  subtitle,  or 

(D)  provides  such  information  but  the 
information  caimot  be  verified  .  .  .,  the 
administering  authority  and  the  Commission 
shall .  .  .  use  the  focts  otherwise  available  in 
reaching  the  applicable  determination  under 
this  subtitle. 


18475 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


Petitioners  contend  that  the  statute 
provides  that  any  one  of  the  above  five 
scenarios  requires  the  Department  to 
reject  Rautaruukki’s  responses  and 
resort  to  facts  available.  Petitioners 
allege  that  despite  repeated  requests  by 
the  Department,  Rautaruukki  did  not 
provide  adequate  information  by  which 
the  Department  could  verify  its  reported 
cost  information,  and  it  did  not  provide 
the  Department  with  a  consistent  and 
reliable  explanation  of  how  the 
company  assigned  PLSPEC  and 
CONNUM  codes  to  its  various  products. 
Petitioners  state  that  section  1677m  of 
the  statute  provides  that  the  Department 
may  still  rely  on  submitted  information 
that  fails  to  meet  the  above  criteria  in 
certain  circumstances  which  in 
petitioners’  view  have  not  been  satisfied 
by  Rautaruukki.  Petitioners  claim  that 
the  Department  has  complied  with  the 
statutory  notice  requirements  necessttry 
to  reject  Rautaruuldu’s  deficient 
submissions. 

Petitioners  state  that  section  1677m 
(d)  of  the  statute  requires  that,  upon 
receiving  a  deficient  submission,  the 
Department  is  to,  "promptly  inform 
*  *  *  respondent  of  the  natmre  of  the 
deficiency  and  shall,  to  the  extent 
practicable,  provide  that  person  with  an 
opportunity  to  remedy  or  explain  the 
deficiency  in  light  of  the  time  limits 
establish^  for  the  completion  of  *  *  * 
reviews.”  Petitioners  argue  that  in 
addition  to  its  original  questionnaire, 
the  Department  issued  a  lengthy 
supplemental  questionnaire  in  the  case, 
which  specific^ly  requested 
clarification  of  Rautaruukki’s  PLSPEC 
and  CONNUM  assignments,  as  well  as 
its  submitted  cost  information, 
including  cost  “extras.” 

Petitioners  state  that  section  1677e(b) 
of  the  statute  provides  that  if  a 
respondent  fails  "to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  *  *  *  the  Department’s  request  for 
information,  *  *  *  the  Department  in 
reaching  its  determination  may  use  an 
inference  that  is  adverse  to  the  interests 
of  that  party  in  selecting  from  among  the 
facts  otherwise  available.”  Petitioners 
claim  that  Rautaruukki  has  not  acted  to 
the  best  of  its  ability  to  comply  with  the 
Department’s  instructions  in  this 
review;  therefore,  the  Department 
should  use  an  adverse  inference  when 
applying  facts  available.  Petitioners 
assert  that  the  Department  should  apply 
the  highest  rate  frnm  any  prior  segment 
of  this  proceeding — 32.^  percent. 

Respondent  claims  that  it  provided 
the  necessary  information  requested  by 
the  Department  during  this 
administrative  review.  In  Rautaruukki’s 


view,  its  cooperation  is  confirmed  by 
the  record.  Respondent  argues  that  it 
provided  information  which  was  within 
its  corporate  control  and  sought 
information  from  other  companies  as 
well  as  the  Government  of  Finland. 
Respondent  states  that  it  was  fully 
cooperative  and  responsive  diuing  the 
sales  and  cost  yerifications  by  the 
Department,  which  extended  over  a 
period  of  ten  days.  Rautaruukki  claims 
it  responded  fully  and  promptly  to  the 
Department’s  requests,  and  it  assigned 
sufficient  and  appropriate  personnel  to 
insure  the  orderly  and  accurate 
progression  of  the  verification. 
Respondent  argues  that  the  Department 
confirmed  that  the  information 
submitted  by  Rautaruukki  was  accurate, 
complete  and  verifiable  through  its 
testing  of  Rautaruukki’s  responses 
against  the  company’s  normal 
accounting  and  financial  records,  and 
that  the  Department  reconciled 
Rautaruukki’s  response  to  those  records. 

Department’s  Position 

As  indicated  in  previous  comments, 
we  disagree  with  petitioners  that  the 
Department  should  reject  Rautaruukki’s 
responses,  and  apply  adverse  total  facts 
available.  We  are  making  the 
adjustments  to  Rautaruukki’s  submitted 
data  described  above  and  using  this  data 
to  calculate  Rautaruukki’s  antidumping 
duty  margin.  As  the  Department  finds 
that  the  use  of  total  facts  available  is  not 
appropriate,  the  issue  of  whether  or  not 
we  should  apply  adverse  facts  available 
is  moot. 

Final  Results  of  Review 


As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margin  exists: 


Manufacturer/ 

Period  of  re- 

Margin 

exporter 

view 

(percent) 

Rautaruukki 

Oy . 

8/1/94-7/31/95 

24.95 

The  Department  shall  determine,  and 
the  Customers  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  difierences  b^ween 
export  price  and  normal  value  may  vary 
frnm  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
cut-to-length  carbon  steel  plate  from 
Finland  within  the  scope  of  the  order 
entered,  or  withdrawn  frnm  warehouse. 


for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  pteriod 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  cash  deposit 
for  all  other  manufactmers  or  exporters 
will  continue  to  be  32.80  percent,  the 
“all  others”  rate  established  in  the  LTFV 
investigation.  See  Antidumping  Duty 
Order:  Certain  Cut-to-Lengtb  Carbon 
Steel  Plate  from  Finland,  58  FR  44165 
(August  19, 1993).  These  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidrunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidiunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  .APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
353.22. 

Dated:  April  2, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-9426  Filed  4-14-97;  8:45  am) 
Ba.UNO  CODE  3610-OS-M 


18476 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A^I-804] 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  the  Netherlands:  Final 
Results  of  Antidumping  Duty 
AdministFative  Review 

AQENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  4, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cold-rolled  carbon  steel  flat  products 
from  the  Netherlands.  This  review 
covers  one  manufacturer/exporter  of  the 
sub)ect  merchandise  to  the  United 
States  during  the  period  of  review 
(POR),  August  1, 1994,  through  July  31, 
1995.  We  gave  interested  parties  an 
opportunity  to  cmnment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  conunents  received,  we 
have  changed  the  results  from  those 
presorted  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Kramer  or  Linda  Ludwig, 
Enforcement  Group  m.  Import 
Administration,  International  Trade 
Admirristration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0405  or  (202)  482- 
3833,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  4, 1996,  the  Department 
published  in  the  FedcHral  Register  (61 
FR  51891)  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain  cold- 
rolled  cadxm  steel  flat  products  from 
the  Netherlands  (58  FR  44172,  August 
19, 1993).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  ail  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amencbnents  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition. 


imless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  this  Review 

The  products  covered  by  this  review 
include  cold-rolled  (cold-reduced) 
carbon  steel  flat-rolled  products,  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances, 
in  coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 
thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  Harmonized  Tariff  Schedule  (HTS) 
imder  item  numbers  7209.15.0000, 
7209.16.0030,  7209.16.0060, 
7209.16.0090,  7209.17.0030, 
7209.17.0060,  7209.17.0090, 
7209.18.1530,  7209.18.1560, 
7209.18.2550,  7209.18.6000, 
7209.25.0000,  7209.26.0000, 
7209.27.0000,  7209.28.0000, 
7209.90.0000,  7210.70.3000, 
7210.90.9000,  7211.23.1500, 

7211.23.2000,  7211.23.3000, 

7211.23.4500,  7211.23.6030, 
7211.23.6060,  7211.23.6085, 
7211.29.2030,  7211.29.2090, 

7211.29.4500,  7211.29.6030, 
7211.29.6080,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7215.50.0015, 
7215.50.0060,  7215.50.0090, 
7215.90.5000,  7217.10.1000, 

7217.10.2000,  7217.10.3000, 
7217.10.7000,  7217.90.1000, 
7217.90.5030,  7217.90.5060,  and 
7217.90.5090.  Included  in  tUs  review 
are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  “worked 
after  rolling”) — for  example,  products 
which  have  been  beveled  or  rovmded  at 
the  edges.  Excluded  from  this  review  is 
certain  shadow  mask  steel,  i.e., 
aliuninum-killed,  cold-rolled  steel  coil 
that  is  opeh-coil  annealed,  has  a  carbon 
content  of  less  than  0.002  percent,  is  of 
0.003  to  0.012  inch  in  thidmess,  15  to 
30  inches  in  width,  and  has  an  ultra  flat, 
isotropic  surface,  llese  HTS  item 
niunbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 


The  POR  is  August  1, 1994,  through 
July  31, 1995.  This  review  covers  entries 
of  certain  cold-rolled  carbon  steel  flat 
products  from  the  Netherlands  by 
Hoogovens  Staal  B.V.  (Hoogovens). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttd  briefs  firom  the  respondent 
(Hoogovens)  and  petitioners  (Bethlehem 
Steel  Corporation,  U.S.  Steel  Company 
(a  Unit  of  USX  Corporation),  Inland 
Steel  Industries,  Inc.,  Geneva  Steel,  Gulf 
States  Steel  Inc.  of  Alabama,  Sharon 
Steel  Corporation,  and  Lukens  Steel 
Company).  A  hearing  was  held  on 
November  25, 1996,  at  which  the  parties 
presented  their  arguments. 

Comment  1 

Respondent  argues  that  the 
Department  should  not  have  applied  the 
reimbursement  regulation,  19  CHI 
353.26,  to  more  than  double  Hoogovens’ 
weighted-average  margin  in  the 
preliminary  results  of  review.  Because 
no  duties  have  been  assessed, 
reimbursement  could  not  have  occurred, 
and  the  Department’s  determination  is 
prematme.  Hoogovens  claims  that  the 
reimbursement  regulation  may  not  be 
applied  prospectively  at  the  time  of  the 
fbial  results,  but  may  only  be  applied  at 
the  time  of  liquidation  by  Customs. 
Hoogovens  has  submitted  for  the  record 
evidence  demonstrating  that  it  has 
revised  its  agency  agreement  with 
Hoogovens  Steel  USA,  Inc.  (HSUSA)  to 
clarify  that  no  reimbursement  will 
occur. 

Respondent  argues  that  the 
Department  lacks  the  statutory  authority 
to  deduct  fat>m  U.S.  price  the  amounts 
of  antidumping  duties  paid  or 
reimbursed  by  foreign  exporters  to 
affiliated  importers.  The  Department’s 
authority,  Hoogovens  alleges,  does  not 
extend  to  situations  where  transactions 
cannot  be  construed  as  payments  by  a 
seller  to  a  buyer,  and  caimot  therefore 
affect  U.S.  price.  Because  there  is  no 
sale  between  Hoogovens  and  HSUSA, 
an  affiliated  selling  agent  which  neither 
pmchases,  takes  title  to  nor  resells 
subject  merchandise,  transactions 
between  Hoogovens  and  HSUSA  have 
no  effect  on  the  price  of  Hoogovens’ 

U.S.  sales.  Respondent  cites  the  CTT’s 
decision  in  Outokumpu  Copper  Rolled 
Products  ^  V.  United  States,  829  F. 
Supp.  1371  (1993)  in  support  of  the 
claim  that  the  reimbursement  regulation 
only  applies  to  transactions  between  a 
seller  and  a  buyer. 

Respondent  argues  that  imtil  recently 
the  Department’s  view  was  that  the 
reimbursement  regulation  is  limited  to 
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situations  in  which  the  importers  or 
customers  are  unaffiliated.  Since  the 
Department  ignores  transfer  prices  and 
all  other  financial  transactions  between 
affiliated  parties,  no  adjustments  to  U.S. 
price  are  ever  made  as  a  result  of  these 
transactions.  Hoogovens  claims  that  the 
reimbursement  regulation  is  therefore 
inapplicable  in  constructed  export  price 
(CEP)  situations,  citing  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  thereof  from  France, 
et.  al.,  58  FR  39729,  39736  (July  26. 

1993).  In  Color  TVs,  the  Department 
justified  the  extension  of  the 
reimbursement  regulation  to  affiliated 
parties  in  CEP  transactions  on  the  basis 
that  otherwise  the  remedial  effect  of  the 
antidumping  law  could  be  defeated.  61 
FR  at  4410.  In  short,  the  reimbursement 
regulation  is  intended  to  prevent 
attempts  by  foreign  exporters  to  avoid 
the  impact  of  an  antidiunping  order  by 
reducing  the  effective  price  to  U.S. 
customers.  Hoogovens  considers  that 
the  Department’s  application  of  the 
reimbursement  regulation  to  CEP 
transactions  is  widiout  statutory  basis. 
Further,  respondent  argues  that  since 
transactions  between  Hoogovens  and 
HSUSA  are  not  CEP  sales,  and 
Hoogovens  does  not  make  CEP  sales  of 
subject  merchandise  to  imaffiliated 
purchasers,  antidumping  margins 
cannot  be  calculated  on  transactions 
between  Hoogovens  and  HSUSA,  as 
these  transactions  have  no  bearing  on 
the  effective  price  to  Hoogovens’ 
imaffiliated  U.S.  customers. 

Finally,  respondent  claims  that  in  the 
absence  of  any  possible  effect  on  U.S. 
price,  the  Department’s  decision  to 
make  a  deduction  in  this  case  can  only 
be  construed  as  an  attempt  to  expand 
the  reimbursement  regulation  to  treat 
duty  as  a  cost.  Further,  respondent 
alleges  that  the  Department’s 
meffiodology  in  the  preliminary  results 
of  deducting  the  calculated  margin  from 
U.S.  price,  ffiereby  more  than  doubling 
Hoogovens’  dumping  margin,  violates 
Article  9.3  of  the  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tariffs  and  Trade 
1994  (“WTO  Antidumping  Code’), 
which  provides  that  the  amount  of  any 
antidumping  duties  assessed  shall  not 
exceed  the  calculated  dumping  margin. 

Petitioners  support  the  Department’s 
decision  to  apply  the  reimbursement 
regulation  and  to  deduct  from  U.S.  price 
the  antidumping  duties  that  Hoogovens 
has  agreed  to  reimburse  to  its  affiliated 
importer.  In  Color  Television  Receivers 
from  the  Republic  of  Korea,  61  FR  4408, 
4411  (February  6, 1996),  the  Department 
determined  that  reimbursement  takes 
place  between  affiliated  parties  if  the 
evidence  demonstrates  that  the  exporter 


directly  pays  antidumping  duties  for  the 
affiliated  importer  or  reimburses  the 
importer  for  such  duties. 

Petitioners  argue  that  the 
Department’s  decision  to  apply  the 
reimbursement  regulation  in  the 
preliminary  results  of  this  review  was 
well  founded,  given  the  verified  record 
evidence.  At  verification,  the 
Department  examined  HSUSA’s  role  as 
the  importer  of  record,  including  its 
payment  of  import  duties  and  fees.  The 
Department  examined  the  notes  to 
NVW’s  financial  statements,  credit  notes 
and  the  associated  bank  statements,  and 
obtained  Hoogovens’’  agency  agreement 
with  NVW  (now  known  as  HSUSA). 

Petitioners  argue  further  that 
respondent’s  interpretation  is  flatly 
inconsistent  with  the  terms  of  the 
regulation  and  has  been  explicitly 
rejected  by  the  Court  of  International 
Trade  (QT).  The  regulation  provides 
that  the  adjustment  for  the 
reimbursement  of  antidumping  duties 
will  be  made  in  calculating  the  United 
States  price.  See  19  CFR  353.26  (a)  (1). 

As  the  Department  calculates  the  United 
States  price  at  the  time  of  its  final 
results,  not  some  time  after  liquidation 
and  the  actual  payment  of  antidumping 
duties,  the  regulation  plainly  anticipates 
that  an  adjustment  for  the 
reimbursement  of  antidumping  duties 
can  be  made  as  part  of  .  the  final  results 
based  on  evidence  of  an  agreement  to 
reimburse  such  duties. 

Petitioners  cite  the  QT’s  decision  in 
PQ  Corp.  V.  United  States,  652  F.  Supp. 
724,  737  (OT,  1987),  reaffirmed  in 
Federal-Mogul  Corp.  v.  United  States, 
813  F.  Supp.  856,  872  (CTT,  1993),  as 
approving  the  Department’s  practice  of 
m^ng  an  adjustment  for  reimbursed 
antidumping  duties  (1)  as  part  of  its 
calculation  of  the  dumping  margin,  (2) 
based  on  the  actual  amount  to  be 
assessed,  and  (3)  based  on  the 
producer’s  agreement  to  reimburse  such 
duties. 

Petitioners  argue  further  that  in  cases 
where  there  is  no  clear  evidence  of  an 
agreement  to  reimburse,  the  CTT  has 
looked  to  whether  there  is  “a  link 
between  intracorporate  transfers  and  the 
reimbursement  of  antidumping  duties.’’ 
See,  e.g.  Torrington  Company  v.  United 
States,  Slip.  Op.  96-163,  OT  (1996).  In 
the  present  case,  the  Department  foimd 
evidence  of  both  an  agreement  to 
reimburse  antidumping  duties  and 
actual  evidence  of  such  reimbursement 
in  the  form  of  transfers  to  cover  cash 
deposits  of  antidumping  duties. 

Petitioners  urge  the  Itepartment  to 
reject  the  amended  agency  agreement 
filed  by  respondent  on  September  26. 
1996,  as  untimely.  Even  if  the 
Department  does  not  reject  the  new 


information,  petitioners  argue  that  at  the 
time  the  transactions  took  place,  anihat 
the  time  the  merchandise  was  imported, 
respondent  had  agreed  to  reimburse 
antidumping  duties. 

Petitioners  note  that  the  test  for 
determining  whether  the  reimbursement 
regulation  applies  in  a  situation  where 
there  is  an  affiliated  importer  is  not 
whether  there  has  been  a  demonstrated 
impact  upon  the  U.S.  price,  but  whether 
the  evidence  demonstrates  that  the 
exporter  directly  pays  or  reimburses  the 
importer  for  such  duties.  See  Color 
Televisions  from  Korea,  61  FR  at  4411; 
Brass  Sheet  and  Strip  from  the 
Netherlands,  57  FR  at  9537  (March  19, 
1992);  Brass  Sheet  and  Strip  from 
Sweden,  57  FR  at  2708  (January  23, 

1992);  Brass  Sheet  and  Strip  from  Korea, 
54  FR  at  33258  (August  14. 1989). 
Petitioners  further  observe  that  even 
though  the  regulation  does  not  require 
some  kind  of  independent  showing  of 
an  effect  on  price,  it  is  clear  that  where 
an  exporter  reimburses  an  importer  for 
antidumping  duties,  the  importer,  along 
with  the  ultimate  purchaser,  is  relieved 
of  liability  of  the  duties. 

Petitioners  ar^e  that  Hoogovens’ 
claim  that  the  Department’s  application 
of  the  reimbursement  regulation  in  this 
review  violates  the  WTO  Antidumping 
Code  is  unfounded.  Article  2.4  of  tne 
Code  specifically  provides  for 
adjustments  to  be  made  to  ensure  a  fair 
comparison  between  the  export  price 
and  the  normal  value.  In  petitioners’ 
view,  the  Department  appropriately 
made  an  adjustment  to  account  for  the 
fact  that  Hoogovens  was  reimbursing  the 
importer  for  antidumping  duties,  and 
was  therefore  bearing  the  expense  of 
such  duties. 

Department’s  Position 

We  previously  determined  that 
reimbursement,  within  the  meaning  of 
§  353.26  of  the  Department’s 
regulations,  takes  place  between 
affiliated  parties  if  the  evidencd 
demonstrates  that  the  exporter  directly 
pays  antidiunping  duties  for  the 
affiliated  importer  or  reimburses  the 
importer  for  such  duties.  See  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
J^ty  Administrative  Reviews,  ("Final 
Results  of  Korean  Tvs”)  (61  FR  4408, 
4411,  Feb.  6. 1996).  This  position  has 
been  upheld  by  the  Court  of 
International  Trade  in  Outukumpu 
Copper  Rolled  Products  AB  v.  United 
States,  829  F.  Supp.  1371  (OT  1993). 
However,  as  we  also  stated  in  the  Final 
Results  of  Korean  Tvs,  application  of  the 
regulation  to  affiliated  parties  does  not 
imply  that  exporters  and  producers 
automatically  will  be  assumed  to  have 
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reimbursed  affiliated  U.S.  importers  for 
antidumping  duties  by  virtue  of  the 
relationship  between  them.  While  we 
have  recognized  that  ail  transactions 
between  affiUated  parties  must  be 
scrutinized  with  care,  the  relationships 
between  the  parties  are  too  complex  to 
justify  such  an  assumption.  Instead  we 
have  reUed  upon  evidence  of 
inappropriate  financial  intermingling  or 
an  agreement  to  reimburse  antidumping 
duties  between  the  two  affiUated 
parties.  Id  at  4411. 

Consistent  with  our  practice,  in  the 
first  administrative  review  of  this  order 
we  stated  that  an  agreement  to 
reimburse  antidumping  duties  is 
sufficient  to  trigger  the  reimbursement 
regulation.  See  Certain  Cold-Rolled 
Steel  Flat  Products  From  the 
Netherlands:  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  61  FR  48465, 48470  (Sept.  13, 
1996).  For  the  preliminary  results  of  this 
review,  as  in  the  first  review  of  this 
order,  we  based  our  determination  upon 
evidence  that  an  agreement  was  in  place 
for  the  reimbursement  of  duties  to  be 
assessed.  See  Certain  Cold-Rolled  Steel 
Flat  Products  From  the  Netherlands; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  61  FR 
51888,  51891  (Oct.  4, 1996).  In  fight  of 
the  evidence  now  on  the  record,  we 
have  determined  that  Hoogovens  and 
HSUSA  no  longer  have  an  agreement  to 
reimburse  antidumping  duties  to  be 
assessed  for  this  review  and  that 
HSUSA  is  responsible  for  the  payment 
of  such  duties.  See  Proprietary  Memo  to 
File,  April  2, 1997. 

Petitioners  have  argued  that 
Hoogovens  continues  to  reimburse 
duties.  However,  in  the  Department’s 
view,  the  evidence  on  the  record  of  this 
review  indicates  that  the  respondent  has 
changed  its  practice  with  respect  to 
reimbursement  and  has  refunded  cash 
deposits  paid  by  Hoogovens. 

Further,  petitioners  seek  to  invoke  the 
reimbursement  regulation  regardless  of 
whether  an  amended  agreement  makes 
HSUSAjssponsible  for  payment  of  all 
antkhimping  duties  and  requires  the 
affiliate  to  refund  cash  deposits 
because,  petitioners  contend,  at  the  time 
the  transactions  took  place,  respondent 
had  agreed  to  reimburse  antidumping 
duties.  We  find  this  ai'gument 
unpersuasive.  The  issue  is  not  when  the 
arrangement  to  reimburse  was 
abrogated,  but  rather  whether  there  is  an 
agreement  to  reimburse  antidumping 
duties  to  be  assessed  at  the  time  of  the 
final  results.  As  we  stated  in  the  first 
review,  the  payment  of  cash  deposits 
does  not,  by  itself,  constitute 
reimbursement  of,  or  an  agreement  to 
reimburse,  antidumping  duties  to  be 


assessed.  In  the  preliminary  results  of 
this  review,  as  in  the  first  review,  we 
determined  that  the  payment  of  cash 
deposits  by  the  parent  company 
substantiated  the  existence  of  an 
agreement  to  reimburse  duties  to  be 
assessed.  For  these  final  results,  HSUSA 
has  presented  evidence  that  the 
agreement  has  been  amended  to 
eliminate  reimbursement  of 
antidumping  duties.  It  has  substantiated 
that  amendment  with  evidence  of  a 
refund  of  cash  deposits  pertaining  to 
entries  in  the  first  review  period.  Based 
upon  this  evidence,  we  determined  that 
Hoogovens  is  no  longer  reimbursing,  or 
has  an  agreement  to  reimburse, 
antidumping  duties  to  HSUSA. 

Therefore,  we  have  not  applied  the 
reimbursement  regulation  in  the  final 
results  of  this  review. 

While  we  find  that,  based  upon  the 
evidence  on  the  record,  the 
reimbursement  regulation  is 
inapplicable  in  this  review,  as  noted 
above,  transactions  between  affiliated 
parties  must  be  scrutinized  with  care. 
Because  Hoogovens  previously  had  an 
agreement  to  reimburse  duties,  and 
continues  to  advance  the  funds  to  cover 
cash  deposits,  in  future  reviews  we  Will 
thoroughly  monitor  the  refund  of  cash 
deposits,  scrutinize  the  operation  of  the 
agreement,  and  examine  whether  there 
is  any  inappropriate  financial 
intermingling,  to  ensure  that 
reimbursement  does  not  recur.  In 
addition,  we  will  verify  relevant 
information  submitted  on  the  record, 
where  appropriate. 

Comment  2 

Hoogovens  argues  that  the 
Department’s  method  of  calculating 
profit  resulted  in  an  excessive  allocation 
of  profit  to  constructed  export  price 
(CEP)  sales.  This  occurred,  respondent 
alleges,  because  the  Department 
calculated  the  total  profit  on  all  reported 
sales,  including  export  price  (EP)  sales 
and  home  market  (HM)  sales  that  were 
outside  the  actual  period  of  review 
(POR)  of  August  1994  to  July  1995.  The 
extended  window  period  for  home 
market  sales  in  this  review  was 
December  1993  to  September  1995, 
whereas  Hoogovens  was  required  to 
report  CEP  sales  made  during  the  POR. 
The  calculation  of  profit  for  a  longer 
period  on  EP  and  HM  sales  than  for  the 
reported  CEP  sales  results  in  an  increase 
in  the  amount  of  profit  allocated  to  CEP 
and  hence  deducted  fiom  U.S.  price. 
This,  in  turn,  artificially  inflates  the 
margins  on  CEP  sales.  Hoogovens  claims 
that  in  calculating  the  CEP  profit  ratio, 
the  Department  should  calculate  the 
total  profit  based  only  on  EP  and  home 


market  sales  made  during  the  actual 
POR. 

Petitioners  coimter  that  this 
suggestion  conflicts  with  the  plain 
language  of  section  772  (f)  (2)  of  the  Act. 
Under  the  statute,  only  normal  yalue 
and  CEP  sales  are  considered  in  the 
calculation  of  CEP  profit.  EP  sales  do 
not  enter  into  the  calculation.  The 
Department’s  program  erroneously 
included  the  profit  from  EP  sales.  The 
statute  defines  total  actual  profit  as  the 
total  profit  earned  by  the  foreign 
producer,  exporter  and  affiliated  parties 
(in  the  United  States)  for  which  total 
expenses  are  determined.  In  turn,  total 
expenses  are  defined  as  those  “incurred 
with  respect  to  the  subject  merchandise 
sold  in  the  United  States  and  the  foreign 
like  product  sold  in  the  exporting 
country  if  such  expenses  were  requested 
by  the  administering  authority  for  the 
purpose  of  establishing  normal  value 
and  constructed  export  price.’’  The 
Department  requested  home  market 
information  for  the  extended  window 
period  challenged  by  Hoogovens; 
therefore  under  the  statute  the 
Department  must  calculate  profit  using 
this  same  information. 

Department’s  Position 

We  disagree  with  respondent.  The 
expenses  requested  by  the  Department 
for  the  purpose  of  establishing  the 
normal  value  of  the  foreign  like  product 
sold  in  the  Netherlands  were  those 
incurred  dining  the  extended  window 
period.  Consequently,  the  statute 
provides  that  these  expenses  are  to  be 
used  in  the  calculation  of  the  CEP  profit 
ratio.  We  disagree  with  petitioners’ 
argument  that  EP  sales  should  be 
excluded  from  the  total  profit 
calculation.  The  calculation  of  total 
actual  profit  imder  section  772(f)(2)(D) 
includes  all  revenues  and  expenses 
resulting  from  the  respondent’s  EP  sales, 
as  well  as  from  its  CEP  and  home 
market  sales.  The  basis  for  total  actual 
profit  is  the  same  as  the  basis  for  total 
expenses  under  section  772(f)(2)(C).  The 
first  alternative  under  this  section  states 
that  for  purposes  of  determining  profit, 
the  term  “total  expenses’’  refers  to  all 
expenses  incurred  with  respect  to  the 
subject  merchandise,  as  well  as  home 
market  expenses.  Where  the  respondent 
makes  bodi  EP  and  CEP  sales  to  the 
United  States,  sales  of  the  subject 
merchandise  would  encompass  all  such 
transactions. 

Comment  3 

Petitioners  argue  that  in  the 
preliminary  results,  the  Department 
improperly  excluded  imputed  expenses 
(j.e.,  credit  ex|>enses  and  inventory 
carrying  costs)  from  the  calculation  of 
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total  United  States  expenses  for  the 
purpose  of  determining  profit  on  CEP 
sales.  Section  772(d)  of  the  Act  provides 
that  the  price  used  to  establish  CEP 
shall  be  reduced  by  an  amount  for  profit 
allocated  to  U.S.  selling  expenses  and 
costs  of  further  manufactxuing.  Section 
772(f)  further  provides  that  the  profit 
shall  be  determined  by  multiplying  total 
actual  profit  by  the  “applicable 
percentage,”  i.e.,  the  percentage 
determined  by  dividing  “total  United 
States  expenses”  by  the  total  expenses. 
The  statute  defines  “total  United  States 
expenses”  as  the  total  expenses 
described  in  sections  772(d)  (1)  and  (2). 
These  sections  refer  to  the  direct  and 
indirect  selling  expenses  incurred  in  the 
United  States  and  the  cost  of  any  further 
manufacturing  in  the  United  States. 

Petitioners  argue  that  CEP  is 
calculated  by  d^ucting  credit  expenses 
and  inventory  carrying  costs  (“ICC”) 
(from  the  selUng  price  to  the  first 
imaffiliated  customer)  under  section 
772(d)(1).  Accordingly,  these  amoimts 
must  be  considered  a  part  of  “total 
United  States  expenses”  and  must  be 
included  in  the  allocation  factor  for 
such  expenses.  In  Certain  Stainless  Wire 
Rods  from  France,  the  Department 
indicated  that  this  is  its  practice  (61  FR 
47874,  47882  (September  11, 1996)): 

When  the  Department  allocates  a  portion  of 
the  actual  profit  to  each  U.S.  CEP  sale,  we 
have  included  imputed  credit  and  inventory 
carrying  costs  as  part  of  the  total  U.S. 
expenses  allocation  factor.  This  methodology 
is  consistent  with  section  772(f)(1)  of  the 
statute  which  defines  “total  United  States 
Expenses”  as  the  total  expenses  described 
under  section  772(d)  (1)  and  (2).  Such 
expenses  include  both  credit  and  inventory 
canying  costs. 

Petitioners  conclude  that  the 
Department  should  correct  its  margin 
program  to  include  imputed  expenses  in 
the  calculation  of  total  United  States 
expenses. 

Respondent  argues  that  the 
Department  should  not  include  imputed 
expenses  in  its  allocation  of  profit  to 
CEP  sales.  In  the  preliminary 
determination,  while  the  Department 
excluded  the  imputed  expenses  firom 
CEPSELL,  it  also  excluded  imputed 
expenses  on  EP  and  home  market  sales 
fiom  both  the  calculation  of  total  profit 
and  the  allocation  of  the  profit.  While 
petitioners  argue  that  the  Department 
should  include  the  imputed  expenses  in 
the  numerator  for  this  allocation 
(CEPSELL),  they  fail  to  mention  that 
these  expenses  should  also  be  included 
in  the  denominator  (TOTEXP)  for  this 
calculation.  Hoogovens  argues  that  the 
petitioners’  methodology  would 
artificially  inflate  the  allocation  ratio. 


which  would  overstate  the  amount  of 
profit  allocated  to  the  CEP  sale. 

Hoogovens  takes  no  position  on 
whether  the  imputed  expenses  should 
be  included  or  excluded  from  the  CEP 
allocation.  Its  sole  concern  is  that  these 
expenses  be  treated  consistently  in  all 
aspects  of  the  CEP  profit  allocation.  In 
the  event  that  the  Department  decides  to 
include  the  imputed  expenses  in  the 
CEP  selling  expenses  used  to  allocate 
profit,  Hoogovens  argues  the 
Department  should  ensure  ccxisistency 
by  including  the  imputed  expenses  in 
all  aspects  of  the  profit  allocation.  Thus, 
in  calculating  the  ratio  of  U.S.  selling 
expenses  to  total  selling  expenses, 
Hoogovens  argues  the  Department 
should  include  the  imputed  expenses 
on  CEP  sales  in  the  numerator 
(CEPSELL),  and  should  include  the 
imputed  expenses  on  all  U.S.  and  home 
market  sales  in  the  denominator 
(TOTEXP). 

Department’s  Position 

We  agree  with  petitioners  that 
imputed  credit  and  inventory  carrying 
costs  should  be  included  in  the 
definition  of  total  United  States 
expenses  used  in  the  allocation  of  profit 
to  CEP  sales,  consistent  with  section 
772(f)(1),  and  have  revised  our 
methodology  for  these  final  results.  The 
Statement  of  Administrative  Action 
(SAA)  of  the  URAA  states  that:  “The 
total  U.S.  expenses  are  all  of  the 
expenses  deducted  under  section  772(d) 
(1)  and  (2)  in  determining  the 
constructed  export  price.”  SAA  at  154. 
The  SAA  also  explains  section 
772(d)(1)(D)  as  providing  for  the 
deduction  from  CEP  of  indirect  selling 
expenses.  Thesa  typically  include 
imputed  inventory  carrying  costs,  which 
represent  the  opportunity  costs  of  the 
capital  tied  up  in  inventories  of  the 
finished  merchandise.  {Id.)  Section 
772(d)(1)(B)  explicitly  includes  credit 
expenses  as  among  the  direct  selling 
expenses  to  be  deducted  from  CEP. 

We  disagree  with  respondent  that 
imputed  c^it  and  inventory  carrying 
costs  should  be  added  to  the  total 
expenses  used  in  the  denominator  in  the 
C^  profit  allocation.  In  determining  the 
amount  of  profit  to  allocate  to  each  CEP 
sale,  the  Department  first  computes  the 
total  profit  earned  by  the  foreign 
producer.  This  amount  is  based  on  the 
producer’s  actual  profits  calculated  in 
accordance  with  section  772(f)(2)(D)  of 
the  Act  and  includes  any  below  cost 
sales  but  excludes  sales  made  to 
affiliates  at  non-arm’s  length  prices. 
Because  it  is  the  “actual”  profit,  the 
amount  reflects  the  actual  interest 
expense  incurred  by  the  producer. 


A  portion  of  the  total  actual  profit  is 
then  allocated  to  the  U.S.  expenses 
incurred  for  each  CEP  sale.  This  is  done 
based  on  the  applicable  percentage 
described  in  section  772(f)(2)(A)  of  the 
Act.  In  calculating  this  percentage,  the 
statute  directs  us  to  include  in  the 
numerator  the  CEP  expenses  deducted 
under  772(d),  which  includes  imputed 
credit  and  inventory  carrying  costs.  In 
contrast,  the  total  expenses  in  the 
denominator  are  those  used  to  compute 
total  actual  profit.  See  section 
772(f)(2)(D).  As  discussed  above, 

“actual”  profit  is  calculated  on  the  basis 
of  “actual”  rather  than  imputed 
expenses.  Although  the  actual  and 
imputed  amovmts  may  differ,  if  we  were 
to  account  for  imputed  expenses  in  the 
denominator  of  the  CEP  allocation  ratio, 
we  would  double  count  the  interest 
expense  incurred  for  credit  and 
inventory  carrying  costs  because  these 
expenses-are  already  included  in  the 
denominator. 

Comment  4 

Petitioners  argue  that  the  Department 
should  reject  Hoogovens’  claim  that  it 
sells  to  only  one  level  of  trade  (LOnP).  In 
respondent’s  initial  Section  A  response 
in  &is  review,  Hoogovens  stated  &at  it 
sold  to  two  categories  of  customers, 
which  constituted  distinct  levels  of 
trade:  service  centers  and  end-iisers. 
However,  when  it  submitted  its  Section 
B  response,  Hoogovens  claimed  that  all 
its  customers  were  at  a  single  LOT  and 
that  it  was  unable  to  distinguish 
between  the  selling  functions  performed 
for  different  customers.  Hoogovens  did 
not  complete  the  chart  identifying 
selling  fimctions  requested  in  a 
supplemental  questionnaire  imtil 
verification,  and  petitioners  argue  the 
Department  should  have  rejected  it  as 
untimely. 

Petitioners  argue  the  record  shows 
that  Hoogovens’  customers  are  at  two 
levels  of  trade.  First,  petitioners  claim 
that  service  centers,  which  function  as 
distributors,  and  end  users  are  at 
different  phases  of  marketing.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Canada  and 
Certain  Cut-to-Len^  Carbon  Steel  Plate 
from  Canada;  Preliminary  Results  of 
Antidumping  Administrative  Reviews, 

61  FR  51891,  51896  (October  4, 1996). 

In  its  Section  A  response  at  13  (Public 
Version),  Hoogovens  stated: 

The  basis  for  distinguishing  steel  service 
centers  from  end-users  is  that  the  former  do 
not  consume  the  steel  they  purchase  from 
Hoogovens,  but  rather  function  in  a  manner 
similar  to  distributors  (although  *  *  *  some 
•.provide  processing  services).  Steel  service 
centers/distributors,  in  turn,  sell  cold-rolled 
steel  to  the  same  types  of  end-user  customers 
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as  Hoogovens.  Thus,  the  end-user  customers 
are  furmer  “removed”  frcnn  Hoogovens’ 

Cactory  than  are  the  steel  service  centers. 

Petitioners  argue  that  the  differences  in 
the  selling  functions  performed  for  each 
group  are  well-documented,  citing 
Hoogovens’  statement  that  it  provided 
“far  greater  sales  assistance,  such  as 
quality  and  product  development 
support”  to  its  end-user  customers  than 
to  its  service  center  customers. 

Hoogovras  also  stated  that  it  had  just- 
in-time  (JIT)  delivery  arrangements  with 
many  of  its  end-user  customers,  but  not 
with  service  centers.  (Section  A 
response  at  14.)  Petitioners  ask  the 
Department  to  consider  service  centers 
and  end-users  as  distinct  levels  of  trade 
for  the  final  determination,  and  to  make 
LX3T  adjustments,  as  appropriate. 

Finally,  petitioners  ask  the  Department 
to  deny  Hoogovens  the  capped  CEP 
adjustment,  because  Hoogovens  has 
failed  to  provide  complete  or  timely 
LOT  data  in  this  review. 

Hoogovens  responds  that  at  the  time 
it  sulnnitted  its  Section  A  response  in 
this  review,  the  Department  had  not  yet 
published  any  determinations 
explaining  and  applying  the  URAA  LOT 
provisions.  Hoogovens  continued  to  rely 
on  the  levels  of  trade  used  in  the 
investigation  and  the  first 
administrative  review,  which  were 
based  on  the  market  function  of  the 
customer,  rather  than  on  selling 
functions  performed  by  Hoogovens. 
While  Hoogovens  stat^  that  it  provides 
more  “sales  assistance”  to  end-user 
customers,  the  bfisic  distinction  was  the 
natxue  of  the  customer’s  business  rather 
than  the  selling  functions  performed  by 
Hoogovens. 

To  the  best  of  Hoogovens’  knowledge, 
the  supplemental  questionnaire  issued 
by  the  Department  in  the  investigation 
of  Certain  Pasta  Products  from  Italy  and 
Turkey,  of  which  Hoogovens  received  a 
copy  before  it.  submitted  its  Section  B 
response,  was  the  first  time  that  the 
Department  had  developed  a  series  of 
questions  designed  to  assist  in  making 
determinations  of  LOT  under  the  URAA 
LOT  provisions.  After  reviewing  the 
questionnaire,  Hoogovens  determined 
that  it  could  not  substantiate  the 
previously-claimed  LOT  based  on  the 
selling  functions  it  performed  for  sales 
to  the  two  categories  of  customers. 

Petitioners  are  wrong,  Hoogovens 
argues,  to  say  that  identifying  sales  “at 
difterent  phases  of  marketing” 
represents  “the  first  prong  of  the  test  to 
demonstrate  two  difterent  levels  of 
trade.”  Petitioners’  Brief  at  5.  On  the 
contrary,  Hoogovens  claims,  it  is  well- 
established  that  imder  the  URAA  and  as 
stated  in  ADDENDUM  I  to  the 
Department’s  questionnaire,  “the  selling 


functions  that  a  customer  performs  do 
not  establish  that  difterent  LOTs  exist 

*  •  *  ”  Although  the  petitioners  rely  on 
the  Department’s  preliminary 
determination  in  the  1994/95 
administrative  reviews  of  the  Canadian 
flat-rolled  steel  cases  as  support  for  their 
interpretation,  in  those  results. 
Hoogovens  argues,  the  Department 
stressed  that  “even  substantial” 
difterences  in  selling  functions  are  not 
alone  sufficient  to  establish  difterent 
LOTs.  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Canada 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Canada:  Preliminary  Results 
of  Antidumping  Administrative 
Reviews,  61  FR  51891,  51896. 
Respondent  points' out  that  even  where 
it  found  customers  at  difterent  phases  of 
marketing,  the  Department  did  not 
necessarily  find  difterent  LOTs. 

Hoogovens  argues  that  the  petitioners 
have  failed  to  point  to  any  evidence  in 
the  record  showing  that  Hoogovens 
provides  difterent  levels  of  selling 
functions  to  automotive  versus  oAer 
customers.  In  the  investigation,  the 
Department  concluded  that  automotive 
customers  did  not  constitute  a  separate 
LOT.  At  that  time,  petitioners  argued 
that  Hoogovens  had  “totally  fail^  to 
demonstrate  significant  difterences” 
between  automotive  and  other  sales. 
Final  Determinations  of  Sales  at  Less 
than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  and  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  the  Netherlands,  58  FR  37199, 
37203  (July  9, 1993). 

In  its  supplemental  response  dated 
January  19, 1996,  Hoogovens  explained 
(on  page  5)  that  it  had  not  filled  out  the 
chart  on  LOT,  because  it  had 
determined  that  there  were  no 
quantifiable  difterences  between  LOTs 
for  any  of  the  listed  selling  functions. 
Hoogovens  points  out  that  during 
verification,  the  Department  sought  to 
verify  the  statement  contained  in  the 
supplemental  response  by  interviewing 
the  Senior  Sales  Executive  and 
reviewing  the  chart  with  him.  For  that 
purpose,  Hoogovens  prepared  the  chart 
contained  in  Verification  Exhibit  12. 
Hoogovens  believes  that  the  verified 
evidence  in  the  record  confirms  the 
Department’s  conclusion  that  there  are 
no  difterences  in  LOT  in  either  the  EP 
or  home  markets  resulting  from 
difterences  in  selling  functions 
performed  by  Hoogovens.  Moreover,  in 
Hoogovens’  view,  this  conclusion  is 
consistent  with  the  Department’s 

*  analysis  of  respondents  in  other  steel 
reviews. 


Department’s  Position 

Neither  the  statute  nor  the  SAA 
defines  LOT.  The  relevant  provision  in 
the  statute,  section  773(a)(7)(A),  allows 
for  a  LOT  adjustment  where  there  is  a 
difference  in  LOTs  between  the  EP  or 
CEP  and  normal  value,  if  that  difference 
involves  the  performance  of  difterent 
selling  activities,  and  it  is  demonstrated 
to  affect  price  comparability,  based  on  a 
pattern  of  consistent  price  differences 
between  sales  at  difterent  LOTs  in  the 
foreign  comparison  market.  This 
adjustment  may  either  increase  or 
decrease  normd  value.  SAA  at  829. 

Although  the  identity  of  the  customer 
(e.g.,  end-user  or  service  center)  is  an 
important  indicator  in  identifying 
difterences  in  LOT,  the  existence  of 
difterent  classes  of  customers,  as  well  as 
difterent  functions  performed  by  such 
customers,  is  not  sufficient  to  establish 
a  difference  in  the  LOTs.  Accordingly, 
we  consider  the  class  of  customer  as  one 
factor,  along  with  the  producer/ 
exporter’s  selling  functions  and  the 
selling  expenses  associated  with  these 
functions,  in  determining  the  stage  of 
marketing,  i.e.,  the  LOT  associate  with 
the  sales  in  question. 

For  CEP  smes,  the  relevant  customers 
in  our  LOT  analysis  are  Hoogovens” 

U.S.  affiliates,  i.e.,  the  customers  at  the 
level  of  the  C^.  The  CEP  represents  a 
price  exclusive  of  all  selling  expenses 
and  profit  associated  with  economic 
activities  occurring  in  the  United  States. 
SAA  at  823.  The  adjustments  we  make 
to  the  starting  price  pursuant  to  section 
772(d)  of  the  Act  normally  change  the 
LOT.  Accordingly,  we  must  determine 
the  LOT  of  CEP  sales  exclusive  of  the 
expenses  (and  concomitant  selling 
functions)  that  we  deduct  pursuant  to 
this  subsection.  This  approach  does  not 
result  in  a  reliance  on  an  ex-factory 
transfer  price  to  the  U.S.  affiliate  in  our 
LOT  analysis.  Transfer  prices  do  not 
enter  into  our  analysis  because  the  CEP 
is  a  calculated  price  derived  from  the 
resale  price  to  the  first  imaffiliated 
customer.  CEP  is  not  a  price  exclusive 
of  all  selling  expenses,  because  it 
contains  the  same  type  of  selling 
expenses  as  a  directly  observed  export 
price.  See  Antifriction  Searings  (Cither 
Than  Tapered  Roller  Searings)  and 
Parts  Thereof  from  France,  et  al..  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081, 
2107  (January  15. 1997)  (AFBisrVI). 

We  agree  with  petitioners  that  end- 
users  and  service  centers/distributors 
constitute  difterent  phases  of  marketing. 
However,  as  respondent  notes,  this  is 
not  sufficient  for  the  Department  to  find 
that  difterent  LOTs  exist.  In  order  to 
determine  whether  sales  in  the 
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comparison  market  are  at  a  different 
level  of  trade  than  the  export  price  or 
CEP.  we  examine  whether  the 
comparison  sales  were  at  diflerent 
stages  in  the  marketing  process  than  the 
export  price  or  CEP.  We  make  this 
determination  on  the  basis  of  a  review 
of  the  distribution  system  in  the  foreign 
comparison  market,  including  selling 
functions,  class  of  customer,  and  the 
level  of  selling  expenses  for  each  type 
of  sale.  Different  stages  of  marketing 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  LOT.  Similarly,  while 
customer  categories  may  be  useful  in 
identifying  different  levels  of  trade,  they 
are  insufficient  in  themselves  to 
establish  that  there  is  a  difference  in  the 
level  of  trade.  See  AFBs  VI  at  2105. 

Initially,  Hoogovens  stated  that  there 
were  multiple  levels  of  trade  and  that  it 
performed  different  selling  functions  for 
its  end-user  customers  than  for  its 
service  center  customers.  However,  the 
LOT  chart  provided  by  respondent  at 
verification  indicated  that  the  selling 
functions  provided  to  all  customers,  in 
both  markets,  are  identical.  Hoogovens 
explained  that  after  more  in-depth  . 
examination,  it  was  imable  to 
distinmish  among  the  selling  functions 
provided  to  different  categories  of 
customers.  See  Verification  Report,  p. 

10.  Based  upon  the  results  of  our 
verification,  we  find  that  there  are  no 
differences  in  LOT.  See  the  comment 
below  on  CEP  offsets. 

Conunent  5 

Hoogovens  argues  that  the 
Department  should  make  a  CEP  offset 
adjustment  to  normal  value  piirsuant  to 
section  773(a)(7)(B)  of  the  Act  when 
comparing  the  reported  CEP  sales  to 
normal  value.  Respondent  claims  the 
Department’s  practice  is  to  compare  the 
ex-factory  CEP  price  to  the  price  of  the 
home  market  sale,  including  all  selling 
functions  that  are  provided  to  home 
market  customers.  Hoogovens  argues 
that  the  Department  has  repeatedly 
concluded  that  a  CEP  offset  is 
appropriate  where  it  finds,  following 
this  comparison,  that  the  imadjusted 
home  market  price  is  at  a  more 
advanced  level  of  trade  (LOT)  than  the 
adjusted  CEP  price.  In  the  preliminary 
results,  the  Department  concluded  that 
there  were  no  differences  between  the 
adjusted  CEP  price  and  the  unadjusted 
home  market  price.  Hoogovens  claims 
that  this  results  in  a  comparison  of  sales 
at  different  levels  of  trade,  because  the 
starting  price  of  the  home  market  sales 
allegedly  reflects  many  selling  activities 
not  reflected  in  the  adjusted  QEP  price. 


These  include  indirect  selling  activities, 
indirect  technical  service  and  warranty 
expenses,  and  inventory  carrying  costs 
incurred  on  home  market  sales.  All  of 
these  types  of  expenses  have  been 
deducted  from  the  net  CEP  used  to 
establish  the  LOT  for  CEP  sales. 
Accordingly,  Hoogovens  concludes,  the 
home  market  LOT  must  be  deemed  to  be 
at  a  different,  more  advanced  LOT  than 
the  adjusted  CEP  LOT. 

Hoogovens  claims  there  were  no  sales 
in  the  home  market  at  a  LOT  equivalent 
to  the  CEP  LOT.  Moreover,  all  home 
market  sales  were  at  the  same  LOT. 

There  are  no  data  available  to  quantify 
a  LOT  adjustment  to  accoimt  for  the 
difference  between  the  CEP  LOT  and  the 
home  market  LOT.  Accordingly, 
Hoogovens  concludes,  the  Department 
should  make  a  CEP  offset  adjustment  to 
normal  value  for  indirect  selling 
expenses  up  to  the  amoimt  of  indirect 
selling  exptenses  deducted  from  CEP,  as 
required  by  19  U.S.C.  1677b(a)(7)(B). 

Petitioners  point  out  that  the 
offset  is  not  automatic.  The  respondent 
bears  the  burden  of  demonstrating  that 
such  an  offset  is  warranted.  See 
Mechanical  Transfer  Presses  from 
Japan,  61  FR  52910,  52915  ((Dctober  9, 
1996);  Large  Newspaper  Printing  Presses 
and  Components  Thereof.  Whether 
Assemble  or  Unassembled,  from  Japan, 
61  FR  38139,  38143  Quly  23, 1996). 
Petitioners  argue  that  to  qualify  for  a 
CEP  offset,  a  respondent  must  first 
establish  that  there  are^different  levels 
of  trade  between  home  maricet  and  U.S. 
sales.  Then,  if  the  data  on  the  record  do 
not  provide  an  adequate  basis  for  a  LOT 
adjustment  and  normal  value  is 
established  at  a  more  advanced  stage  of 
distribution  than  the  CEP,  the 
Department  is  required  to  reduce 
normal  value  by  the  CEP  offset. 

Petitioners  argue  that  Hoogovens  has 
failed  to  meet  the  prerequisites  for  such 
an  adjustment,  berause  it  has  provided 
no  evidence  that  its  CEP  sales  are  at  a 
distinct  LOT  firom  its  home  mari^et 
sales.  In  response  to  the  Department’s 
request  at  verification  for  LOT  data, 
Hoogovens’  Senior  Sales  Executive 
stat^  that  the  company  “provides  the 
same  types  of  services  to  all  customers 
in  all  markets.”  (Sales  Verification 
Report  at  10  (Public  Version).) 

Department’s  Position 

Respondent’s  claim  for  a  CEP  offset  is 
inconsistent  with  its  position  that  its 
sales  are  to  only  one  LOT  in  both 
markets.  (See  Comment  4.)  In 
submitting  its  LOT  chart  at  verification. 
Hoogovens  did  not  identify  any 
differences  in  selling  functions  and 
selling  expenses  between  its  home 
market  sales  and  CEP  sales  after 


deductions  of  the  U.S.  expenses 
pursuant  to  section  772(d)  of  the  Act.  In 
accordance  with  section  773(a)(7)(B)  of 
the  Act,  a  CEP  offset  is  granted  where 
normal  value  is  established  at  a  LOT 
which  constitutes  a  more  advanced 
stage  of  distribution  than  the  LOT  of  the 
CEP  sale  and  the  data  available  do  not 
provide  an  appropriate  basis  to 
determine  a  LOT  adjustment. 

Hoogovens  failed  to  meet  any  of  these 
requirements  under  section  773(a)(7)(B). 
Indeed,  Hoogovens  failed  to  make  a  LOT 
claim  and  has  failed  to  substantiate  any 
claim. 

The  instructions  regarding  LOT  in 
ADDENDUM  I  to  the  Department’s 
questionnaire  explained: 

When  the  U.S.  sale  is  classified  as  a 
constructed  export  price  (CEP)  sale,  the  LOT 
for  that  sale  is  based  upon  the  selling 
functions  provided  hy  the  seller  (i.e.,  the 
exporter  and  its  affiliates)  to  the  first 
unaffiliated  party,  less  those  selling  functions 
related  to  expenses  which  are  deducted 
under  section  772(d)  of  the  Act.  Thus,  for 
CEP  sales,  the  selling  functions  used  to 
establish  the  LOT  cannot  include  selling 
functions  related  to  expenses  deducted  under 
section  772(d).  For  comparison  market  sales, 
the  LOT  is  based  upon  the  selling  functions 
provided  by  the  seller  (and  its  affiliates)  to 
the  first  unaffiliated  customer. 

Respondent  failed  to  respond  to  the 
Department’s  supplemental 
questionnaire  on  LOT  by  the  due  date. 
The  instructions  for  preparing  the  LOT 
chart  specifically  asked  respondents  not 
to  include  in  the  chart  those  expenses 
deducted  hem  U.S.  price.  These 
deductions  include  direct  selling 
expenses  (credit  expense),  indir^ 
selling  expenses  (warranties,  inventory 
carrying  costs)  and  further 
manufacturing  costs.  In  filling  out  the 
chart  submitt^  at  verification, 
Hoogovens  did  not  distinguish  between 
its  CEP  sales,  which  are  all  further 
manufactured,  and  its  EP  sales.  Despite 
being  given  every  opportunity  to 
demonstrate  on  the  record  that  its  CEP 
sales  and  home  market  sales  are  at 
different  levels  of  trade,  Hoogovens  has 
failed  to  establish  that  normal  value  is 
at  a  different  LOT  than  CEP  sales. 
Rather,  to  the  contrary,  Hoogovens 
insisted  that  there  were  no  differences 
in  the  services  provided  to  customers  in 
the  two  markets.  The  SAA  states: 

Only  where  different  functions  at  different 
levels  of  trade  are  established  under  section 
'773(a)(7KA)(i),  but  the  data  available  do  cot 
form  an  appropriate  basis  for  determining  a 
level  of  trade  adjustment  imder  section 
773(a)(7)(A)(ii).  will  Commerce  make  a 
constructed  export  price  offset  adjustment 
under  section  773(a)(7)(B).  (SAA  at  160.) 

Thus,  the  adjustment  is  not  automatic 
and  the  burden  is  on  the  respondent  to 


18482 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Notices 


demonstrate  that  normal  value  is  at  a 
different  LOT  than  the  CEP,  and  that  the 
normal  value  LOT  is  at  a  more  advanced 
stage  of  distribution  (i.e.,  more  remote 
from  the  factory).  Hoogovens  has  failed 
to  establish  the  basis  for  any  CEP  offset. 
Accordingly,  we  have  not  granted  a  CEP 
offset  adjustment  in  the  final  results  of 
this  review. 

Comment  6 

Respondent  argues  that  the 
Department  should  not  match  U.S.  sales 
of  secondary  merchandise  (“seconds”) 
to  constructed  value  (CV)  for  prime 
merchandise.  The  Department’s  policy 
in  the  steel  cases  is  to  match  sales  of 
prime  merchandise  to  other  sales  of 
prime  merchandise,  and  to  match  sales 
of  seconds  in  the  U.S.  market  to  sales  of 
seconds  in  the  comparison  market.  In 
the  preliminary  results,  where  there 
were  no  matching  home  market  sales  of 
seconds  within  the  “90/60  window” 
period,  the  Department  matched  the 
U.S.  secondary  sale  to  the  CV  of  sales 
of  prime  merchandise.  Hoogovens 
disagrees  that  the  Department  is 
compelled  by  the  decision  of  the  Court 
of  Appeals  in  IPSCO,  Inc.  v.  United 
States.  965  F.2d  1056, 1060  (Fed.  Or. 
1992),  to  use  this  approach,  and  alleges 
that  this  comparison  results  in  imfair 
and  artificially  inflated  margins  on  U.S. 
sales  of  seconds.  Hoogovens  argues  that 
this  allegedly  unfair  approach  could  be 
avoided  by  the  expedient  of  matching 
U.S.  sales  of  seconds  to  home  market 
sales  of  seconds  that  pass  the  difrner 
test,  without  considering  whether  they 
fall  within  the  “90/60  window”,  to 
calculate  margins  for  seconds. 

Petitioners  argue  that  the  Department 
should  reject  Hoogovens”  proposed 
change  in  methodology,  which  fails  to 
recognize  that  the  Department’s 
methodology  is  consistent  with  past 
practice  and  in  accordance  with  IPSCO, 
in  which  the  Court  upheld  the 
Department’s  practice  of  allocating 
production  costs  equally  between 
secondary  and  prime  merchandise. 
Petitioners  also  point  out  that  the  reason 
the  Department  uses  the  “90/60 
window”  is  that  it  satisfies  the  statutory 
requirement  (section  773  (a)  (1)  (A))  that 
normal  value  be  compared  with 
contemporaneous  EP  or  CEP  sales.  See 
also  Certain  Circular  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand, 

61  FR 1328, 1332  (January  19, 1996). 

Department’s  Position 

We  agree  with  the  petitioners. 
Seconds  are  merchandise  which  has 
suffered  some  sort  of  defect  either  in  the 
production  process  or  in  subsequent 
handling,  and  does  not  meet  the 
customer’s  specifications.  In  this 


review,  we  have  continued  to  follow  the 
policy  with  respect  to  comparisons  of 
sales  of  seconds  set  forth  in  the  first 
review  of  this  order.  (See  Cold-rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  48465, 48466-7 
(September  13, 1996).)  We  only  resorted 
to  CV  when  there  were  no 
contemporaneous  matches  of  seconds. 

Hoogovens’  suggestion  that  we  use 
home  market  sales  outside  the  “90/60 
window”  period  is  inconsistent  with  the 
requirement  in  section  773  that  we  use 
contemporaneous  sales  as  the  basis  for 
normal  value. 

In  Decision  Memorandum  firom 
Roland  L.  MacDonald  to  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary  for 
Compliance,  “Treatment  of  Non-Prime 
Men±andise  for  the  First 
Administrative  Review  of  Certain 
Carbon  Steel  Flat  Products,”  (April  19, 
1995)  at  4,  we  stated:  “In  past  cases  the 
Department  has  held  that  the  cost  of 
production  (COP)  of  seconds  is  the  same 
as  the  COP  of  the  prime  merchandise  it 
was  intended  to  be  because  seconds 
have  undergone  the  same  production 
processes  as  prime  merchandise.”  The 
Department’s  methodology  for 
calculating  the  COP  for  primary  and 
secondary  merchandise  has  been  upheld 
by  the  Court  of.  Appeals.  See  IPSCO. 
Similarly,  there  is  no  basis  on  the  record 
for  distinguishfr]^  between  the  CV  of 
primary  and  secondary  merchandise. 

Comment  7 

Hoogovens  argues  that  the 
Department  should  use  the  Customs 
Service’s  quarterly  exchange  rates  to 
make  currency  conversions  in  its  final 
determination.  At  the  time  it  made  the 
sales  under  review,  Hoogovens  expected 
that  their  antidumping  duty  liability 
would  be  determined  on  the  basis  of 
these  rates.  However,  on  March  8, 1996, 
the  Department  published  a  notice  that 
it  intended  to  change  its  practice  for 
determining  the  exchange  rate,  and 
would  use  Federal  Reserve  daily 
exchange  rates  for  one  year,  and  then 
evaluate  the  model  computer  program’s 
performance.  Notice:  Change  in  Policy 
Regarding  Currency  Conversions,  61  FR 
9434  (Ma^  8, 1996).  Despite  the  fact 
that  the  change  was  aimoimced  over 
seven  months  after  the  end  of  the  POR, 
and  after  verification  in  the  current 
review,  the  Department  used  the 
proposed  program  to  make  currency 
conversions  in  the  preliminary  results. 
Hoogovens  argues  that  the  effect  of  this 
change  is  that  its  margins  were 
determined  using  different  exchange 
rates  than  those  Hoogovens  had 
reasonably  expected  would  be  used  at 


the  time  it  made  the  sales  under  review, 
resulting  in  considerable  increases  in 
Hoogovens”  antidumping  duty  liability. 
Respondent  further  claims  that  the 
Department’s  change  of  policy  created 
dumping  margins  on  a  considerable 
number  of  sales  for  which  Hoogovens 
reasonably  expected  that  there  would  be 
no  dumping  margin  found,  and 
increas^  margins  on  many  other  sales. 
Hoogovens  relied  on  the  Department’s 
consistent  prior  practice  of  using  the 
Customs  rates  to  set  its  prices  so  as  to 
avoid  dumping.  Respondent  argues  that 
the  IDepartment  should  not  apply 
retroactively  such  basic  changes  in 
methodology  as  the  proposed  currency 
conversion  policy.  According  to 
Hoogovens,  the  Department  must,  under 
its  duty  to  administer  the  law  fairly,  “be  • 
boimd  by  its  prior  actions  so  that  parties 
have  a  chance  to  purge  themselves  of 
antidumping  liability.”  Shikoku 
Chemicals  Corp.  v.  United  States,  795  F. 
Supp.  417,  421  (or  1992). 

Section  7 73 A  of  the  Uruguay  Round 
Agreements  Act  (URAA)  provides  that 
the  Department  shall  convert  currencies 
using  “the  exchange  rate  in  effect  on  the 
date  of  sale  of  the  subject  merchandise.” 
19  U.S.C.  1677b — 1(a).  Hoogovens 
argues  that  this  section  does  not  specify 
which  rate  the  Department  shall  use  or 
in  any  way  mandate  or  prohibit  the  use 
of  exchange  rates  obtained  firom  any 
given  source.  Hoogovens  claims  that  use 
of  the  Customs  rates  in  this  review 
would  therefore  be  frilly  consistent  with 
the  mandate  of  section  773A  to  use  the 
exchange  rate  in  effect  on  the  date  of 
sale. 

Petitioners  argue  that  the 
Department’s  use  in  the  preliminary 
determination  of  this  review  of  the  daily 
exchange  rates  in  effect  on  the  dates  of 
sale,  as  certified  by  the  Federal  Reserve, 
is  in  accordance  with  the  plain  language 
of  section  773A.  The  SAA  also 
unequivocally  states  that  the 
Department  must  adopt  a  new  practice 
of  applying  a  daily  exchange  rate,  in  the 
place  of  its  previous  practice  of  using  a 
quarterly  rate,  as  follows:  “Under  new 
section  773A,  the  general  rule  will  be  to 
convert  foreign  currencies  based  on  the 
dollar  exchange  rate  in  effect  on  the  date 
of  sale.”  SAA  at  172.  Petitioners  note 
that  the  new  law  has  taken  effect  and 
the  Department  is  bound  by  it. 

Petitioners  argue  that  Hoogovens  had 
ample  warning  that  a  change  in 
methodology  was  dictated  by  new 
section  773A.  Therefore,  in  petitioners’ 
view,  the  Department  should  continue 
to  apply  the  daily  exchange  rate  for  the 
final  results  of  review. 
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Department’s  Position 
We  agree  with  petitioners.  This 
review  was  conducted  in  accordance 
with  the  URAA.  Section  773A(a) 
requires  the  Department  to  “convert 
foreign  currencies  into  United  States 
dollars  using  the  exchange  rate  in  effect 
on  the  date  of  sale  of  the  subject 
merchandise.”  Consequently,  the 
Department  has  modified  its 
methodology  in.  various  respects  to 
conform  to  the  new  provisions  in  the 
law. 

Comment  8 

Petitioners  claim  that  Hoogovens 
incorrectly  calculated  its  inventory 
carrying  costs  (“ICC”)  applicable  to  CEP 
sales.  For  these  sales,  Hoogovens 
reported  the  ICC  from  the  time 
production  was  complete  at  IJmuiden 
imtil  the  time  the  merchandise  cleared 
Customs  at  the  U.S.  port  of  entry  in  the 
field  DINVCARU.  ICC  incurred  by 
Hoogovens’  U.S.  affiliated  companies 
prior  to  shipment  to  the  U.S.  customer 
were  reported  in  the  field  INVCARU.  In 
calculating  both  variables,  petitioners 
allege  Hoogovens  failed  to  use  the 
actual,  product-specific  cost  of  the 
merchandise.  Instead  Hoogovens  used 
the  price  of  the  merchandise,  deflated 
by  the  ratio  of  total  cost  of  goods  sold 
to  total  sales  revenue  to  simiilate  the 
cost-based  value  of  the  merchandise  in 
inventory.  Petitioners  argue  that 
Hoogovens’  methodology  is  flawed 
because  it  applies  the  ICC  factor  to  the 
transfer  price,  rather  than  the  cost  of 
production.  Petitioners  claim  that  this  is 
inconsistent  with  the  Department’s 
practice,  which  is  to  calculate  ICC  by 
dividing  the  number  of  days  that  the 
goods  remain  in  inventory  by  365  and 
then  multiplying  the  result  by  the 
appropriate  interest  rate  and  the  actual 
cost  of  the  imit,  i.e.,  the  product-specific 
costs.  Petitioners  argue  that  the 
Department  should  recalciilate 
Hoogovens’  ICC  using  Hoogovens’ 
reported  constructed  value  (CV) 
according  to  the  following  formula: 
DINVCARU/INVCARU  =  (COMCV  + 
GNACV  +  INTEXCV)  (interest  rate) 
(number  of  days  in  inventory/365) 
Hoogovens  responds  that  the 
Department  rejected  the  petitioners’ 
argument  with  respect  to  the  same 
methodology  in  the  final  results  of 
Hoogovens’  1993/94  administrative 
review.  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  the 
Netherlands,  61  FR  48465, 48470 
(September  13, 1996).  Moreover,  the 
Department  also  verified  the  reported 
data  in  the  current  review.  Hoogovens 
argues  that  its  methodology  is  in  fact 
cost-based  because  after  multiplying  the 
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ICC  factor  by  the  transfer  price  to  its 
U.S.  affiliates,  it  then  multiplies  the 
result  by  the  ratio  of  Hoogovens’  average 
cost  of  production  to  average  sales  price. 
Hoogovens  states  that  this  results  in  an 
ICC  amormt  that  is  in  efiect  based  on  the 
cost  of  production. 

Hoogovens  argues  that  the  petitioners’ 
proposed  methr^ology  contains  several 
flaws.  First,  the  petitioners  propose  to 
use  the  constructed  value  of 
manufacturing  costs  (COMCV)  in  their 
equation,  which  is  inherently  less 
accurate,  because  COMCV  includes  the 
product  mix  for  sales  to  all  markets  of 
each  CONNUM  (i.e.,  EP,  home  market 
and  CEP),  whereas  Hoogovens’ 
methodology  is  based  solely  on  the  costs 
of  material  actually  sold  by  the  U.S. 
affiliates.  Second*,  petitioners  did  not 
convert  the  values  used  in  their 
proposed  calculation  (COMCV,  GNACV, 
AND  INTEXCV) ,  which  are  reported  in 
guilders,  to  U.S.  dollars.  This  correction 
would  substantially  reduce  the  amount 
of  ICC  calculated  under  their 
methodology.  Hoogovens  argues  that 
petitioners  have  failed  to  show  that 
there  is  anything  unreasonable  or 
inacciunte  in  Hoogovens’  ICC 
methodology,  and  that  the  Department 
should  accordingly  continue  to  use  the 
reported  ICC  amoimts  in  the  final 
results. 

Depiutment’s  I^ition 

We  agree  with  the  respondent  that  the 
methodology  Hoogovens  used  is 
reasonable,  and  have  accepted  the 
verified  reported  ICC  amoimts. 
Hoogovens’  accounting  system  used  in 
the  normal  course  of  business  is  based 
upon  standard  costs.  Consequently,  the 
costs  carried  in  the  company’s  accounts 
are  not  product  (or  CONNUM)-specific. 
While  CV  is  CONNUM-specific  for  the 
products  sold  in  the  United  States, 
general,  selling  and  administrative 
expenses  and  profit  are  caknilated  as  if 
the  merchandise  were  sold  in  the  home 
market.  Hoogovens’  use  of  the  ratio  of 
average  costs  of  cold-rolled  carbon  steel 
flat  products  to  the  average  sales  price 
during  the  POR  as  a  deflator  for  the 
transfer  price  to  its  affiliates  in  the 
United  States  is  therefore  a  reasonable 
approximation  of  a  product-specific, 
cost-based  ICC  calculation. 

Comment  9 

Petitioners  claim  that  Hoogovens 
incorrectly  reported  yield  losses 
associated  with  its  U.S.  affiliate’s  further 
manufacturing  operations.  Hoogovens 
determined  the  yield  loss  per  machine 
by  dividing  the  total  scrap  generated 
diuing  processing  by  the  starting  weight 
process^  at  each  machine.  Petitioners 
argue  that  Hoogovens  omitted  to  take 
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into  account  “unrecovered  scrap”  in  the 
numerator  of  this  calculation,  and  that 
the  Department  should  resort  to  facts 
otherwise  available  under  section  776  of 
the  Act.  Petitioners  further  assert  that 
the  Department  should  make  an  adverse' 
inference  in  its  selection  of  facts 
available,  because  of  Hoogovens’  alleged 
failure  to  comply  with  a  request  for 
information  from  the  administering 
authority.  See  19  U.S.C.  1677e(b). 

Hoogovens  replies  that  petitioners 
have  simply  misread  or  misunderstood 
the  yield  loss  reports  from  which 
Hoogovens  calculated  its  affiliate’s  yield 
loss  ratios.  Hoogovens  argues  that  a 
proper  reading  of  the  yield  loss  repmrts 
reveals  that  tliere  was  no  such 
“unrecovered  scrap.”  Petitioners 
incorrectly  assumed  that  several 
headings  listed  on  the  yield  reports  refer 
to  material  that  vanished  as 
“imrecovered  scrap”  during  or  after 
processing.  Hoogovens  explains  that 
none  of  these  categories,  however,  refer 
to  actual  scrap  or  material  otherwise  lost 
or  damaged  in  processing  that  was  not 
account^  for  in  Hoogovens’ 
calculation.  Hoogovens  argues  that  the 
verified  evidence  in  the  record  does  not 
support  petitioners’  claim  that  any 
unsalvaged  material  losses  were  omitted 
from  Hoogovens’  reported  ratios.  See 
RBC  Verification  Report  at  17. 

Hoogovens  urges  the  Department  to  use 
the  reported  yield  loss  ratios  in  the  final 
results. 

Department’s  Position 

We  agree  with  respondent.  The 
Department  verified  the  reported  yield 
losses  and  foimd  no  discrepancies. 
Petitioners’  allegations  are  based  on  a 
misinterpretation  of  certain  column 
headings  in  the  yield  loss  report.  See 
RBC  Verification  Exhibit  27. 

Comment  10 

Petitioners  argue  that  Hoogovens 
failed  to  include  the  costs  of  certain 
outside  processing  in  RBC’s  reported 
cost  of  materials.  Hoogovens  instead 
added  these  costs  to  the  further 
manufacturing  cost  reported  in 
FURMANU.  Because  ffiese  outside 
processing  costs  were  part  of  RBC’s 
direct  material  costs,  petitioners  argue 
that  these  costs  and  the  height  expenses 
for  transporting  these  goods  to  RBC, 
should  have  bmn  reported  as  material 
costs  and  should  have  been  subject  both 
to  the  application  of  yield  loss  and  the 
allocation  of  G&A  and  interest  expenses. 
The  Department’s  questionnaire 
instructs  respondents  at  page  E-7  to 
include  in  the  direct  materials 
component  of  further  manufacturing 
costs  “transportation  charges  and  other 
expenses  normally  associated  with 
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obtaining  the  materials  that  become  an 
integral  part  of  the  finished  product  sold 
in  the  United  States.”  Petitioners 
calculated  an  amovmt  they  propose  that 
the  Department  add  to  the  relevant  sales 
•to  account  for  additional  yield  loss, 
interest  and  G&A  expenses. 

Hoogovens  replies  that  it  added  the 
cost  of  further  processing  paid  to  the 
outside  processor,  increased  by  the 
yield  loss  associated  with  outside 
processing,  to  the  reported  further 
manufacturing  costs  for  the  relevant 
sales.  It  reported  G&A  and  interest 
expenses  for  the  appropriate  sales  as 
part  of  the  costs  of  processing  this 
material  at  RBC.  Some  of  RBC’s 
oveihead  and  administrative  costs  were 
allocated  to  the  material  processed  by 
the  outside  processor.  Hoogovens  argues 
that  this  material  does  not  cost  more  to 
process  because  of  the  processing  it  has 
undergone  prior  to  arrival  at  RBC. 
Accordingly,  to  allocate  more 
processing  and  administrative  costs  to 
these  sales  would  appear  to  be  double¬ 
counting.  Moreover,  there  are  two  errors 
in  the  petitioners*  proposed  correction, 
one  in  the  proposed  yield  loss  and  the 
other  in  the  G&A  factor. 

Departmmit’s  Position 
We  agree  in  part  with  the  petitioners. 
The  transportation  charges  associated 
with  brin^g  the  steel  processed  by  the 
outside  processor  to  RBC’s  plant  should 
have  been  included  in  direct  materials 
cost  and  an  amount  added  to  the 
relevant  sales  to  account  for  additional 
yield  loss,  intwest  and  G&A  expenses. 
However,  since  we  disagree  with 
petitioners’  calculation  of  the  yield  loss 
(as  discussed  in  Comment  10)  and 
petitioners  used  the  wrong  Gfl^  factor, 
we  have  modified  the  petitioners’ 
suggested  programming  code  to  correct 
further  manufacturing  costs  for  outside 
processed  sales  using  the  values  for 
yielded  outside  processing  costs,  SG&A 
and  interest  expense  shown  in  Exhibit 
1  of  respondent’s  rebuttal  brief.  (See  the 
Department’s  margin  calculation 
program.) 

Comment  1 1 

Petitioners  argue  that  Hoogovens 
should  have  included  U.S.  port-to-plant 
height  costs  and  repacking  expenses 
incurred  in  the  United  States  in  further 
manufacturing  costs.  Instead,  they  were 
reported  in  the  Section  C  (C^)  data 
base  in  the  fields  “INLFPWU”  and 
“REPACKU.”  Petitioners  dte  the 
Department’s  questionnaire,  which 
states  that  further  manufacturing  costs 
include  “any  costs  involved  in  moving 
the  product  from  the  U.S.  port  of  entry 
to  the  further  manufacturer”  and 
“additional  U.S.  packing  expenses.” 


Petitioners  point  out  that  inclusion  of 
these  expenses  is  important  because  of 
the  effect  on  the  allocation  of  profit  for 
CEP  sales.  To  correct  this  error, 
petitioners  urge  the  Department  to  add 
the  amounts  reported  in  INLFPWU  and 
REPACKU  to  FURMANU  for  each  CEP 
(further  manufactured)  sale. 

Hoogovens  notes  that  it  followed  the 
Department’s  instructions  in  its 
questionnaire  in  reporting  these 
expenses  in  the  Se^on  C  (CEP)  fields, 
ensuring  that  these  expenses  are 
properly  deducted  from  U.S.  price. 
Hoogovens  argues  that  the  alternative 
methodology  proposed  by  the 
petitioners  is  pointless,  as  reporting 
these  expenses  in  the  Section  E  file 
would  achieve  the  same  result.  Jo  the 
extent  that  the  Department  considers  it 
appropriate  to  include  these  expenses  in 
the  C^  profit  allocation,  Hoogovens 
proposes  that  the  Department  do  so  by 
means  of  a  simple  correction  to  the 
program.  Hoogovens  urges  the 
Department  to  take  great  care  that  it 
does  not  double  count  these  expenses. 

Department’s  Position 

We  agree  that  these  expenses  should 
be  included  in  total  United  States 
expenses  for  the  purpose  of  calculating 
the  CEP  profit  allocation,  and  have 
modified  the  computer  program  for  the 
final  results.  We  note  thalf  the 
Department’s  questionnaire  contains 
conflicting  instructions,  and  will  take 
steps  to  clarify  them  in  the  next 
administrative  review. 

Comment  12 

Petitioners  observe  that  the 
Department’s  computer  program  makes 
several  errors  with  respect  to  the 
currency  of  U.S.  packing  costs. 
Petitioners  propose  programming 
language  to  make  the  appropriate 
currency  conversions. 

Hoogovens  comments  that  there  are 
several  errors  in  the  petitioners’ 
proposed  language  and  proposes 
alternative  corrections.  Hoogovens 
points  out  that  the  petitioners  erred  in 
proposing  to  include  the  costs  of 
repacking  in  the  United  States  in  the 
calculation  of  constructed  value  (CV). 

Department’s  Position 

We  agree  with  petitioners  that  there 
were  currency  conversion  errors  in  the 
treatment  of  packing  expenses  in  the 
program  used  for  the  preliminary  results 
of  review.  We  also  agree  with 
Hoogovens  that  U.S.  repacking  should 
not  ^  included  in  CV,  because  CV 
includes  only  costs  incurred  in  the 
Netherlands.  We  have  corrected  the 
program  for  the  final  results  of  review. 


Comment  13 

Petitioners  point  out  that  Hoogovens 
added  an  extra  category  (“F”)  to  the 
thickness  tolerance  categories  laid  out 
in  the  Department’s  questionnaire.  The 
Department’s  model  match  program, 
however,  does  not  accoimt  for  sales 
with  a  thickness  tolerance  of  “F.” 
Petitioners  propose  programming 
language  to  correct  this  oversight. 
Hoogovens  agrees  with  the  proposed 
correction. 

Department’s  Position 

We  have  incorporated  the  proposed 
correction  in  the  model  mat(^  program 
for  the  final  results. 

Comment  14 

If  the  Department  decides  not  to  apply 
the  reimbursement  regulation  in  its  final 
results,  petitioners  vuge  that  the 
antidumping  duties  be  deducted  as 
“United  States  import  duties”  or 
“additional  costs,  charges,  or  expenses” 
imder  section  772(c)(2)(A)  of  the  Tariff  ' 
Act  of  1930,  as  amended.  Petitioners 
argue  that  the  plain  language  of  the 
statute  requires  that  the  Department 
deduct  antidumping  duties  paid  by  the 
respondent  or  its  related  party  firom  the 
price  used  to  establish  EP  or  CEP. 
Specifically,  petitioners  state  that  the 
ptuase  “import  duties,”  as  used  in  19 
U.S.C.  1677a(c),  includes  AD  and 
Coimtervailing  duties,  as  such  duties  are 
plainly  “incident  to  bringing  the  subject 
merchandise  firom  the  original  place  of 
shipment  in  thu  exporting  country  to  the 
place  of  delivery  in  the  United  States.” 
Petitioners  argue  that  U.S.  coiuts  and 
agencies  charged  with  administering  the 
customs  and  imfair  trade  laws  have  long 
recognized  that  “Congress  desired  and 
intended  that  {AD/CVD}  duties  *  *  * 
should  be  considered  as  duties  for  all 
purposes.”  CJ.  Tower  6-  Sons  v.  United 
States.  71  F.2d  438,  445  (C.C.P.A.  1934). 
See  also  Imbert  Imports,  Inc.  v.  United 
States,  331  F.  Supp,.  1400, 1406  (Cust. 

Q.  1971)  and  PQ  Corp.  v.  United  States. 
652  F.  Supp.  724,  736  n.  15  (OT 1987). 
Petitioners  assert  that  there  is  nothing  in 
the  language  or  legislative  history  of 
section  772(c)  to  indicate  that  Congress 
intended  a  meaning  for  the  phrase 
“import  duties”  other  than  the  “natinal 
and  accepted”  meaning  established  by 
the  courts.  Petitioners  further  argue  that 
under  accepted  canons  of  statutory 
construction,  the  items  to  be  deducted 
in  calculating  EP  and  CEP  pursuant  to 
section  772(c)(2)(A)  must  read  to 
include  AD/CVD  duties.  The  cited 
section  requires  a  deduction  for  import 
duties  and  other  expenses  “except  as 
provided  in  paragraph  1(C).”  This 
paragraph,  in  turn,  refers  to  certain 
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countervailing  duties  imposed  to  offset 
export  subsidies.  If  AD/CVD  duties  were 
not  intended  to  be  included  in  the  items 
deducted  \mder  section  772(c)(2)(A), 
petitioners  claim  the  exception 
provided  by  Congress  for  certain 
countervailing  duties  would  be 
superfluous.  Petitioners  hold  it  is  a 
fundamental  precept  of  statutory 
construction  that  “a  statute  should  be 
construed  so  that  effect  is  given  to  all  its 
provisions,  so  that  no  part  will  be- 
inoperative  or  superfluous,  void  or 
insignificant,  and  so  that  one  section 
will  not  destroy  another.”  Sutherland 
Stat  Const  §  46.06  (5th  Ed). 

While  petitioners  admit  that  the  QT 
has  never  explicitly  held  that  the 
language  of  section  772(c)(2)(A)  covers 
actual  antidumping  duties,  they  claim  it 
has  assumed  so  implicitly.  Petitioners 
cite  Federal-Mogul  Corp.  v.  United 
States,  (813  F.  Supp.  856,  872  (CTT 
1993))  in  which  the  plaintiff  challenged 
the  E)epartment’s  re^sal  to  deduct 
estimated  antidiunping  duty  deposits. 
According  to  petitioners,  the  CIT 
affirmed  die  Department’s  refusal  to 
deduct  the  estimated  AD  duties,  relying 
on  the  fact  that  the  duty  deposits  were 
only  estimates.  However,  petitioners 
claim,  the  Court  did  not  adopt  the 
Department’s  reasoning  that  section  772 
applied  only  to  “normal”  import  duties, 
and  that  antidumping  duties  were  not 
normal  duties  within  the  meaning  of  the 
statute.  This  case,  according  to 
petitioners,  requires  the  Department  to 
deduct  from  U.S.  price  any  import 
duties  that  can  he  accurately  determined 
at  the  time  the  Department  is  calculating 
the  current  dumping  margins. 

Petitioners  insist  tne  legislative 
history  of  the  URAA  in  no  way  suggests 
that  Congress  rejected  the  petitioners” 
construction  of  section  772  (c)(2)(A). 
Petitioners  claim  that  the  Senate 
Finance  Committee  specifically 
recognized  that  the  issue  of  whether 
antidumping  duties  must  be  deducted 
as  a  cost  was  being  considered  by  the 
err,  and  directed  the  Department  to 
abide  by  the  outcome  of  that  litigation. 
Accordingly,  petitioners  argue  it  is  clear 
that  Congress  did  not  intend  to  ratify  the 
Department’s  failure  to  treat  duties  as  a 
cost  in  the  URAA,  but  instead 
recognized  that  the  issue  would  be 
resolved  through  the  Judicial  process. 

Petifioners  concluae  by  stating  that 
treatment  of  antidumping  duties  as  a 
cost  would  be  accomplished  in  the  same 
manner  as  the  adjustment  for 
reimbursement  of  antidumping  duties  in 
the  preliminary  margin  program.  The 
actual  difference  between  normal  value 
and  EP  or  CEP  on  each  sale  is  calculated 
by  the  margin  program.  This  difference 
is  equal  to  the  antidumping  duties  to  be 


paid  by  the  importer  and  referred  to  in 
section  772  (c)(2)(A).  Once  this 
difference  is  calculated,  it  must  then  be 
deducted  from  EP  or  C^  for  use  in 
calculating  the  final  margin  on  each 
transaction. 

Hoogovens  claims  that  the  petitioners’ 
argument  is  flatly  erroneous  and  is 
based  either  on  a  failure  to  acknowledge 
or  a  misinterpretation  of  statements  by 
all  three  branches  of  government  on  tMs 
issue.  In  past  cases  the  Department  has 
repeatedly  rejected  the  argument  that 
antidumping  duties  should  be  deducted 
as  a  cost.  In  fact,  the  Department  dealt 
with  this  issue  and  rejected  petitioners’ 
argument  in  the  final  results  of  the  first 
administrative  review  of  the  order 
governing  Hoogovens’  imports  of  cold- 
rolled  ca^n  steel.  (61 FR  at  48469.) 

See  also  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  fimm  the 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  60  I^  44009  (August  24, 1995) 
and  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  ra  18547, 
18553  (April  26, 1996).  No  reviewing 
court  has  ever  reversed  the 
Department’s  interpretation  of  the 
statute  on  this  point.  None  of  the  cases 
cited  by  petitioners  dealt  with  the  issue 
at  hand.  For  example,  C.J.  Tower 
described  antidumping  duties  as 
“duties”  for  the  purpose  of 
distinguishing  them  from  “penalties” 
that  would  require  comphance  with  the 
due  process  guarantees  of  the  Fifth 
Amendment  to  the  U.S.  Constitution. 
Hoogovens  claims  it  did  not  remotely 
consider  the  issue  whether  antidvunping 
duties  are  to  be  included  among  the 
“United  States  import  duties”  referred 
to  in  19  U.S.C.  1677a  (c)(2)(A). 

Hoogovens  points  to  the  petitioners’ 
acknowledgment  that  the  liepartment’s 
position  before  the  QT  in  Federal  Mogul 
was  that  the  statute’s  “import  duty” 
language  applied  to  neither 
antidumping  deposits  nor  actual 
assessed  duties,  and  Hoogovens  asserts 
there  have  been  no  l^al  developments 
since  the  Department  stated  its  position 
in  that  case  to  cause  it  to  reconsider;  to 
the  contrary,  all  developments  have 
been  in  favor  of  the  Department’s 
approach. 

Hoogovens  argues  that  petitioners 
have  misinterpreted  the  legislative 
history  of  this  issue,  citing  the  Final 
Results  of  the  1993/94  administrative 
review,  in  which  the  Department  stated 
that  Congress  put  to  rest  the  issue  of 
AD/CVD  duties  as  a  cost  in  arduous 
debates  during  the  passage  of  the 
URAA.  (61  FR.  at  48469.)  Hoogovens 
also  cites  the  House  Ways  and  Means 


Committee’s  Report  accompanying  the 
URAA,  which  stated  that  the  new  duty 
absorption  provision  “would  not  aSact 
the  calculatimi  of  margins  in 
administrative  reviews.  This  new 
provision  of  law  is  not  intended  to 
provide  for  the  treatment  of 
antidumping  duties  as  a  cost.”  H.  Rep. 
No.  826  U),  103rd  Cong.,  2d  Sess.  60- 
61.  Hoogovens  concludes  by  asking  the 
Department  to  reaffirm  its  conclusion 
regarding  duty  as  a  cost  in  the  final 
results  of  this  review. 

Department’s  Position 

It  is  the  Department’s  longstanding 
position  that  antidumping  and 
countervailing  duties  are  not  a  cost 
within  the  meaning  of  19  U.S.C. 

1677a(d).  See  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands,  61  FR  48465, 48469 
(September  13, 1996).  Antidumping  and 
countervailing  duties  are  unique.  Unlike 
normal  duties,  which  are  an  assessment 
against  value,  antidaimping  and 
countervailing  duties  derive  from  the 
margin  of  dumping  or  the  rate  of 
subsidization  foimd.  Logically, 
antidumping  and  countervailing  duties 
cannot  be  part  of  the  very  calculation 
from  which  they  are  derived.  This 
logical  rationale  for  the  Department’s 
interpretation  of  the  statute  is  consistent 
with  prior  decisions  of  the  Court  of 
International  Trade.  See  Federal-Mogul 
V.  United  States,  813  F.  Supp.  856, 872 
(1993)  (deposits  of  antidiunping  duties 
should  not  be  deducted  from  USP 
because  such  deposits  are  not  analogous 
to  deposits  of  “normal  import  duties”). 

In  contrast,  petitioners’ ^reasoning  is 
circular  rather  than  logical:  in 
calculating  the  dumping  margin  the 
Department  must  take  into  account  the 
diunping  margin.  Such  double  coimting. 
i.e.,  including  the  same  imfair  trade 
practice  twice  in  a  single  calculation,  is 
imjustifiable,  except  in  the  limited 
drciunstances  provided  for  in  §  353.26. 

Moreover,  the  treatment  of 
antidumping  and  countervailing  duties 
(already  paid  or  to  be  assessed)  as  a  cost 
to  be  deducted  from  the  export  price  is 
an  issue  that  was  arduously  delated 
during  passage  of  the  Uruguay  Round 
Agreements  Act  (URAA)  and  ultimately 
rejected  by  Congress.  See,  H.R.  2528, 
103rd  Cong.,  1st  Sess.  (1993). 
Alternatively,  Congress  directed  the 
Department  to  investigate,  in  certain 
circumstances,  whether  antidunming 
duties  were  being  absorbed  by  affiliated 
U.S.  importers.  19  U.S.C.  1675(a)(4). 
Thus,  Congress  put  to  rest  the  issue  of 
antidumping  and  countervailing  duties 
as  a  cost.  URAA  Statement  of 
Administrative  Action  at  885  (“The 
duty  absorption  inquiry  would  not 
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aff^  the  calculation  of  margins  in 
administrative  reviews.  This  new 
provision  of  the  law  is  not  intended  to 
provide  for  the  treatment  of 
antidumping  duties  as  a  cost.”):  see  also 
H.  Rep.  No.  103-826(1),  l03rd  Cong., 
2nd  Sess.  (1994)  at  60. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 


average  margin  exists: 

Manufacturer/ 

exporter 

Period  of  review 

Margin 

(per¬ 

cent) 

Hoogovens 

StaM  B.V . 

8/1/94-7/31/95 

4.33 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  diifferences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  cold- 
rolled  carbon  steel  flat  products  from 
the  Netherlands  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  for  that  firm 
as  stated  above;  (2)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  or  the 
original  less  than  fair  value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (3)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  will  be  19.32  percent.  This  is  the 
“all  others”  rate  frem  the  amended  final 
determination  in  the  LTFV 
investigation.  See  Amended  Final 
Determination  Pursuant  to  CTT 
Decision:  Certain  Coid-RoJled  Carbon 
Steel  Flat  Products  from  the 
Netherlands,  61 FR  47871.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  $  353.26  of  the  Department’s 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 


requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to'parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  in  accordance 
with  §  353.34(d)  of  the  Department’s 
regulations.  Timely  notification  of 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 

1675(a)(1))  and  §  353.22  of  the 
Department’s  regulations. 

Dated:  April  2, 1997. 

Robert  S.  LaRussa,  ' 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-9427  Filed  4-14-97;  8:45  ami 
BILLING  CODE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-351-817] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  4, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon  steel  plate  from 
Brazil.  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR),  August  1, 
1994,  through  July  31, 1995.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received,  we  have  changed  the  results 
from  those  presented  in  the  preliminary 
results  of  review. 

EFFECTIVE  DATE:  April  15,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  Linda  Ludwig, 


Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-0405  or  (202)  482- 
3833,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  4, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  51904)  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain  cut- 
to-length  carbon  steel  plate  from  Brazil 
(58  FR  44164,  August  19, 1993).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Scope  of  This  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
“class  or  kind”  of  merchandise:  certain 
cut-to-length  carbon  steel  plate.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances: 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished^  or 
coated  with  plastics  or  other 
nomnetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7208.40.3030,  • 

7208.40.3060,  7208.51.0030, 
7208.51.0045,  7208.51.0060, 
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7208.52.0000,  7208.53.0000, 

7208.90.0000,  7210.70.3000, 
>7210.90.9000,  7211.13.0000, 

7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 

Included  are  flat-rolled  products  of 
nonrectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling”) — for  example,  products 
which  have  l^n  beveled  or  rounded  at 
the  edges.  Excluded  is  grade  X-70  plate. 
These  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The<written  description  remains 
dispositive. 

On  April  2, 1997,  the  Department 
determined  that  “profile  slab”  produced 
by  Companhia  Siderurgica  de  Tubarao 
(^T)  constitutes  a  type  of  plate  and 
therefore  falls  within  the  scope  of  the 
antidumping  order  on  carbon  steel  plate 
fiom  Brazil.  Memorandum  to  Holly  A. 
Kuga,  Regarding  the  Final  Scope 
Ruling — Antidumping  and 
Countervailing  Duty  Orders  on  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Brazil — Request  by  Wirth  Limited  for  a 
Ruling  on  I^file  Slab. 

The  POR  is  August  1, 1994,  through 
July  31, 1995.  This  review  covers  entries 
of  certain  cut-to-length  carbon  steel 
plate  by  Companhia  Siderurgica  de 
Tubarao  (CST). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttd  briefs  firom  the  respondent 
(CST)  and  petitioners  (Be^lehem  Steel 
Corporation,  U.S.  Steel  Company  (a  Unit 
of  USX  Corporation),  Inland  Steel 
Industries,  Inc.,  Geneva  Steel,  Gulf 
States  Steel  Inc.  of  Alabama.  Sharon 
Steel  Corporation,  and  Lukens  Steel 
Company). 

Comment  1 

Respondent  argues  that  the 
Department  incorrectly  excluded  home 
market  credit  costs  firom  its  margin 
calculatioiis.  In  respondent’s  view,  the 
taxa  referential  (TR).  is  the  Brazilian 
equivalent  to  a  benchmark  interest  rate, 
such  as  the  prime  rate  or  the  LIBOR  rate, 
and  the  Department  erred  in  rejecting 
the  'TR  as  a  useful  surrogate  for  short¬ 
term  interest  rates  in  Brazil. 

Respondent  notes  that  CST  did  not 
have  any  short-term  Brazilian  currency 
,  borrowing  during  the  POR  and  in  its 
original  Section  B  response  it  proposed 
using  CST’s  borrowing  rate  in 
connection  with  coal  purchases  as  a 
surrogate  for  short-term  interest  rates. 
Respondent  adds  that  the  Department 


rejected  this  approach  and  asked  CST  to 
provide  published  home  maricet  prime 
rates,  such  as  the  rates  for  the  Bank  of 
Brazil  or  the  Bank  of  Minas  Gerais,  and 
use  these  rates  for  the  calciUation  of 
credit  costs. 

Respondent  states  that  in  its 
supplemental  response  it  provided  TR 
rates  during  the  roR  and  provided 
backgroimd  materials  on  ^e  TR  which 
state  that  the  TR  is  a  refereniial  interest 
rate  and  not  an  inflation  index. 
Respondent  notes  that  the  Department 
did  not  raise  any  questions  a^ut  the 
use  of  the  TR  or  any  discrepancies 
associated  with  the  TR  during 
verification,  in  the  verification  report  or 
elsewhere  during  the  proceeding,  prior 
to  the  September  25, 1996,  decision 
memorandum.  Respondent  argues  that 
the  Department’s  conclusion  in  this 
memorandum  that  the  *111  is  an  inflation 
index,  not  an  interest  rate,  was  not 
supported  and  the  Department  did  not 
explain  its  departiue  from  past  findings. 
CST  objects  on  procedural  grounds  to 
the  Department’s  decision  not  to  make 
a  home  market  credit  adjustment  as  the 
Department  did  not  inform  respondents 
of  questions  it  had  regarding  submitted 
information.  See  Bowe-Passat  v.  United 
States,  17  OT  335,  343  (1993). 

CST  alleges  that  the  111  is«ib 
appropriate  rate  to  measure  the  cost  of 
ci^t  because  it  is  a  rate  calculated  and 
published  by  the  Bank  of  Brazil  similar 
to  the  prime  rate.  Respondent  also  notes 
that  the  Department,  after  extensive 
verification,  used  the  TR  as  the 
surrogate  home  market  interest  rate  in 
Ferrosilicon  from  Brazil,  59  FR  732,  735 
(Jan.  6, 1994).  Respondent  attached  an 
excerpt  firom  a  Brazilian  treatise  on 
financial  markets  which  states  that  the 
TR  was  created  to  serve  as  a  basic 
referential  rate  of  interest  to  be  charged 
in  the  month  of  issuance  and  “should 
function  as  the  LIBOR  or  prime  rate.” 

Petitioners  support  the  Department’s 
denial  of  CST’s  claimed  deduction  for 
home  market  credit  expenses  without 
elaboration. 

Department’s  Position 

We  agree  in  part  with  respondent  and 
have  allowed  a  credit  adjustment  in  the 
final  results.  We  note  that  the  original 
materials  about  the  TR  provided  by 
respondent  (see  CST’s  February  29, 

'  19%,  submission)  were  unclear  as  to 
whether  the  TR  is  a  pure  short-term 
interest  rate.  These  documents,  taken 
from  the  provisional  bill  establishing 
the  TR  and  the  “Collor  Plan”  Manual 
prepared  by  the  Economy  Ministry, 
describe  the  TR  as  calculated  by  the 
Central  Bank  of  Brazil  frt)m  “the  average 
of  monthly  net  revenue  by  deposits  with 
fixed  terms  raised  by  branches  of 


commercial  banks,  investment  banks  or 
multiple  banks  with  commercial  or 
investment  divisitms,  and/or  federal 
public  bonds.  *  •  ‘’’(CSTs 
translation.)  This  takes  into  accoimt  all 
deposits  with  fixed  terms,  including 
those  in  investment  banks,  and  federal 
public  bonds,  not  just  short-term 
deposits.  However,  the  information 
submitted  by  respcmdent  as  an 
attachment  to  its  November  4, 1996. 
case  brief  states  that  the  TR  was  initially 
calculated  based  on  the  weighted  = 
average  of  the  rates  on  30-35  day  bank 
deposit  certificates  issued  by  a  subgroup 
of  20  financial  institutions,  and  since 
May  1, 1993,  was  calculated  on  a  daily 
basis. 

The  TR  is  further  described  in  the 
original  materials  we  received  as  “a  type 
of  interest  rate  which  is  based  on  the 
market  rate,  including  the  expectation  of 
economic  agents  with  regard  to  the 
future  revenue  of  financial  assets.”  The 
phrase  “a  type  of  interest  rate  which  is 
based  on  the  market  rate,”  suggests  that 
there  is  some  kind  of  adjustment  from 
an  actual  interest  rate.  Respondent’s 
more  recent  submission  states  that  a 
part  of  the  actual  interest  rate  is 
deducted  in  calculating  the  TH  so  as  to 
discount  the  cost  of  taxes  on  the  bank 
deposit  certificates. 

Finally,  we  note  that  beyond  issuing 
a  supplemental  questionnaire,  the 
Department  is  not  required  to  give  prior 
notice  before  disalloMong  a  claimed 
adjustment.  Our  supplemental 
questionnaire  clearly  requested  CST  to 
use  published  Brazilian  prime  rates  in 
its  calculation  of  home  market  credit 
expenses.  CST  substituted  the  'TR 
without  explanation.  There  is  no 
indication  that  the  respondent  in 
Ferrosilicon  was  asked  to  use  a  bank  rate 
for  its  home  market  credit  calculation. 
The  Department  is  not  obligated  to  make 
additional  requests  for  information 
showing  that  the  data  respondent 
submits  meet  the  requirements  imposed 
by  the  Department.  However,  because 
we  have  determined  that  the  TR  does, 
in  fact,  appear  to  be  a  benchmark 
comparable  to  a  prime  rate  and  is 
published  by  the  Bank  of  Brazil,  we 
have  used  the  submitted  TR  data  in 
calculating  CST’s  credit  adjustment. 

Comment  2 

Respondent  argues  that  the 
Department  should  calculate  CST’s 
home  market  imputed  credit  costs  using 
gross  price.  CST  claims  that  its  liability 
for  taxes  is  not  contingent  on  customer 
payment.  CST  submitted  credit  costs 
based  on  net  price  and  gross  price. 
Respondent  states  that  in  previous 
decisions  the  Department  nas  calculated 
credit  costs  based  on  a  gross  price 
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inclusive  of  taxes.  (See  Stainless  Steel 
Angles  fivm  Japan,  60  FR  16608, 16615 
(Mardi  31. 1995).) 

Petitioners  counter  that  if  the 
Department  were  to  include  a  deduction 
for  home  maricet  credit  expenses,  it 
should  base  this  deduction  on  net  price. 
Petitioners  argue  that  imputed  credit  . 
costs  should  reflect  the  cost  to  CST  of 
the  time  value  of  money  and  that  in  this 
case,  there  is  no  opportunity  cost  to  CST 
of  carrying  the  tax  amounts  as 
receivables,  since  they  will  not  be  paid 
to  the  Brazilian  government  until  ^er 
the  receipt  of  payment  horn  the 
customer  (Fui^uiy/  Alcohol  firom  South 
Africa.  61  FR  22550,  22552  (May  8, 
1995)). 

Department’s  Position 

We  agree  with  petitioners  that  credit 
expenses  should  be  calculated  on  the 
basis  of  net  price.  See  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Steel  Wire  Rope  from  Korea,  58 
FR  11029, 11032  (February  23, 1993), 
where  the  Department  stated: 

It  is  not  the  Department’s  current  practice 
to  impute  credit  expenses  related  to  VAT 
payments.  We  find  that  there  is  no  statutory 
at  regulatory  requirement  for  making  the 
proposed  adjustment  While  there  may  be  a 
potential  opportunity  cost  associated  with 
the  respondents’  prepayment  of  the  VAT,  this 
fact  alone  is  not  a  sufficient  basis  for  the 
Department  to  make  an  adjustment  in  price- 
to-price  comparisons.  We  note  that  virtually 
every  charge  or  expense  associated  with 
prioe-to-price  comp>arisons  is  either  prepaid 
at  paid  for  at  some  point  after  the  cost  is 
incurred.  Accordin^y,  for  each  pre-  or  post¬ 
service  payment,  there  may  also  be  an 
opportunity  co$t  or  gain.  Thus,  to  allow  the 
t]^  of  credit  adjustment  suggested  by  the 
respondents  would  imply  that  in  the  futiue 
the  Department  would  be  foced  with  the 
virtually  impossible  task  of  trying  to 
determine  the  potential  opportunity  cost  or 
gain  of  every  charge  and  expense  reported  in 
the  respondents’  home  market  and  U.S. 
databa^.  This  exercise  would  make  our 
calculations  incMdinately  complicated, 
placing  an  urueasonable  and  onerous  burden 
(HI  both  respondents  and  the  Deprartment, 
without  necessarily  ensiuing  a  more  a(xurate 
dumping  margin  cxdcxilation. 

The  (XHnment  in  the  Stainless  Steel 
Angles  case  dted  by  the  respondent 
refers  to  pre-shipment  advance  payment 
for  the  merchandise,  rather  than  taxes, 
and  is  not  contrary  to  the  Department’s 
positimi  with  respect  to  basing  cnredit 
calculations  on  a  price  net  of  taxes. 

Comment  3 

Respondent  observes  that  the 
Department  failed  to  make  an  upward 
adjustment  to  U.S.  price  for  CST’s  duty 
drawback  adjustment,  which  the 
Department  must  do  under  U.S.  law. 
CST  notes  that  it  calculated  and 


submitted  and  the  Department  verified 
a  per-ton  duty  drawback  adjustment. 
Respondent  states  that  the  Department 
should  correct  this  error  in  its  final 
determination. 

E)epartment’s  Position 

We  agree  with  respondent  and  have 
made  the  suggested  correction  in  the 
final  results. 

Comment  4 

Respondent  argues  that  the 
Department  should  correct  its  home 
market  tax  deduction.  Respondent 
claims  that  to  achieve  tax  neutrality,  the 
Department  should  deduct  from  normal 
value  the  full  amovmt  of  the  IPI  tax 
assessed  on  CST’s  home  market  sales 
but  not  on  export  sales.  Instead,  the 
Depwutment  deducted  only  five  percent 
of  the  DPI  tax  assessed,  because  CST  is 
eligible  for  an  incentive  rebate  of  95 
percent  of  the  IPI  paid  to  the 
govermnent.  CST  claims  that  this  is  not 
in  accordance  with  antidumping  law 
and  that  the  Department  has  no 
authority  in  an  AD  proceeding  to  net 
any  subsequent  receipts  under  a  fiscal 
incentive  program  against  taxes 
imposed.  Citing  Hu^  Corp.  v.  United 
States.  632  F.  Supp.  50,  55  (OT  1986), 
respondent  al^es  that  if  the 
Department  were  to  limit  its  adjustment 
in  this  case  to  reflect  the  provision  of  a 
subsequent  incentive  to  CST,  it  would 
in  effect  be  increasing  the  amount  of  AD 
duties  by  the  amount  of  a  possible 
(though  not  proven)  subsidy,  without 
ever  determining  whether  sucdi  a 
subsidy  were  even  countervailable. 
Respondent  claims  that  in  previous  AD 
investigations  involving  companies 
entitled  to  the  IPI  fiscal  incentive  rebate, 
the  Department  has  never  reduced  the 
IPI  tax  adjustment. 

Petitioners  argue  that  the  Department 
correctly  calculated  the  IPI  declucrtion. 
Petitioners  state  the  Department’s 
methodology  was  consistent  with  the 
URAA  and  cite  the  URAA’s  Statement 
of  Administrative  Action  (SAA): 

The  deduction  fit>m  normal  value  for 
indirect  taxes  constitutes  a  change  from  the 
existing  statute.  The  change  is  intended  to 
ensure  that  dumping  margins  will  be  tax- 
neutral.  The  requirement  that  the  home 
market  consumption  taxes  in  question  be 
“added  to  or  included  in  the  price”  of  the 
foreign  like  product  is  intended  to  insure  that 
such  taxes  actually  have  been  charged  and 
paid  on  the  home  market  sales  used  to 
calculate  normal  value.  *  *  *  It  would  be 
inappropriate  to  reduce  a  foreign  price  by  the 
amount  of  the  tax,  unless  a  tax  liability  had 
actually  been  incurred  on  the  sale. 

Petitioners  argue  that  because  the 
Department  found  that,  although  the  IPI 
amounts  were  paid  to  the  government. 


all  but  95  percent  of  these  amovints  were 
immediately  credited  back  to  CST  in  the 
form  of  fiscal  incentives,  the 
Department  correctly  declined  to  deduct 
the  full  amoimt  of  the  reported 
adjustment. 

Petitioners  reject  CST’s  argument  that 
the  Department  should  make  an 
adjustment  on  the  full  amount  of  the  EPI 
because  the  full  amount  is  the  amount 
that  was  “paid.”  Petitioners  note  that  in 
every  instance  part  of  the  IPI  is 
immediately  credited  bacdc  to  CST  in  a 
percentage  that  is  known  beforehand, 
limiting  CST’s  real  tax  liability  to  the 
small  portion  that  is  paid  but  not 
credit^  back.  Thus,  they  state  that  the 
Department  correctly  calculated  CST’s 
home  market  tax  deduction  and  that 
were  the  Department  to  do  otherwise  it 
would  violate  the  SAA’s  requirement 
that  dmnping  margins  “be  tax  neutral.” 

Petitioners  also  rejecd  respondent’s 
argument  that  the  Department  should 
not  be  investigating  fiscal  incentive 
credits  in  the  context  of  an  AD  review 
because  the  credits  may  also  be 
countervailable  subsidies.  Petitioners 
claim  that  Huffy  fully  supports  the 
Department’s  com^  of  action.  In  that 
case,  according  to  petitioners,  the  QT 
stated  that  the  Department  must  refiain 
from  making  a  subsidy  determination  in 
the  context  of  a  dumping  investigation, 
and  that  in  a  dumping  investigation  the 
Department  is  not  seeking  the  same 
information  or  asking  the  same 
questions  as  it  would  in  a 
countervailing  duty  investigation. 
Petitioners  conclude  that  whether  it  is 
possible  that  the  IPI  fiscal  incentives 
may  also  be  coimtervailable  subsidies 
should  not  be  considered  in  this 
prcx^eding. 

Department’s  Position 

Because  the  reported  home  market 
sales  are  IPI-inclusive,  we  agree  with  the 
respondent  that,  given  the  particiular 
circaunstances  of  this  case,  the  entire 
amount  of  IPI  tax  paid  should  be 
deducted  fi*om  normal  value,  rather  than 
the  amoimt  paid  minus  the  amount 
rebated.  Although  respondent  refers  to 
the  IPI  rebate  only  as  a  “possible 
(though  not  proven)  subsidy,”  the 
Department  has  already  made  a 
determination  that  the  IPI  rebate  at 
issue,  which  is  provided  only  to  steel 
companies,  is  a  countervailable  subsidy. 
See  Final  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  from  Brazil,  58  FR  37295, 
37298-99,  37301  (July  9, 1993).  Benefits 
recoived  on  respondent’s  sales  of  carbon 
steel  plate  pursuant  to  the  IPI  rebate 
program  at  issue  are  currently  being 
countervailed  based  on  the 
countervailing  duty  order  issued  in  that 
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companion  case.  Countervailing  Duty 
Order  and  Amendment  to  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Brazil.  58  FR  43751,  43751-52 
(Augmt  17, 1993).  Section 
773(a)(6)(B)(iii)  of  the  Act,  (19  U.S.C. 
1677b  (a)(6)(B)(iii))  provides  for 
reducing  normal  value  by  "the  amoimt 
of  any  taxes  imposed  directly  upon  the 
foreign  like  product  or  components 
thereof  which  have  been  rebated,  or 
which  have  not  been  collected,  on  the 
subject  merchandise,  but  only  to  the 
extent  that  such  taxes  are  added  to  or 
included  in  the  price  of  the  foreign  like 
product.”  This  provision  embodies  the 
principle  of  GATT  Article  VI(5)  that  the 
simultaneous  implementation  of 
companion  AD  and  CVD  orders  may  not 
result  in  a  double  remedy.  If  the  rebate 
were  offset,  it  would  reduce  the  amount 
of  the  IPI  tax  deduction  from  normal 
value  by  the  amount  of  the  rebate,  thus 
increasing  the  margin  and  thereby 
correcting  a  second  time  for  the  rebate, 
which  has  already  b^n  coimtervailed 
under  the  companion  CVD  order. 

Huffy  Corp.  v.  United  States,  632  F. 
Supp.  50,  55  (QT  1986),  upon  which 
bo^  parties  rely,  does  not  govern  the 
situation  in  this  case.  In  Huffy,  the  CTT 
rejected  a  claim  by  petitioner  that  a 
subsidy  should  not  be  allowed  to  lower 
an  AD  margin  and  that  therefore  FTA 
improperly  increased  United  States 
Price  for  a  rebate  of  import  duties  on 
inputs.  In  reaching  this  decision,  the 
Huffy  court  point^  to  a  specific 
statutory  provision  calling  for  the 
adjustment  for  the  import  duty  rebate  at 
issue  and  added  that  dre  Court  should 
not  preempt  the  countervailing  duty 
statute  and  make  determinations  as  to 
whether  a  subsidy  exists  in  the  context 
of  an  antidumping  case.  There  was  no 
companion  CVD  order  in  the 
administrative  proceeding  imderlying 
the  decision  in  Huffy.  In  this  case,  the 
determination  that  the  IPI  rebate 
constitutes  a  subsidy  has  already  been 
made  in  the  CVD  case.  The  only 
question  is  therefore  how  to  obtain  a 
tax-neutral  dumping  margin  and  no 
double  remedy  for  subsidies  and 
dumping;  this  is  achieved  by 
coimtervailing  the  EPI  rebate  \mder  the 
CVD  order  and  deducting  the  full 
amount  of  IPI  paid  from  normal  value 
pursuant  to  section  773(a)(6)(B)(iii). 

Comment  5 

Respondent  alleges  that  the 
Department  incorrectly  determined  that 
CST’s  date  of  sale  in  the  home  market 
should  be  the  order  confirmation  date. 
CST  states  that  many  sales  had  multiple 
order  acknowledgments  and  that  the 
prices  and  terms  set  forth  in  any  given 


order  acknowledgment  could  be  and 
were  changed  at  will.  Respondent 
claims  that  the  Department  does  not 
recognize  an  event  in  the  sales  process 
as  a  reliable  date  of  sale  if  there  is  a 
chance  that  the  terms  and  conditions  of 
sale  can  and  will  change  after  that 
event.  Respondent  cites  Certain  Cut-to- 
length  Carbon  Steel  Plate  from  Brazil, 

58  FR  37091,  37093  (July  9, 1993) 

(Final),  arguing  that  in  this  case  the 
Department  rejected  one  respondent’s 
U.S.  date  of  sale  methodology  because  it 
found  evidence  of  changes  in  the 
material  sales  terms  after  the  reported 
date  of  sale  in  a  small  quantity  of  sales. 
Respondent  also  cites  to  Canned 
Pineapple  Fruit  from  Thailand,  60  FR 
29553  (Jime  5, 1995)  (Final)  in  which 
respondent  claims  the  Department 
asked  respondents  to  indicate  whether 
changes  could  occur  after  the  order  date. 

Respondent  acknowledges  that  CST 
does  issue  a  new  order  acJoiowledgment 
when  terms  are  changed,  hut  argues  that 
new  order  acknowledgments  can  be 
issued  until  the  date  of  shipment  and 
that  changes  can  and  do  occur  after  an 
order  acknowledgment  is  issued. 
Respondent  also  notes  that  the  price  in 
local  currency  is  not  known  until  the 
date  of  invoice  and  cites  the 
Deiiartment’s  new  draft  regulations  in 
support  of  using  date  of  invoice. 

Petitioners  argue  that  the  Department 
correctly  determined  the  home  market 
date  of  sale  to  be  the  order 
acknowledgment  date.  Petitioners 
respond  to  CST’s  argument  that  a  sale 
may  have  multiple  order 
aclmowledgment  dates,  and  that  the 
terms  are  not  definitively  set  until 
shipment,  by  noting  that  if  terms  were 
changed  a  new  order  acknowledgment 
would  be  issued.  Petitioners  add  that 
the  mere  fact  that  changes  might  occuo’ 
is  irrelevant,  since  CST  admits  that  if 
there  are  changes  a  new  order 
acknowledgment  is  issued. 

Petitioners  distinguish  this  case  frt>m 
the  cases  cited  by  respondent.  With 
respect  to  Certain  CuMo-length  Carbon 
Steel  Plate  from  Brazil,  58  FR  37091, 
37093  (July  9, 1993)  (Final),  petitioners 
note  that  USIMINAS’s  reported  date  of 
sale  was  rejected  because  the 
Department  found  evidence  that  there 
were  changes  in  the  terms  of  sale  after 
the  respondent’s  date  of  sale.  Petitioners 
argue  that  even  if  CST’s  claim  that  the 
Department  selected  the  invoice  date  as 
the  date  of  sale  in  Pineapples  is  correct, 
that  case  is  di.stinguish^ie  from  this 
proceeding,  because  in  this  case  there  is 
no  possibility  that  there  were  changes  in 
material  terms  after  respondent’s 
reported  date  of  sale. 

Petitioners  also  reject  CST’s  argument 
that  the  order  acknowledgment  date 


cannot  be  the  date  of  sale  because  the 
price  in  local  currency  is  not  known 
until  the  date  of  invoice.  Petitioners 
state  that  the  law  is  clear — "the  essential 
terms  of  price  and  quantity  are  firm 
when  they  are  no  longer  within  the 
control  of  the  parties  to  alter.”  (See 
Polyvinyl  Alcohol  from  Taiwan,  61  FR  at 
14067.)  Petitioners,  citing  the 
Department’s  analysis  memorandum 
and  verification  report,  add  that  by 
CST’s  own  admission,  at  the  time  of 
order  acknowledgment  the  parties  agree 
on  both  the  price  in  dollars  and  on  the 
exchange  rate  to  be  used  on  the  date  of 
invoice.  Thus,  in  petitioners”  view, 
price  and  quantity  are  set  on  the  date  of 
order  acknowled^ent,  as  the  final 
invoice  price  is  outside  the  control  of 
either  party  and  is  effectively  fixed  for 
purposes  of  determining  the  date  of  sale. 

Department’s  Position 

We  agree  with  petitioners.  CST  stated 
at  verification  that  if  there  are  changes 
to  an  order  acknowledgment,  a  new 
order  acknowledgment  always  is  issued. 
This  is  fully  consistent  with  our 
findings  at  verification;  we  found  no 
instances  in  which  any  terms  were 
changed  after  the  final  order 
acknowledgment  was  issued.  Thus, 
while  respondent  may  not  know  in 
advance  if  an  individual  order 
acknowledgment  will  be  the  final  one, 
in  retrospect  it  can  always  do  so.  As 
petitioners  note,  this  fact  distinguishes 
the  facts  of  this  case  from  the  cases  cited 
by  respondent. 

We  also  reject  CST’s  argument  that 
the  order  acknowledgment  date  cannot 
be  the  date  of  sale  bemuse  the  price  in 
local  currency  is  not  known  until  the 
date  of  invoice.  We  foimd  at  verification 
that  CST  and  its  customer  agree  on  both 
the  price  in  dollars  and  on  me  exchange 
rate  to  be  used  on  the  date  of  invoice  at 
the  time  the  order  acknowledgment  is 
issued.  Thus,  price  and  quantity  are  set 
on  the  date  of  order  acknowledgment,  as 
the  final  invoice  price  is  outside  the 
control  of  either  party  and  is  effectively 
fixed  for  purposes  of  determining  the 
date  of  sale.  It  is  immaterial  if  the  exact 
price  in  local  currency  is  not  known  at 
this  time  as  long  as  the  mechanism  for 
determining  this  price  is  set — which  it 
is  in  this  case. 

Comment  6 

Respondent  argues  that  the 
Department  incorrectly  determined  that 
CST  is  affiliated  with  USIMINAS  and 
COSIP  A.  Respondent  notes  that  the 
Bozano  Group  only  owned  20.3  percent 
of  the  stock  of  CST  and  8  percent  of  the 
stock  of  USIMINAS.  Respondent  notes 
that  with  respect  to  CST  there  were  two 
other  shareholders  with  a  percentage 
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ownership  of  CST  that  was  equal  to 
Bozano’s  and  there  were  two  other 
shareholders  which  each  owned  almost 
ISpercent  of  CST’s  stock. 

Respondent  claims  that  there  is  no 
evidence  to  support  petitioners”  claim 
that  Bozano  was  part  of  a  controlling 
shareholder  group  consisting  of  Bozano 
and  CVRD.  Respondent  cites  to  the 
Shareholders”  Agreement  in 
Verification  exhibit  4A.  which  speaks  of 
a  core  group,  consisting  of  the  Bozano 
Group,  CVfe  plus  UNTOANCO  and 
Kawasaki.  Qting  the  Shareholders” 
Agreement,  respondent  argues  that  no 
single  member  of  the  group  would  be  in 
a  position  to  exercise  control,  as  actions 
must  have  the  support  of  parties  holding 
at  least  60  percent  of  the  shares.  _ 
Respondent  further  notes  that  Bozano 
and  CVRD,  even  together,  only  appoint 
four  of  the  nine  members  of  CST’s  Board 
of  Directors,  known  in  Brazil  as  the 
Administrative  Council. 

Respondent  claims  that  Julio  Bozano’s 
position  as  president  of  CST’s 
Administrative  Coimcil  did  not  permit 
him  to  exercise  restraint  or  control  over 
CST.  Again  citing  to  the  Shareholders” 
Agreement,  respondent  argues  that  the 
purview  of  the  Administrative  Council 
is  limited  to  large  corporate  and 
financial  decisions,  rather  than  setting 
product  pricing  or  production  decisions. 

Respondent  claims  that  the 
Department  determined  that  CST  was 
affiliated  with  COSIPA  solely  because  of 
USIMINAS’  stockholdings  in  COSIPA. 
Resp<mdent  does  not  discuss  whether 
USIMINAS  and  COSIPA  are  affiliated 
because  of  its  contention  that  CST  is  not 
affiliated  with  USIMINAS.  Respondent 
argues  if  it  is  not  affiliated  with 
USIMINAS,  it  is  also  not  affiliated  with 
COSIPA. 

Petitioners  counter  that  the 
Department’s  determination  that  CST  is 
affiliated  with  USIMINAS  AND  COSIPA 
is  correct  and  fully  supported  by  the 
record.  Petitioners  note  that  the 
Department’s  decision  was  based  on  the 
following:  Julio  Bozano  is  both 
President  and  Chairman  of  CST’s  Board 
and  President  of  USIMINAS’s  Board; 
Banco  Bozano  provided  substantial 
financing  to  all  three  steel  producers; 
the  Bozano  Group  has  a  significant 
minority  shareholding  interest  in  all 
three  steel  producers;  the  combination 
of  Julio  Bozano’s  role  as  President  of 
USIMINAS,  USIMINAS’  ownership  of 
almost  half  of  COSDPA’s  voting  sto^, 
and  the  Bozano  Group’s  minority 
ownership  of  COSIPA  place  Bozano  in 
a  position  of  influence  over  COSIPA. 
Petitioners  state  that  CST  does  not 
challmge  the  Department’s  conclusion 
regarding  Bozano’s  control  over 
USIMINAS  and  COSIPA. 
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Petitioners  argue  that  the  legislative 
history  of  the  URAA  makes  it  clear  that 
the  statute  does  not  require  majority 
ownership  for  a  finding  of  control,  and 
cites  to  prior  Department  control 
decisions  in  which  a  party  did  not  have 
the  power  to  appoint  a  majority  of  the 
board  (Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Korea,  60  FR  65284 
(Dec.  19, 1995).  Petitioners  claim  that  in 
addition  to  its  substantial  ownership 
stake  in  CST  and  its  ability  to  name  two 
board  members.  Banco  Bozano  was  the 
largest  private  lender  to  CST  throughout 
the  POR.  Thus,  in  petitioners’  view, 
CST’s  argument  that  Bozano  did  not 
control  CST  ignores  “business  and 
economic  reality,”  the  standard  in  the 
SAA. 

Petitioners  also  disagree  with 
respondent’s  claims  regarding  the 
Administrative  Council.  They  note  that 
CST  acknowledges  that  its 
Administrative  Coimcil’s  jurisdiction 
includes  power  over:  consolidations, 
mergers  and  splitting  operations 
involving  CST,  and  approval  of,  and 
changes  in  CST’s  long-term  business 
plans.  Petitioners  argue  that  these  are 
precisely  the  types  of  power  that  a 
producer’s  management  exercises  in 
restructuring  manufacturing  priorities, 
such  as  would  be  involved  in  shifting 
production  between  CST  and 
USIMINAS.  Petitioners  further  argue 
that  the  Administrative  Coimcil’s 
powers  are  more  extensive  than  CST 
concedes.  Citing  CST’s  Bylaws, 
petitioners  claim  that  adffitional  powers 
of  the  Council  include:  monitoring  the 
performance  of  the  directors;  examining 
the  Company’s  books;  requesting 
information  on  contracts;  setting  the 
general  orientation  for  Company 
business;  establishing  the  basic 
guidelines  for  executive  actions,  as  well 
as  issues  relating  to  technical  aspects  of 
production  and  marketing;  and 
authorizing  the  opening,  transfer  or 
closing  of  offices,  affiliates,  subsidiaries, 
or  other  Company  establishments. 
Petitioners  also  explain  that  on  a  day-to- 
day  basis  the  Administrative  Coimcil 
exercises  control  over  CST  through  an 
executive  management  group  called  the 
executive  directorate,  selected  by  and 
responsible  to  the  Administrative 
Council.  Thus,  petitioners  conclude  that 
the  Council  does  have  legal  power  to 
exercise  restraint  and  direction  over 
CST’s  operations. 

Department’s  Position 

We  agree  with  petitioners  that  CST  is 
affiliat^  with  USIMINAS  and  COSIPA. 
Section  771(33)  of  the  Act,  which 
governs  which  entities  shall  be 
considered  “affiliated,”  requires  the 
Department  to  base  its  findings  of 
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control  on  several  factors,  not  merely 
the  level  of  stock  ownership.  In 
commenting  on  this  section,  the  SAA 
states  that:  “The  traditional  focus  on 
control  through  stock  ownership  fails  to 
address  adequately  modem  business 
arrangements,  which  often  find  one  firm 
‘op>erationally  in  a  position  to  exercise 
restraint  or  direction’  over  another  even 
in  the  absence  of  an  equity 
relationship.”  SAA  at  838,  quoting 
section  771(33).  Our  decision  regarding 
affiliation  was  based  on  the  following: 
Julio  Bozano  is  both  President  and 
Chairman  of  CST’s  Board  and  President 
of  USIMINAS’s  Board;  Banco  Bozano 
provided  substantial  financing  to  all 
three  steel  producers;  the  Bozano  Group 
has  a  significant  minority  shareholding 
interest  in  all  three  steel  producers;  the 
combination  of  Julio  Bozano’s  role  as 
President  of  USIMINAS,  USIMINAS’ 
ownership  of  almost  half  of  COSIPA’s 
voting  stock,  and  the  Bozano  Group’s 
minority  ownership  of  COSIPA  place 
Bozano  in  a  position  of  influence  over 
COSIPA. 

Respondent’s  argument  against 
affiliation  focuses  on:  Bozano’s  minority 
shareholder  role;  under  the  torms  of  the 
Shareholders’  Agreement  support  of  60 
percent  of  the  shareholdings  is  required; 
Bozano  does  not  appoint  a  majority  of 
the  members  of  the  board;  and  that  Julio 
Bozano’s  position  as  President  of  CST’s 
Administrative  Council  did  not  permit 
Bozano  to  exercise  restraint  or  control 
over  CST. 

As  petitioners  state,  the  legislative 
history  of  the  URAA  makes  it  clear  that 
the  statute  does  not  require  majority 
ownership  for  a,finding  of  control.  Even 
a  minority  shareholder  interest, 
examined  within  the  context  of  the 
totality  of  other  evidence  of  control,  can 
be  a  factor  that  we  consider  in 
determining  whether  one  party  is 
operationally  in  a  position  to  control 
another.  In  this  case,  the  Bozano  Group 
has  a  minority  shareholder  interest  in 
all  three  steel  companies  in  question, 
and  this  can  appropriately  be 
considered  in  our  affiliation  analysis.  As 
respondent’s  only  argument  with 
respect  to  Bozano’s  control  over 
USIMINAS  and  COSIPA  was  that 
Bozano’s  minority  shareholding  was  not 
a  sufficient  basis  for  control,  and 
respondent  did  not  address  the  other 
factors  considered  by  the  Department, 
we  continue  to  support  our  original 
decision  with  resp^  to  these 
companies. 

With  respect  to  CST’s  Shareholders’ 
Agreement,  we  note  that  despite 
multiple  submissions  from  parties  on 
the  issue  of  affiliation  and  petitioners’ 
specific  allegations  regarding  the 
existence  of  a  “control  group,”  the  first 
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time  respondent  even  identified  the 
existence  of  this  agreement  was  at 
verification.  It  is  true  that  this 
agreement  is  currently  between  the  four 
parties  identified  by  respondent. 
However,  the  Shareholders'  Agreement 
indicates  that  it  was  originally  an 
agreement  between  CVRD  and  Bozano 
(as  of  December  1, 1993).  UNIBANCXD 
became  a  party  to  the  agreement  on 
April  25, 1994.  Kawasi^  did  not  enter 
the  agrwment  until  May  25, 1995 — 
close  to  the  end  of  the  FOR. 

Respondent  acknowledges  that  its 
Administrative  CouncH’s  jurisdiction 
includes  power  over:  consolidations, 
mergers  and  splitting  operations 
involving  CST,  and  approval  of,  and 
changes  in  CST's  long-term  business 
plans.  However,  respondent  has  taken 
this  list  of  functions  from  the 
Shareholders’  Agreement,  not  CST’s 
Bylaws.  As  petitioners  correctly  state, 
CST’s  Administrative  Council  has 
substantial  additional  functions  vmder 
the  terms  of  CST’s  Bylaws.  Taken 
together,  these  are  precisely  the  types  of 
power  that  a  producer’s  management 
exercises  in  restructuring  manufacturing 
priorities,  such  as  would  be  involved  in 
shifting  production  between  CST, 
USIMINAS  and  COSIPA.  While  it  is  true 
that  the  support  of  60  percent  of  the 
shareholdings  is  required  to  make 
decisions  under  the  terms  of  the 
Shareholders’  Agreement,  Julio 
Bozano’s  position  as  president  of  CST’s 
Administrative  Council  allows  him  to 
chair  Council  meetings,  help  set  the 
agenda  for  meetings,  vote  and  voice  his 
opinion  on  proposals  before  the 
Council.  This  clearly  gives  him  the 
potential  to  influence  pricing  and 
production  decisions  with  respect  to 
CST.  See  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Korea,  60  FR  - 
65284,  65284-5  (Dumber  19, 1995), 

Thus,  for  the  reasons  originally 
enumerated  in  the  Department’s 
September  10, 1996,  memorandum,  we 
continue  to  find  that  CST  is  affiliated 
with  USIMINAS  and  COSIPA. 

Comment  7 

Petitioners  argue  that  the  Department 
must  apply  partial  facts  available 
because  CST  withheld  crucial 
information  regarding  its  affiliates. 
Specifically,  petitioners  state  that  the 
Department  was  not  able  to  obtain 
sufficient  information  to  confirm  that 
CST  was  affiliated  with  a  certain 
Brazilian  steel  reseller  until  verification. 
Petitioners  state  that  this  failure  was 
crucial,  because  CST’s  sales  to  this 
affiliated  party  matched  a  majority  of  its 
U.S.  sales,  but  failed  the  arm’s  length 
test  and  therefore  could  not  be  us^  by 
the  E)epartment  in  price-to-price 


comparisons.  Furthermore,  downstream 
sales  to  unaffiliated  customers  had  not 
been  reported.  Petitioners  claim  that 
vuider  the  Department’s  regulations,  it 
must  use  the  facts  otherwise  •available 
where  a  party  withholds  information 
requested  by  the  Department. 

Petitioners  note  that  CST  did  not 
identify  this  reseller  as  an  affiliate, 
report  its  downstream  sales  to 
unaffiliated  customers  or  contact  the 
Department  about  the  reporting  of  these 
sales.  In  petitioners’  view,  the 
Department  should  apply  an  adverse 
inference  in  its  selection  of  fects 
available  and  apply  the  highest  rate 
from  the  petition  to  the  U.S.  sales  which 
were  matched  to  CSTs  sales  to  this 
affiliate  before  application  of  the  arm’s 
length  test. 

Itespondent  argues  that  the 
Department  should  not  apply  partial 
facts  available  for  CST’s  s^es  to  this 
reseller.  Indeed,  respondent  argues  that 
it  is  not  affiliated  with  this  reseller.  CST 
argues  that  the  Bozano  Group  is  not  in 
a  position  to  exercise  operational 
control  over  both  CST  and  USIMINAS, 
and  that  even  if  USIMINAS  and  CST  are 
affiliated,  the  Department  would  haye  to 
undertake  a  separate  analysis  with 
respect  to  the  reseller  in  question.  While 
noting  that  USIMINAS  does  control  this 
reseller,  respondent  claims  that  there  is 
no  basis  for  finding  that  this  company 
is  affiliated  with  (St  or  that  it  is 
controlled  by  Bozano. 

Respondent  argues  that  the 
DepartmMit’s  questionnaire  initially 
leaves  it  up  to  the  respondent  to  identify 
affiliated  parties.  Respondent  states  that 
in  this  case,  the  affiliated  issue  was 
complex,  involving  multiple 
submissions  from  interested  parties  and 
extensive  analysis  by  the  Department. 
Respondent  also  notes  that  this  is  the 
first  case  addressing  the  issue  of  mutual 
control/affiliation  under  the  new  law. 
Because  CST  did  not  purposely  deceive 
the  Department,  in  respondent’s  view, 
there  are  no  grounds  for  pimishing  CST 
with  the  application  of  facts  available. 
Respondent  argues  that  even  if  the 
Department  determines  that  this  reseller 
is  affiliated  with  CST,  the  Department 
should  simply  perform  the  arm’s  length 
test.  Respondent  claims  that  sales  to  this 
reseller  are  not  overly  significant  in 
terms  of  margin  calculations,  and  that 
all  U.S.  sales  that  are  potentially 
matched  to  sales  to  this  customer  also 
match  sales  to  other  home  market 
customers.  Respondent  argues  that 
downstream  sales  made  by  this  reseller 
are  to  end-users,  while  U.S.  sales  and 
other  home  market  sales  are  to 
distributors/resellers.  Finally, 
respondent  argues,  because  it  does  not 
control  the  reseller  in  question,  it  could 


not  have  obtained  resale  information 
from  this  party. 

Department’s  Position 

As  noted  in  our  response  to  comment 
6  above,  we  continue  to  find  that  CST 
and  USIMINAS  are  affiliated.  Qven  that 
the  reseller  in  question  is  100  percent 
owned  by  USIMINAS,  a  separate 
affiliation  analysis  is  not  required. 

While  it  is  true  that  affiliatitm  is  a  new 
concept,  since  the  issue  of  affiliation 
was  raised  early  in  this  proceeding, 
respondent  would  have  oeen  well 
advised  to  seek  guidance  on  its 
reporting  of  this  reseller’s  doemstream 
sales.  Rmpondent  did  not  do  so. 

The  Department  applied  the  arm’s  ' 
length  test  to  CST’s  sades  to  its  affiliated 
reseller.  These  sales  failed  the  test 
Consequently,  we  did  not  use  these 
sales  in  the  preliminary  results.  Because 
these  sales  were  only  a  small  portion  of 
CST’s  reported  home  market  sales,  we 
did  not  ask  CST  to  report  teles  made  by 
the  affiliated  reseller  to  the  first 
imaffiliated  customer  (downstream 
sales).  There  were  sufficient  remaining 
home  market  sales  to  match  to  U.S.  saiM 
for  the  purpose  of  determining  the 
dumping  margin.  All  the  sales  to  the 
affiliated  reseller  had  the  same 
CONNUMH  and  date  of  sale.  Without 
these  sales  we  found  identical  matches 
for  the  same  CONNUM  and  sale  month. 
Omitting  these  sales  did  not  have  a 
distorting  efiect  on  the  margin 
calculation.  Therefore,  we  have 
determined  for  these  final  results  that 
there  is  no  need  to  use  facts  otherwise 
available. 

Comment  8 

Petitioners  argue  that  the  Department 
should  use  facts  available  for  the 
difference  in  merchandise  (difrner) 
adjustment.  Petitioners  argue  that  CST 
was  required  to  provide  variable  and 
total  cost  on  a  product-specific  basis  to 
allow  calculation  of  the  difrner 
adjustment.  However,  petitioners  state 
that  CST  only  report^  two  sets  of 
costs — one  for  high  manganese  products 
and  another  for  low  manganese 
products.  Petitioners  argue  that  for 
partial  facts  available,  the  Department 
should  select  a  difrner  adjustmmit  of  20 
percent  of  total  cost  of  manufacturing  in 
each  case  where  similar  (rather  than 
identical)  products  are  matched.  See 
Porcelain-on-Steel  Cookware  from 
Mexico,  61  FR  54616, 54617  (October 
21, 1996);  Certain  Cold-RoUed  Carbon 
Steel  Flat  Products  from  Korea,  60  FR 
65284,  65287  (December  19, 1995)  and 
Cemex,  SA.  v.  United  States,  Slip  Op. 
96-132,  at  9  (OT  August  13, 1996). 

Respondent  counters  that  the 
Department  decided  early  in  this 
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proceeding  that  CST’s  cost  system  was 
adequate  for  its  dumping  calculations. 
Respondent  states  that  it  submitted  cost 
data  in  accordance  with  its  existing  cost 
accounting  system.  While  petitioners 
requested  that  CST  provide  additional 
data,  respondent  notes  that  the 
Department  did  not  ask  it  to  do  so  and 
did  not  solicit  CST  to  develop  difiners 
outside  its  cost  system.  Respondent 
notes  that  the  Department  used  the 
dihner  data  submitted  by  CST  to 
analyze  petitioners’  cost  allegation  and 
argue  that  the  Department  would  not 
have  used  this  data  imless  the 
Department  believed  that  CST’s  existing 
cost  system  and  its  submitted  costs  were 
useful  and  adequate  for  the  purpose  of 
this  dumping  proceeding.  R^pondent 
rejects  petitioners’  argument  that  it  has 
a  “duty”  to  develop  a  methodology  to 
report  costs  that  distinguish  between 
piixluct  characteristics  and  claims  that 
petitioners  have  failed  to  cite  any 
support  in  the  dumping  law  or  case 
precedent  for  the  proposition  that  this 
duty  exists.  Respondent  also  notes  the 
Department’s  long-standing  preference 
for  the  use  of  respondent’s  existing  cost 
systems  and  dtes  Pineapples,  in  which 
the  Department  adjusted  dihner  costs 
for  respondents  because  they  were  not 
baaed  strictly  on  respondent’s  cost 
system. 

Department’s  Position 

We  disagree  with  petitioners.  Section 
773(f)(1)(A)  of  the  Act  expresses  the 
Department’s  preference  for  using  a 
respondent’s  existing  cost  accounting 
system  when  it  is  in  accordance  with 
Mnerally  accepted  accoimting  practices 
(GAAP)  and  reasonably  reflects  the  costs 
associated  with  the  production  of  the 
subject  merchandise.  The  approach 
used  by  CST  in  reporting  the  costs  of  its 
profile  slabs,  the  only  subject 
merchandise  it  exported  during  the 
POR,  reasonably  reflects  CST’s  costs. 
Therefore,  we  did  not  ask  CST  to 
provide  more  detailed  information  on 
its  variable  and  total  costs  of 
manufacturing.  The  reasons  for  this 
constitute  proprietary  information 
contained  in  CST’s  Section  B  response 
of  November  13, 1995,  beginning  at 
B-37.  See  also  the  Analysis  Memo  of 
March  31, 1997.  We  verified  CST’s 
submitted  variable  and  total  costs  of 
manufacturing;  no  discrepancies  were 
identified.  There  is  no  basis  to  apply 
partial  facts  available  in  making  a 
difiner  adjustment  imder  these 
circumstances. 

Comment  9 

Petitioners  claim  that  the  respondent 
omitted  an  initial  cost  associated  with 
foreign  exchange  contracts,  and  argue 


that  the  Department  should  increase  the 
imputed  cr^t  cost  for  each  U.S. 
customer  using  the  ratio  of  the  alleged 
effective  interest  rate  to  the  interest  rate 
used  in  the  CREDITU  calculation. 

Respondent  claims  that  petitioners  are 
confusing  the  concepts  of  an  exchange 
rate  with  an  interest  rate.  Respondent 
states  that  there  is  no  one-time  fee 
associated  with  the  foreign  exchange 
contracts,  and  that  the  proper  rate  to  be 
extracted  from  the  contract  is  the 
interest  rate,  which  is  what  CST  used  in 
its  credit  cost  calculation. 

Department’s  Position 

We  agree  with  the  respondent.  The 
rate  the  petitioners  misinterpreted  as  tm 
additional  interest  cost  is  clearly  an 
exchange  rate  used  to  convert  the  value 
of  the  foreign  exchange  contract  in 
dollars  into  local  currency.  See 
Verification  Exhibit  13. 

Comment  10 

Petitioners  claim  that  an  adjustment 
must  be  made  for  quality  control  costs 
directly  associated  with  U.S.  sales  and 
that  failed  to  report  any  such  costs. 
Petitioners  state  that  ultrasonic  testing  is 
a  condition  of  sale  for  U.S.  sales,  but  not 
for  home  market  sales.  Petitioners  argue 
that  the  Department  has  consistently 
held  that  where  a  quality  control 
expense  is  a  condition  of  sale  and  can 
be  tied  to  a  specific  market  or  sale,  it 
should  be  deducted  as  a  selling  expense. 
See  Oil  Country  Tubular  Goods  from 
Argentina,  60  FR  33539,  33548  Qune  28, 
1995);  Industrial  Belts  and  Components 
and  Parts  Thereof,  Whether  Cured  or 
Uncured,  from  Japan,  58  FR  30018, 
30024  (May  25, 1993);  and  Stainless 
Steel  Sheet  and  Strip  Products  from 
France.  48  FR  19441,  (April  29. 1983). 
As  partial  facts  available,  petitioners 
urge  the  Department  to  use  the  cost 
identified  in  USIMINAS’  questionnaire 
response  in  the  third  administrative 
review. 

Respondent  argues  that  the 
Dep>aitment  should  not  make  any. 
deductions  for  ultrasonic  testing. 
Respondent  claims  that  petitioners’ 
allegation  that  ultrasonic  testing  is  an 
unreported  selling  expense  is  imtimely, 
as  it  is  based  on  inferences  fit)m  CST’s 
technical  protocols  that  were  submitted 
much  earlier  in  the  proceeding. 
Respondent  notes  that  if  this  aigiiment 
had  been  made  earlier.  CST  would  have 
had  an  opportunity  to  rebut  them  in  tho 
form  of  verifiable  submissions. 

Respondent  asserts  that  ultrasonic 
testing  is  not  a  direct,  separately 
identifiable  selling  expense  because  it  is 
a  production  overhead  cost  that  is 
reflected  in  cost  of  goods  sold.  While 
not  all  of  CST’s  technical  protocols 


require  ultrasonic  testing,  CST  notes 
that  all  profile  slab  is  subject  to 
ultrasonic  testing  as  an  internal  quality 
control  measure.  Respondent  also 
denies  that  ultrasonic  testing  was  a 
condition  of  sale  on  U.S.  sales. 
Respondent  argues  that  there  is  no 
indication  on  the  mill  certificates  or 
U.S.  customers’  orders  indicating 
otherwise. 

Department’s  Position  " 

We  agree  with  the  respondent. 

Neither  the  U.S.  purchase  orders  nor  the 
mill  certificates  include  any  notations 
concerning  ultrasonic  testing  as  a 
specification. 

Comment  1 1 

Petitioners  claim  that  the  Department 
should  correct  a  ministerial  error  in  the 
calculation  of  the  ICMS  tax  on  home 
market  sales.  Petitioners  argue  that  the 
Department  should  calculate  this 
amoimt  on  gross  price,  not  net  price. 

Respondent  states  that  ICMS  is 
applied  on  net  price  plus  fioight,  not 
gross  price.  Respondent  argues  that  to 
attain  tax  neutrality  the  Department  is 
calculating  the  ICMS  tax  on  the  home 
market  sale  as  if  it  had  been  exported 
and  that  no  taxes  other  than  the  reduced 
ICMS  tax  are  applied  to  an  export  sale. 

Department’s  Position 

We  agree  with  respondent.  The  ICMS 
tax  is  not  applied  to  gross  price. 
Moreover,  as  respondent  correctly  notes, 
no  tax  other  than  ICMS  is  applied  to 
export  sales. 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  no  margin  exists  for 
Companhia  Siderurgica  de  Tubarao 
(CST)  during  the  period  8/1/94-7/31/95. 
'The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  plate  from 
Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  Ae  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed  company 
will  be  zero;  (2)  for  previously  review^ 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  less  than  fair 
value  (LTFV)  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
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'the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  will  he  75.54  percent.  This  is  the 
“all  others”  rate  from  the  LTFV 
investigation.  See  Antidumping  Duty 
Order  and  Amendment  of  Find 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut~To-Length 
Carbon  Steel  Plate  From  Brazil,  58  FR 
44164  (August  19. 1993).  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  §  353.26  of  the  Department’s 


regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  residt  in  the 
Sectary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  sub)ect  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  §  353.34(d)  of  the  Department’s 
regulations.  Timely  notification  of 


return/ destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  ^e  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  §  353.22  of  the 
Department’s  regulations. 

Dated:  April  2, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  97-9428  Filed  4-14-97;  8:45  am] 
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Title  3 —  Proclamation  6985  of  April  10,  1997 

The  President  National  Pay  Inequity  Awareness  Day,  1997 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Although  more  than  three  decades  have  passed  since  the  Equal  Pay  Act 
and  Title  VII  of  the  Civil  Rights  Act  were  signed  into  law,  women  working 
full-time  and  year  round  in  the  United  States,  on  average,  still  earn  only 
71  percent  of  the  wages  earned  by  men.  This  means  that,  for  the  1996 
calendar  year,  the  wages  of  the  average  American  female  worker  will  not 
match  those  of  the  average  male  worker  until  April  11  of  this  year. 

Although  the  pay  gap  has  narrowed  over  the  past  two  decades,  unfair 
pay  practices  persist  in  many  U.S.  business  sectors.  Paying  a  woman  less 
than  a  male  co-worker  with  equal  skills  and  job  responsibilities  hurts  that 
woman  and  her  family — not  only  in  immediate  material  beneHt,  but  also 
in  her  ability  to  invest  and  save  for  retirement.  Working  women  deserve — 
and  are  demanding — fair  and  equal  pay  for  their  time  spent  on  the  job. 
Over  a  quarter  of  a  million  women  surveyed  by  the  Department  of  Labor 
indicated  that  "improving  pay  scales”  is  one  of  their  hipest  priorities 
in  bringing  fairness  to  the  workplace. 

To  address  this  problem,  my  Administration  has  moved  on  several  fronts 
simultaneously:  I  signed  the  increase  in  the  minimum  wage  into  law,  initiated 
a  pension  education  campaign,  strengthened  equal  employment  law  enforce¬ 
ment,  and  created  a  Women’s  Bureau  Fair  Pay  Clearinghouse  at  the  Depart¬ 
ment  of  Labor,  which  disseminates  information  on  working  women’s  wages 
and  occupations  and  on  organizations  that  axe  active  in  improving  women’s 
wages.  In  addition,  my  Administration,  with  over  200  private-sector  partners, 
has  formed  the  American  Savings  Education  Council  to  educate  women 
and  men  on  how  they  can  ensure  their  financial  independence  in  retirement. 
Together  with  renewed  attention  focused  on  the  reality  of  pay  inequity 
and  what  it  means  for  working  women  across  the  countiy,  these  initiatives 
create  real  opportunities  for  employers,  working  women,  and  organizations 
to  develop  new  and  effective  approaches  that  achieve  pay  equity. 

Strong  enforcement  of  equal  employment  laws  also  plays  a  critical  role 
in  resolving  unfair  pay.  The  Equal  Emplojmient  Opportunity  Conunission 
enforces  laws  that  m^e  it  illegal  to  discriminate  in  wages,  or  to  limit 
or  segregate  job  applicants  or  employees  in  any  way  that  would  deprive 
them  of  opportunities  because  of  sex,  race,  color,  religion,  age,  national 
origin,  or  disability. 

The  Department  of  Labor’s  Office  of  Federal  Contract  Compliance  Programs 
enforces  nondiscrimination  and  affirmative  action  laws  that  apply  to  employ¬ 
ers  that  do  business  with  the  Federal  Government,  ensuring  that  Government 
contractors  prevent  and  remedy  discrimination  and  resolve  matters  of  pay 
equity. 

It  is  vital  thfft  we  aggressively  enforce  our  pay  equity  laws.  Women  deserve 
to  be  rewarded  on  an  equal  basis  for  their  confributions  to  the  .American 
work  force. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States  of  America,  do  hereby  proclaim  April  11, 
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1997,  as  National  Pay  Inequity  Awareness  Day.  I  call  upon  Government 
ofHcials,  law  enforcement  agencies,  business  and  industry  leaders,  educators, 
and  all  the  people  of  the  United  States  to  recognize  the  full  value  of  the 
skills  and  contributions  of  women  in  the  labor  force. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


IFR  Doc.  97-9893 
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Title  3 —  Proclamation  6986  of  April  11,  1997 

The  President  National  Service  and  Volunteer  Week,  1997 

«» 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Citizen  service  is  a  vital  force  in  American  life,  helping  to  build  a  stronger 
sense  of  community  and  citizenship  and  engaging  Americans  to  meet  the 
obligations  we  all  share.  Whether  tutoring  children,  mentoring  teens,  renovat¬ 
ing  housing,  restoring  public  parks,  responding  to  natural  disasters,  or  caring 
for  aging  parents  and  grandparents,  those  who  serve  and  volunteer  are 
strengthening  our  communities  for  America’s  future. 

The  era  of  big  government  may  be  over,  but  the  era  of  big  challenges 
for  our  Nation  is  surely  not.  Citizen  service  reflects  one  of  the  most  basic 
convictions  of  our  democracy:  that  we  are  all  responsible  for  one  another. 
It  is  a  very  American  idea  that  we  meet  our  challenges  not  through  big 
government  or  as  isolated  individuals,  but  as  members  of  a  true  community, 
with  all  of  us  working  together. 

Americans  can  take  pride  in  knowing  that  our  tradition  of  service  is  being 
preserved  and  expanded.  As  we  recognize  the  devoted  service  of  our  Nation’s 
citizens,  we  must  continue  ‘to  foster  the  spirit  of  volimteerism,  making 
service  the  common  expectation  and  experience  of  every  American.  Working 
together,  we  can  respond  to  our  shared  problems  and  build  a  better  futiire 
for  the  generations  to  come. 

National  Service  and  Volunteer  Week  is  a  time  to  celebrate  the  American 
spirit  of  service  and  volunteerism  and  a  time  to  encourage  citizens  to  use 
their  individual  talents  to  serve  the  common  good.  During  this  week  and 
throughout  the  year,  let  us  salute  all  those  who  devote  their  time,  their 
talents,  and  their  energy  to  improving  our  communities — through  organiza¬ 
tions  like  AmeriCorps  and  other  programs  within  the  Corporation  for  National 
Service;  the  Points  of  Light  Foundation;  Learn  and  Serve  America;  the  Na¬ 
tional  Senior  Service  Corps;  and  thousands  of  other  volimtary,  civic,  religious, 
and  neighborhood  groups. 

Later  this  month,  at  Independence  Hall  in  Philadelphia,  we  will  convene 
an  historic  Presidents’  Summit  on  Service.  I  will  be  joined  there  by  every 
living  former  president,  or  his  representative,  and  other  prominent  Americans 
.  as  we  take  specific  steps  to  serve  our  children  and  to  rebuild  our  commu¬ 
nities.  Our  mission  is  nothing  less  than  to  spark  a  renewed  national  sense 
of  obligation,  a  new  sense  of  duty,  a  new  season  of  service. 

I  hope  that  the  many  related  activities  in  the  days  leading  up  to  this 
important  event  will  make  all  Americans  think  about  our  shared  responsibil¬ 
ity  for  one  another.  Citizen  service  can  take  many  shapes — it  can  mean 
joining  AmeriCorps  as  a  high  school  student,  volunteering  nights  or  on 
weekends  in  a  religious  group  or  neighborhood  association,  or  devoting 
years  of  one’s  life  to  service  in  the  Peace  Corps  or  in  the  Jesuit  Volunteer 
Corps. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  April  13 
through  April  19,  1997,  as  National  Service  and  Volunteer  Week.  I  call 
upon  all  Americans  to  observe  this  week  with  appropriate  programs,  cere- 


18502 


Federal  Register  /  Vol.  62,  No.  72  /  Tuesday,  April  15,  1997  /  Presidential  Documents 


monies,  and  activities  to  express  appreciation  for  all  those  who  serve  and 
to  encourage  others  to  continue  the  American  legacy  of  service. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


(XIiAJaimaa 
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Proclamation  6987  of  April  11,  1997 

Pan  American  Day  and  Pan  American' Week,  1997 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Each  year,  we  pause  to  reflect  on  how  the  34  free  countries  of  the  Western 
Hemisphere  are  inextricably  linked  to  a  shared  vision  through  the  common 
thread  of  democracy,  free  trade,  and  mutual  respect.  This  vision  can  be 
achieved  by  continuing  our  efforts  to  create  a  hemispheric  free  trade  area 
and  by  working  together  to  uphold  democracy,  defend  human  rights,  and 
defeat  the  scoiu‘ge  of  narcotics  trafficking. 

The  citizens  of  the  Americas  have  made  remarkable  progress  toward  the 
advancement  of  democratic  values  and  institutions,  as  well  as  the  creation 
of  integrated  markets  within  which  goods  may  be  exchanged  freely  in  a 
common  market  of  ideas  and  innovation.  Today,  every  country  in  our  hemi¬ 
sphere — ^with  one  exception — has  made  the  promise  of  democracy  a  reality. 
These  countries  have  recognized  that  representative  democracy  is  essential 
for  guaranteeing  the  basic  human  rights  of  their  citizens.  Through  common 
effort,  we  can  make  this  gift  of  freedom  a  reality  for  all. 

The  United  States  applauds  the  people  of  Paraguay  for  their  great  accomplish¬ 
ment  in  resolving  last  year’s  constitutional  crisis,  and  we  welcome  the 
central  role  of  the  Organization  of  American  States  in  defending  democracy 
in  Paraguay.  We  commend  the  people  and  government  of  Guatemala  for 
their  success  in  forging  a  comprehensive  peace  accord,  and  we  encourage 
the  spirit  of  reconciliation  that  has  firmly  taken  root  throughout  Central 
America.  Americans  continue  to  maintain  a  special  consideration  for  the 
people  of  Haiti  as  they  strive  to  consolidate  their  new  democracy  and 
set  the  stage  for  economic  growth.  Today,  all  of  us  must  work  together 
to  encourage  the  one  country — Cuba — that  has  not  embraced  om  common 
purpose  to  join  the  community  of  democracies. 

As  the  united  standard  bearers  of  democracy  in  the  Western  Hemisphere, 
we  now  approach  a  new  century  of  unprecedented  possibilities.  Our  vision 
is  bold,  and  our  expectations  are  high.  Our  cooperative  spirit  was  nurtured 
through  the  Summit  of  the  Americas,  where  we  conunitted  ourselves  to 
ft^e  trade,  representative  democracy,  relief  from  poverty,  and  respect  for 
the  environment.  We  are  now  collaborating  closely  with  others  in  the  hemi¬ 
sphere  to  prepare  the  agenda  for  the  next  Summit  of  the  Americas,  to 
be  held  in  Santiago  in  March  1998.  Never  before  has  there  been  such 
a  window  of  opportunity  to  promote  a  higher  standard  of  living  through 
improved  access  to  quality  education  and  adequate  health  care.  Working 
together,  we  can  prove  that  democracy  provides  the  means  for  improving 
the  daily  lives  of  all  the  citizens  of  the  Americas. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Monday,  April  14,  1997, 
as  Pan  American  Day  and  April  13  through  April  19,  1997,  as  Pan  American 
Week.  I  urge  the  Governors  of  the  50  States,  the  Governor  of  the  Common¬ 
wealth  of  Puerto  Rico,  and  the  officials  of  other  areas  under  the  flag  of 
the  United  States  of  America  to  honor  these  observances  with  appropriate 
ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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REMNOCRS 

The  ileme  in  this  list  were 
editoriaffy  compiled  as  an  aid 
to  Federal  Re^er  users. 
Inclusion  or  exclusion  from 
this  ist  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  APRIL  15,  1997 


AGRICULTURE 

DEPARTMENT 

AgrtcuRural  Marketing 
Service  ■ 

Onions  (sweet)  grown  in 
Washington  and  Oregon; 
pubfished  4-14-97 

Raisins  produced  from  grapes 
grown  in  Califomia; 
publahed  4-14-97 

COMMODITY  FUTURES 
TRADMQ  COMMISSION 

ComrradRy  pool  operators  and 
commodRy  tracfi^  advisors: 

Discioeure  documents; 
electrorfic  filing  program; 
pubfished  4-15-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Public  Health  Service 

Interstate  shipment  of  efiologic 
agents: 

Fadifiies  transferring  or 
receiving  select  infectious 
agents;  addrtional 
requiraments;  published 
10-24-96 

'  INTERIOR  DEPARTMENT 

Surface  Mbiing  neclamatlon 
and  Enforcement  Offlee 

Indian  lands  program: 

Abandoned  mine  land 
redarmtion  plarv— 

Nava|o  Nation,  AZ  and 
NM;  published  4-15-97 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Adminlatration 

Airworthtoess  directives: 

Airbus  Industrie;  published 

3- 31-97 

Gerreral  Electric  Aircraft 
Engines;  published  3-31- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulatiorrs: 

Cost  comparisons  related  to 
contractirrg  CXit  of 
Activities  at  VA  Health¬ 
care  Facilities;  published 

4- 15-97 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
AgrtouNural  Marketing 
Service 

Cotton  classing,  testing,  and 
standards: 

Classification  services  to 
growers;  1997  user  fees; 
comments  due  by  4-16- 
97;  published  3-17-97 
AGRICULTURE 
DEPARTMENT 
CemiaodHy  Credit 
Corporation 
Export  programs: 

Processed  agricullurai 
commodities  procurement 
for  dorration  overseas; 
comments  due  by  4-14- 
97;  pubfished  2-12-97 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
CorporaEon 

Crop  insurance  regulations: 
Fresh  plums;  comrrrents  due 
by  4-14-97;  published  2- 
11-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 
Food  dstribution  programs: 
Paperwork  burden  reduction; 
comments  due  by  4-14- 
97;  published  3-14-97 
AGRICULTURE 
DEPARTMENT 
Grain  Inapeetion,  Packers 
and  Stockyards 
Administration 
Rulemaking  petitions: 

Western  Organizalion  of 
Resource  Councils; 
padtsr  livestock 
procurement  practices; 
comments  due  by  4-14- 
97;  published  1-14-97 
COMMERCE  DEPARTMENT 
Natlonai  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Atlantic  green  arxl  hawksbill 
turtles;  critical  habitat 
designation;  comments 
due  by  4-15-97;  published 

2-14-97 

DEFB4SE  DEPARTMENT 
Engineers  Corps 

Navigation  regulatiorvs: 

Red  River  Waterway,  LA,  et 
aL;  comments  due  by  4- 
15^7;  pxjblished  3-5-97 
EDUCATION  DEPARTMENT 
Postsecondary  education: 


Student  assistance  general 
provisions— 

Compliance  audits  and 
finarx^ial  responsibifity 
standards;  cormrents 
due  by  4-14-97; 
pubfished  3-20-97 
ENERGY  DEPARTMENT. 
Nuclear  waste  repositories; 
site  recommendatiorrs; 
general  guidelines; 
comments  due  by  4-16-97; 
published  3-20-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 

Ambient  air  quality 
standards,  national— 
Volatile  organic 
compourxjs  defmition; 
exclusion  of  16 
compourrds;  comments 
due  by  4-1^97; 
published  3-17-97 
Fuels  etnd  fuel  addMves— 
Atypical  addbves  and 
biodtosei  fuels,  specified 
deacfitoes  extension; 
and  reformulBtad 
gasoline  complex 
rrKxM,  survey  precision 
requirements 
mocfification;  comments 
due  by  4-16-97; 
published  3-17-97 
Oxygenated  gasoline 
program  rsformulatsd 
gasoline  category 
efimination  from 
reformulated  gasoline 
regulations;  comments 
due  by  4-16-97; 
published  3-17-97 
Phoenix,  AZ  moderate 
ozone  nonattairvnent 
area;  reformulated 
gasolne  program 
extertsion;  pubfic 
heartog;  comments  due 
by  4-17-97;  published 

3-12-97 

Locomotives  arxl  locomotive 
engines;  emission 
standards;  comments  due 
by  4-14-97;  published  2- 
11-97 

Air  quality  implementation 
plans;  approval  and 
promulgaiion;  various 
States: 

Arizona;  comments  due  by 

4-16-97;  published  3-17- 
97 

Clean  Air  Act: 

State  operating  permits 
progranv— 

Virginia;  comments  due 
by  4-17-97;  published 
3-18-97 

Pesticides;  tolerarv»s  in  food, 
animal  feeds,  and  raw 
agricultural  commocfities: 


Propargite;  comments  due 
by  4-14-97;  published  2- 
13-97 

FEDERAL 

COMMUNICATIONS 

COfilMISSION 

Common  carrier  services: 

MCI;  unbundled  network 
elements  purchase;  new 
entrants  not  required  to 
obtain  separate  license  or 
right-to-use  agreements; 
declaratory  nJing  petition; 
corrvnents  due  by  4-15- 
97;  published  3-24-97 
Paging  systems 
development;  competitive 
biddirrg;  conrvnents  due  by 
4-17-97;  published  3-12- 
97 

Radio  services,  special: 

Private  land  rTX)bile 
services— 

220-222  MHz  band; 
partitioning  and 
disaggregation; 
comments  due  by  4-1&- 
97;  published  4-3-97 
Radio  stations;  table  of 
assignments: 

Alabama;  comments  due  by 
4-14-97;  published  3-3-97 
Maryland;  comments  due  by 
4-14-97;  published  3-3-97 
Montana;  comments  due  by 
4-14-97;  published  33-97 
Oklahoma;  comments  due 
by  4-14-97;  published  3-3- 
97 

South  Carolina;  comments 
due  by  4-14-97;  published 

3- 3-97 

Texas;  comments  due  by  4- 
14-97;  published  3-3-97 
Virgirtia;  comments  due  by 

4- 14-97;  published  3-3-97 
Television  broadcasting: 

Cable  Television  Consumer 
Protection  arxl 
Competition  Act  of  1992 — 
Rate  regulation; 
comments  due  by  4-14- 
97;  published  2-12-97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Advertisement  of  membership; 
commerrts  due  by  4-14-97; 
published  2-11-97 
Practice  arxl  procedure: 
Deposit  shifting  from 
^vings  Association 
Insurance  Fund  to  Bank 
Insurance  Furxi; 
prevention;  conxnents  due 
'  "by  4-14-97;  published  2- 
11-97 

Small  insured  institutions; 
expaixied  examination  cycle; 
comments  due  by  4-14-97; 
published  2-12-97 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 
Arbitration  services: 
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Arbitration  policy  and 
procedures;  comments 
due  by  4-15-97;  published 
3-13-97 

FEDERAL  RESERVE 
SYSTEM 

Depository  institutions;  reserve 
requirements  (Regulation  D); 
and  Federal  Reserve  banks; 
issue  arxj  cancellation  of 
capital  stock  (Regulation  I): 
Depository  institubon 
location;  clarification; 
comments  due  by  4-18- 
97;  published  3-11-97 
Small  irrsured  institutions; 
expanded  examination  cycle; 
comments  due  by  4-14-97; 
published  2-12-97. 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Adminiatration 
Food  for  human  consumption: 
Food  labeling— 

Health  claims  use 
authorization;  final  rules 
timeframe;  comments 
due  by  4-16-97; 
published  3-17-97 
INTERIOR  DEPARTMENT 
Native  American  Graves 
Protection  and  Repatriation 
Act: 

Civil  penalties  for 
compliance  failure  by 
museums;  comments  due 
by  4-14-97;  published  1- 
13-97 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Acreage  limitation: 

Large  trusts  with 
landholdings;  compliance; 
meeting;  comments  due 
by  4-17-97;  published  2- 
19-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land  t 
reclamation  plan 
submissions: 


Colorado;  comments  due  by 
4-14-97;  published  3-13- 
97 

Indiana;  comments  due  by 
4-14-97;  published  3-13- 
97 

LABOR  DEPARTMENT 
Federal  Contract  Compliance 
Programa  Office 

Alternative  dispute  resolution; 
expanded  use  by  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 

LABOR  DEPARTMENT 

Alternative  dispute  resolution; 
expanded  use  in  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Alternative  dispute  resolution; 
expanded  use  by  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 
Safety  and  health  standards: 
Exit  routes  (means  of 
egress);  public  hearing; 
comments  due  by  4-14- 
97;  published  3-3-97 

LABOR  DEPARTiySNT 
Wage  and  Hour  Division 

Alternative  dispute  resolution; 
exparxled  use  in  agency 
programs;  comments  due  by 
4-14-97;  published  2-12-97 
Fair  Labor  Standards  Act 
Employment  requirements 
for  student-learners, 
apprentices,  learners, 
messengers,  and  student 
workers;  consolidation, 
redesignation,  and 
removal  of  CFR  parts; 
comments  due  by  4-15- 
97;  published  2-14-97 

LEGAL  SERVICES 
CORPORATION 
NoivLSC  funds  use: . 

Statutory  restrictiorts; 
implementation;  comments 
due  by  4-14-97;  published 
3-14-97 


NATIONAL  LABOR 
RELATIONS  BOARD 

Conflict  of  interests;  comments 
due  by  4-14-97;  published 
2-12-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 
Practice  and  procedure: 
Miscellaneous  amerxlments; 
comments  due  by  4-14- 
97;  published  3-14-97 
POSTAL  SERVICE 
Domestic  Mail  Manual: 

Address  correction 
information  requests  by 
mailers;  comments  due  by 
4-14-97;  published  3-28- 
97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Disability  determination  for 
child  under  18  years  old; 
comments  due  by  4-14- 
97;  pid)lished  2-11-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Wisconsin;  comments  due 
by  4-15-97;  published  2- 
14-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AirwortNness  directives: 
AlliedSigruil  Avionics,  Inc.; 
comments  due  by  4-18- 
97;  published  2-26-97 
Boeing;  comments  due  by 
4-14-97;  published  3-26- 
97 

Construedones 
Aeronauticas,  S.A.; 
comments  due  by  4-16- 
97;  published  3-7-97 
Eurocopter  Deutschland 
GmbH;  comments  due  by 
4-14-97;  published  2-13- 
97 

Gulfstream  Aerospace 
Corp.;  comments  due  by 
4-14-97;  published  3-6-97 


McDorvien  Douglas; 
comments  due  by  4-16- 
97;  published  3-7-97 
Class  E  airsp6K»;  commertts 
due  by  4-15-97;  published 
3-3-97 

Colored  Federal  airways; 
comments  due  by  4-17-97; 
published  3-3-97 

TREASURY  DEPARTMENT 
Comptrollar  of  the  Currency 
Small  insured  institutiorrs; 
expanded  examirtation  cycle; 
comments  due  by  4-14-97; 
published  2-12-97 

TREASURY  DEPARTMENT 
Customs  Service 
Foreign  trade  zon^;  weekly 
entry  procedure;  comments 
due  by  4-16-97;  published 
3-14-97 

TREASURY.  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 

Amortization  of  intangible 
property;  comments  due 
by  4-16-97;  published  1- 
16-97 

Asset  transfers  to  tax- 
exempt  entity;  comments 
due  by  4-15-97;  published 
1-15-97 

Foreign  tax  credk;  filing 
requirements;  comments 
due  by  4-14-97;  published 
1-13-97 

Intangible  asset  acquisitions 
and  deemed  asset 
purchases;  treatment; 
cross  reference; 
comments  due  by  4-16- 
97;  published  1-16-97 
Limited  partner  for  self- 
employment  tax  purposes; 
definition;  comments  due 
by  4-14-97;  published  1- 
13-97 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Smal  insured  institutions; 
expended  examination  cycle; 
comments  due  by  4-14-97; 
published  2-12-97 
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Know  wlien  to  oqtcct  your  renewal  notice  and  keep  •  food  Ibing  aNBdnC.  To  keq)  our  subscripticm 
prices  down,  the  Government  Printing  C^Bce  mails  each  subscribe  only  one  renewal  notice.  You  can 
learn  whoi  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  mcmth/year  code  on 
the  top  line  of  your  label  as  shown  in  tins  example: 


’ 

A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 

A  renewal  notice  will  be 
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before  the  shown  date. 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  snbacripticm  sovice  is  discontinued,  simply  soid  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  rdnstated. 

Tb  dumfe  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  v^th  your  new  address  to  the 
Superinten^t  of  Documents,  Attn:  Qiief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

1b  inquire  about  your  subscriptkMi  soricc:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  cmrespondence,  to  the  Sup^intendent  of  Documents,  Attn:  Chief,  Mail  list  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

1b  order  a  new  subscriptk»:  Please  use  the  mder  form  provided  below. 


QYESf  please  eraer  rny  subscriptions  as  folows: 


Charge  yoar  order. 
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Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


- subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 


- subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  nr>v  order  is  $ - (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 
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Straet  address 


For  privacy,  check  box  below: 

□  Do  rxjt  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  SuperinterKlent  of  Documents 
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105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://\Aww.access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 


Order  Processing  Code: 

*6216 


□  YES  ,  enter  my  subscription(s)  as  follows*: 


Charge  your  order.  M 
It’s  Easy!  Ill 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


_ subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.)  ». 

-  YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  |  |  |  | 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 

I  I  GPO  Deposit  Account  j  |  |  j  |  |  |  ]  -  Q 

□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
2<4x  microfiche  format  arid  mailed  to 
subscribers  the  fdlowing  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. . 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
end  revieed  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  voluroes  are  mailed  to 
subscribers  as  issued. 


Micit^che  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  oi  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


OMtar  PiootMinQ  CodK 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 

C/iarye  your  onHar. 


I  I  VESy  enter  the  following  indicated  subscriptions  in  24x  microfiche  format: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


_ Federal  Register  (MFFR)  Q  One  year  at  $220  each  Q  Six  months  at  $  1 10 

_ Code  of  Federal  Regulations  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
diange.  International  customers  please  add  25%. 


(Company  or  personal  name)  (Please  type  or  i»int) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


For  prtmcj^  check  box  befow: 

□  Efo  not  make  my  name  availaMe  to  other  mailers 
Check  awtiiod  of  puyuient: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  Q  MasterCard  I  I  I  1  I  (eiq>iration) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 


(Authorizing  signature)  1/97 

Thamk  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


i 


f 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal. Register 

Updated  Daily  by  6  aim.  ET 

Easy,  Convenient, 

FREE 


Keeping  America 
Informed 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents’  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com¬ 
munications  software  and 
modem  to  call  (202) 

512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 


(Rev.  4/23) 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov  * 
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Public  Papdn^" 
of  the 
Presidents 


United  States 


Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1QQQ 

(Book  I) . $51.( 


(Book  II) 


(Book  I) 


(Book  II) 


Published  by  Ihc  OfTice  of  the  Federal  Regisler.  National 
Archives  and  Records  Administration 


Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  United  States  Government  Manual 
1996/1997 


As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func¬ 
tions,  organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga¬ 
nizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency’s  “Sources  of  Information”  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub¬ 
lications  and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


^  per  copy 


I  United  States  Government 

I INFORMAIKW 

PUeUC^TUNS  «  PBVOOICALS  *  a£CTnONC  PROCXXrrS 
Order  Processing  Code: 

*7917 


Charge  your  order. 
It’s  easy! 


□  YES  ,  please  send  me _ copies  of  The  United  States  Government  Manual,  1996/97, 

S/N  069-000-00069-0  at  ^36  (M5  foreign)  each. 


Total  cost  of  my  order  is  ® 


Company  or  personal  name 

(Please  type  or  print) 

Additional  address/attention  line 

Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  | — 

□  VISA  □  MasterCard 


street  address 


_L_L 


-I - 1 - 1 - r- 


City,  State,"  Zip  code 


I  (expiration  date)  Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature  a.** 

Mail  orders  to:  Superintendent  of  Documents 
,  PC.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:  (202)  51 2-2250 

Phone  orders  to:  (202)  512-1800 


The  autiientic^textjbehind  the  news 

The  Weekly 
Compilation  of 

Presidential 

Documents 


Weakly  Onmyilatiw  «f  - 

Presidential 

Documents 


Momley,  JMMMiy  13,  IM7 
VutHMT  33 — XwHlvr  2 
|<^  T-W  ^ 


This  unique  service  provides  up-tCHtate 
informetion  on  Presidential  policies 
stkI  arvKXStcements.  It  containB  the 
ful  text  of  the  Preeidenf  s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Prefedentiel  materials  reieased  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  Presi^nt,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 

Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  arxl 
Records  Administration. 
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♦  Charge  your  order.  M  M  i  mst  i 

It’s  Easy! 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

□  YES  ,  please  enter _ one  year  subscriptions  for  the  Weekly  CompUatioa  of  PrcsideBtial  Documents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities.  . 

Q  $137.00  Rrst  Class  Mail  Q  $80.00  Regular  Mail 


The  total  cost  of  my  order  is  $ _ .  Price  indudes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(GMnpany  or  personal  name) 


(Additional  addresa/attention  line) 


(Please  type  or  print) 


For  ptfraqi^  check  boi  below; 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  |  —  Q 

□  VISA  Q  MasterCard  I  1  1  1  I  (expiration) 


(Gty,  State,  Zip  code) 


(Daytime  pbone  induding  area  code) 


(Authorizing  signatme) 


Thaek  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Si^rintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Printed  on  recycled  paper 


.  1 


